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OMAMZATION  OF  STJPEEME  COUfiT. 


[Constitotioii,  article  &,  secdon  a.] 
§  2.  The  Supreme  Court  shall  consist  of  a  chief  jus- 
tice and  six  associate  justices.  The  court  may  sit  in 
departments  and  in  Bank»  and  shall  always  be  open  for 
the  transaction  of  business.  There  shall  be  two  depart- 
ments»  denominated,  respectively^  Department  One  and 
Department  Two.  The  chief  justice  shall  assign  three 
of  the  associate  justices  to  each  department,  and  such 
assignment  may  be  changed  by  him  from  time  to  time. 
The  associate  justices  shall  be  competent  to  sit  in  either 
department,  and  may  interchange  with  each  other  by 
agreement  among  themselves,  or  as  ordered  by  the  chief 
justice.  Each  of  the  departments  shall  have  the  power 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  hereinafter  contained 
in  relation  to  the  court  in  Bank.  The  presence  of  three 
justices  shall  be  necessary  to  transact  any  business  in 
either  of  the  departments,  except  such  as  may  be  done 
at  chambers,  and  the  concurrence  of  three  justices  shall 
be  necessary  to  pronounce  a  judgment.  The  chief  jus- 
tice shall  apportion  the  business  to  the  departments, 
and  may,  in  his  discretion,  order  any  cause  pending 
before  the  court  to  be  heard  and  decided  by  the  court 
in  Bank.  The  order  may  be  made  before  or  after  judg- 
ment pronounced  by  a  department;  but  where  a  cause 
has  been  allotted  to  one  of  the  departments,  and  a  judg- 
ment pronounced  thereon,  the  order  must  be  made 
within  thirty  days  after  such  judgment,  and  concurred 
in  by  two  associate  justices,  and  if  so  made  it  shall  have 
the  effect  to  vacate  and  set  aside  the  judgment.    Any 
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four  justices  may,  diher  before  or  after  judgment  by  a 
department,  order  a  case  to  be  heard  in  Bank.  If  the 
order  be  not  made  within  the  time  above  limited,  the 
judgment  shall  be  final.  No  judgment  by  a  department 
Shan  become  final  until  the  expiration  ot  the  period  of 
thirty  days  aforesaid,  unless  approved  by  the  chief  jus- 
tice, in  writing,  with  the  concurrence  of  two  associate 
justices.  The  chief  justice  may  convene  the  court  in 
Bank  at  any  time,  and  shall  be  the  presiding  justice  of 
the  court  when  so  convened.  The  ooncurrenee  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  Bank;  but  if  four  justices,  so 
present,  do  not  concur  im  a  judgment,  then  all  the  jus- 
tices qualified  to  sit  in  the  cause  shall  hear  the  argument; 
but  to  render  a  judgment,  a  concurrence  of  four  judges 
shall  be  necessary.  In  the  determination  of  causes,  all 
decisions  of  the  court  in  Bank  or  in  departments  shall 
be  given  in  writing,  and  the  grounds  of  the  decision 
shall  be  stated.  The  chief  justice  may  sit  in  either  de- 
partment, and  shall  preside;  when  so  sitting,  but  the  jus- 
tices assigned  to  each  department  shall  select  one  of  their 
number  as  presiding  justice.  In  c|ise  of  the  absence  of 
the  chief  justice  from  the  place  at  which  the  ooort  is 
held,  or  his  inability  to  act,  the  associate  justices  shaB 
sdeet  one  of  their  own  number  to  perform  tiie  dntlei 
and  exercise  the  powers  of  the  chief  justice  during  sucii 
absence  or  inabili^  to  act 
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SUPBEME  GOUET  GOMMISSIONEBS. 


[Statutes  1889^  page  13.] 

SscnoN  1.  The  Supreme  Ck>urt  of  the  State  of  Call- 
fomia  shall  immediately  upon  the  expiration  of  ttie 
term  of  office  of  the  present  Supreme  Court  CSommia* 
aioners  appoint  five  persons  of  legal  leamins  and  per- 
sonal worth  as  Commissioners  of  said  Court  It  shall 
be  the  duty  of  said  Commissioners,  under  such  rules 
and  regulations  as  said  Court  may  adopt,  to  assist  in  the 
performance  of  its  duties  and  in  the  disposition  of  the 
numerous  causes  now  pending  in  said  Court  undeter- 
mined. The  said  Commissioners  shall  hold  office  for 
the  term  of  four  years  from  and  after  their  appointment, 
during  which  time  they  shall  not  engage  in  the  practice 
of  the  law.  They  shall  each  receive  a  salary  equal  to 
the  salary  of  a  Judge  of  said  Court,  payable  at  the  aame 
time  and  in  the  same  manner.  Before  entering  upon 
the  discharge  of  their  duties  they  shall  each  take  an 
oath  to  support  the  Constitution  of  the  United  States, 
and  the  Constitution  of  the  State  of  California,  and  to 
faithfully  discharge  the  duties  of  the  office  of  Commis- 
sioner of  the  Supreme  Court  to  the  best  of  their  ability. 
The  said  Court  shall  have  power  to  remove  any  and  all 
members  of  said  Commission  at  any  time  by  an  order 
entered  on  the  minutes  of  said  Court,  and  aU 
in  said  Conunission  «haH  be  filled  iniike 
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[No.  I94(X>.    Department  Two.— September  S,  1895.] 

STOCKTON  COMBINED  HARVESTER  AND  AGRI- 
CULTURAL WORKS,  Appellant,  v.  DANIEL 
HOUSER,  Respondent. 

Corporations — Purchase  of  Stock  at  Discount— Liability  to  As- 
sessment.—Where  each  of  the  stockholders  of  a  corporation  had 
paid  to  the  corporation  $50  per  share  on  their  several  shares  of 
stock,  and  the  owner  of  a  manufacturing  plant  offered  to  sell  it  to 
the  corporation  for  certain  cash  payments,  the  corporation  assum- 
ing the  mortgage  on  the  property,  and  $20,000  of  the  purchase 
price  to  be  paid  by  the  issuance  to  him  of  400  shares  of  the  capital 
stock  at  $50  a  share,  and  upon  consummation  of  the  purchase 
and  conveyance  of  the  property  a  certificate  of  stock  was  issued 
in  the  usual  form  and  accepted  and  receipted  for  in  the  usual 
manner,  without  any  indorsement  on  the  certificate  that  it  was 
for  fully  paid  or  nonassessable  stock,  and  without  proof  that  it 
was  agreed  or  understood  by  the  parties  at  the  time  of  its 
issuance,  or  at  any  time,  that  the  stock  should  be  nonassessable, 
it  must  be  presumed  that  the  stock  received  was  taken  and  held 
by  the  vendor  of  the  manufacturing  plant  subject  to  the  same  con- 
ditions and  liabilities  as  if  he  had  been  an  original  subscriber  for 
the  stock,  or  had  purchased  it  from  the  original  subscriber,  and 
is  liable  to  be  assessed  upon  the  remainder  of  the  par  value  of 
the  stock. 

Id.— Pubucation  of  Notices — Construction  of  Code.— Under  sec- 
tion 337  of  the  Civil  Code  it  is  not  essential  that  the  secretary 
of  a  corporation  should  cause  a  notice  of  delinquent  sale  to  be 
published  in  the  same  paper  in  which  the  notice  of  assessment  was 
published,  except  when  so  ordered  by  the  board  of  directors; 
bat  the  board  may  order  the  notices  to  be  published  in  different 
papers*  and,  if  they  are  regularly  so  published*  the  requirements 
'  of  the  statute  are  complied  with. 
one.  OAXi.— 1  (1) 
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Id. — Waive*  of  Deunquent  Sale— SPEaxL  Meehng  of  Directoss — 
Notice  of  Meeting — Presumption. — Where  a  special  meeting  was 
held  at  which  only  five  out  of- seven  directors  of  the  corporation 
were  in  attendance,  at  which  the  board  voted  to  waive  further 
proceedings  for  the  collection  of  an  assessment  by  sale,  and  to 
proceed  by  action  at  law  to  collect  the  amount  of  the  assessment, 
and  it  is  proven  that  notice  in  writing  of  the  special  meeting 
signed  by  the  secretary  was  sent  by  him  by  mail,  properly  ad- 
dressed and  postpaid,  to  each  of  the  directors,  about  three  days 
before  the  day  named  for  the  meeting,  it  must  be  presumed  that 
all  notices  sent  were  received,  in  the  absence  of  evidence  to  the 
contrary,  and  that  the  meeting  was  duly  and  regularly  convened. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County.    Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion. 

Nicol  &  Orr,  for  Appellant. 

Every  stockholder  in  every  corporation  organized 
under  the  laws  of  this  state,  with  the  possible  exception 
of  mining  corporations,  receives  and  holds  stock  with 
the  necessary  and  inseparable  liability  to  answer  thereon 
for  any  and  all  proper  assessments,  and  that  without 
regard  to  the  character  of  the  contract  by  which  his 
ownership  of  stock  arose.  (Santa  Cruz  R.  R.  Co.  V. 
Spreckels,  65  Cal.  193;  Civ.  Code,  sec.  332;  Upton  V. 
Tribilcock,  91  U.  S.  47;  Ogilvie  V.  Knox  Ins.  Co.,  22 
How.  380;  Buffalo  etc.  R.  R.  Co.  V.  Dudley,  14  N.  Y.  342; 
Webster  v.  Upton,  91  U.  S.  66;  Cook  on  Stockholders, 
sees.  4,  52,  146-97,  256,  481 ;  BeU's  Appeal,  115  Pa.  St. 
88;  2  Am.  St.  Rep.  538;  Merrimac  Min.  Co.  V.  Levy,  54 
Pa.  St.  227;  93  Am.  Dec.  697;  New  Albany  etc.  R.  R.  Co. 
V.  Fields,  10  Ind.  187;  San  Joaquin  Land  &  Water  Co.  V 
Beecher,  101  Cal.  70;  Hartford  etc.  R.  R.  Co.  v.  Boorman, 
12  Conn.  530;  Merrimac  Min.  Co.  V.  Bagley,  14  Mich. 
501 ;  West  Philadelphia  Canal  Co.  v.  Innes,  3  Whart  198 ; 
Green  v.  Abietine  Medical  Co.,  96  Cal.  322;  Gay  V.  Keys, 
80  111.  413;  Fry  v.  Lexington  etc.  R.  R.  Co.,  2  Met  (Ky.) 
814;  Shaeffer  v.  Missouri  etc.  Ins.  Co.,  46  Mo.  248;  Har- 
mon V.  Page,  62  Cal.  448;  Taylor  V.  North  Star  etc.  Min. 
Co.,  79  Cal.  286;  California  Sugar  Mfg.  Co.  v.  Shafer,  57 
CaL  398.)    A  notice,  served  by  publication  or  mail,  that 
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the  meeting  of  the  board  of  directors  will  be  held,  the 
place  where  and  time  when  it  is  to  be  held,  is  sufficient. 
(Code  Civ.  Proc.,  sees.  1010,  1013 ;  Granger  V.  Original 
Empire  etc.  Co.,  59  Cal.  681 ;  Sargent  V.  Webster,  13  Met. 
497;  46  Am.  Dec.  743;  Morawetz  on  Corporations,  sec. 
582 ;  Cook  on  Stockholders,  639 ;  Younglove  v.  Steinman, 
80  Cal.  377.)  It  was  not  necessary  that  the  resolution 
of  the  board  of  directors  directing  that  the  notice  of 
sale  be  published  in  a  certain  paper  should  be  entered 
in  the  minutes  of  the  board.  (Civ.  Code,  sec.  346; 
Gilson  etc.  Min.  Co.  V.  Gilson,  51  Cal.  341 ;  Pixley  v.  WesU 
em  Pac.  R.  R.  Co.,  33  Cal.  183;  91  Am.  Dec.  623;  Bay 
View  Asm.  v.  Williams,  50  Cal.  353;  Waters  V.  Gilbert, 
2  Cush.  27;  Sutherland  on  Statutory  Construction,  575; 
People  v.  Supervisors,  34  N.  Y.  272 ;  Estate  of  Johnson,  98 
Cal.  531;  Baines  v.  Babcock,  95  Cal.  581;  29  Am.  St 
Rep.  158 ;  Cook  on  Stockholders,  sec.  4  a,  note  1.) 

Anderson  &  Anderson,  for  Respondent. 

One  who  has  purchased  stock  at  an  agreed  price,  less 
than  par,  cannot  be  held  liable  to  calls  for  the  differ- 
ence between  the  price  paid  and  the  par  value,  for  the 
reason  that  he  has  not  subscribed  for  the  stock  and 
has  not  promised  to  pay  any  thing  more  than  he  has 
paid.  (Green  v.  Abietine  Medical  Co.,  96  Cal.  331 ;  John- 
son  V.  Lullman,  15  Mo.  App.  55;  Morawetz  on  Corpo- 
rations, sees.  61,  154,  306;  Stein  v.  Howard,  65  Cal. 
616;  ScovUle  V.  Thayer,  105  U.  S.  143;  Cook  on  Stock- 
holders, sees.  38,  47 ;  Louisa  County  Nat.  Bank  v.  Tracr, 
16  N.  W.  Rep.  120  (Iowa,  June  12,  1883) ;  Christensen  V. 
Eno,  106  N.  Y.  97;  60  Am.  Rep.  429;  Van  Cott  v.  Van 
Brunt,  82  N.  Y.  535;  Handley  V.  Stutz,  139  U.  S.  417; 
Clark  V.  Bever,  139  U.  S.  96;  Great  Western  Tel  Co.  v. 
Bumham,  79  Wis.  47;  24  Am.  St.  Rep.  698.)  The  no- 
tice of  assessment  and  notice  of  sale  should  have  been 
both  published  in  the  same  paper,  and  the  minutes 
should  have  contained  the  resolution  ordering  the  pub- 
lication. (Civ.  Code,  sees.  837,  346,  849.)  A  special 
meeting  of  the  directors  held    without  notice  and  at 
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which  only  a  portion  of  the  directors  attend,  is  not  a 
valid  meeting,  and  any  attempted  resolutions  passed  by 
those  assembled  are  nullities,  (2  Morawetz  on  Corpo- 
rations, sees.  631,  632;  Civ.  Code,  sec.  331;  Harding  V. 
Vandewater,  40  Cal.  77,  83.) 

Belcher,  C. — ^The  plaintiff  is  a  manufacturing  cor- 
poration, organized  under  the  laws  of  this  state,  and 
having  its  principal  place  of  business  in  the  city  of 
Stockton.  Its  capital  stock  is  $300,000,  divided  into 
3,000  shares  of  the  par  value  of  $100  each. 

On  October  14,  1885,  defendant  became  the  owner  of 
400  shares  of  plaintiff's  capital  stock,  and  at  that  time 
more  than  one-fourth  of  its  entire  capital  stock  had 
been  subscribed  for  and  taken.  On  the  day  named 
there  was  issued  to  and  accepted  by  defendant  a  certifi- 
cate for  the  said  shares  of  stock,  and  ever  since  he  has 
continued  to  be  and  now  is  the  owner  and  holder  there- 
of. 

On  October  4,  1892,  one-half  of  the  par  value  of  the 
subscribed  capital  stock  of  plaintiff  had  been  paid 
and  no  more.  At  that  time  plaintiff  was  indebted  to 
divers  creditors  in  sums  aggregating  about  $160,000, 
and  was  unable  to  meet  its  liabilities  and  satisfy  the 
claims  of  its  creditors,  and  for  such  purpose  it  was 
necessary  that  an  assessment  of  $25  per  share  on  the 
subscribed  capital  stock  of  plaintiff,  the  same  being 
one-half  of  the  amount  then  unpaid  on  such  capital 
stock,  should  be  levied  and  assessed  by  the  directors  of 
plaintiff. 

On  Octob^  4, 1892,  at  a  regular  meeting  of  the  board 
of  directors,  there  was  duly  adopted  a  resolution  levying 
an  assessment  on  the  subscribed  capital  stock  of  the  cor- 
poration in  the  sum  of  $26  per  share,  and,  upon  the 
adoption  of  fluch  resolution,  the  plaintiff's  secretary 
caused  to  be  published  in  a  newspaper  printed  and 
published  in.  the  city  of  Stockton,  for  the  time  and  in 
the  manner  required  by  law»  a  notice  of  such  assesa- 
meiit»  and  on  the  same  day  copies  of  said  notice  were 
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mailed  to  the  several  stockholders  of  plaintiff,  at  their 
several  places  of  residence. 

By  the  resolution  levjring  the  assessment  November 
7,  1892,  was  iBxed  as  the  time  when  the  stock  on  which 
the  assessment  should  remain  unpaid  would  become 
delinquent  and  November  26,  1892,  as  the  day  for  the 
sale  of  delinquent  stock. 

No  part  of  defendant's  assessment  was  paid,  and,  on 
November  22d,  a  resolution  was  adopted  by  the  board  of 
directors  of  plaintiff  waiving  further  proceedings  for 
the  collection  of  said  assessment  by  sale,  and  electing 
to  proceed  by  action  at  law  to  recover  the  amount  of 
the  assessment  as  provided  in  section  349  of  the  Civil 
Code. 

Pursuant  to  the  resolution  last  above  referred  to 
plaintiff  commenced  this  action  to  recover  from  de- 
fendant the  sum  of  $10,000,  the  amount  of  such  assess- 
ment The  defendant  answered,  denying  that  he  ever 
subscribed  for  any  of  the  capital  stock  of  the  plaintiff, 
and  alleging  that  in  1885  he  purchased  from  the  plain- 
tiff 400  shares  of  its  capital  stock  at  the  price  of  $60 
per  share,  that  being  the  price  agreed  upon  between 
plaintiff  and  defendant  as  the  full  purchase  price  of 
said  stock,  and  then  and  there  paid  to  plaintiff  $20,000 
in  full  for  said  shares  of  stock;  and  further  denying 
that  there  is  due  or  owing  or  unpaid  to  the  plaintiff  by 
the  defendant  any  sum  on  account  of  said  assessment 
or  on  any  account 

The  case  was  tried  by  the  court  without  a  jury,  and 
the  findings  and  judgment  were  in  favor  of  the  defend- 
ant The  plaintiff  appeals  from  the  judgment,  and 
brings  the  case  here  on  the  judgment-roll  and  a  bill  of 
exceptions. 

The  third  and  fifth  findings  of  the  court  are  as  fol- 
lows: 

3.  ''The  defendant  did  not  subscribe  for  any  of  the 
capital  stock  of  plaintiff  at  any  time,  or  at  all.  In  the 
year  1885  the  defendant  purchased  and  received  from 
the  plaintiff  400  shares  of  the  capital  stock  of  the  plain- 
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tiff  at  the  price  of  $50  per  share.  That  was  the  price 
agreed  upon  between  the  plaintiff  and  defendant  as  the 
full  purchase  price  of  said  stock,  and  defendant  then 
and  there  paid  to  plaintiff  said  full  purchase  price  by 
conveying  to  the  plaintiff  certain  property  belonging  to 
defendant,  which  was  accepted  by  said  plaintiff  as  the 
full  purchase  price  of  said  400  shares  of  stock  in  lieu  of 
the  $20,000  in  cash/' 

5.  "There  was  not  on  October  4,  1892,  or  at  any  time 
dince  defendant  purchased  said  400  shares  of  stock,  any 
amount  or  part  of  the  value  or  purchase  price  of  said 
400  shares  remaining  unpaid/' 

It  is  claimed  for  appellant  that  these  findings  were 
not  justified  by  the  evidence;  and  whether  they  were 
justified  or  not  is  the  principal  question  presented  for 
decision. 

It  was  proved  that  the  plaintiff  was  organized  as  a 
corporation  in  1883,  and  that  at  the  time  of  the  trans- 
action with  the  defendant  each  of  its  stockholders  had 
paid  to  the  corporation  $50  per  share  on  their  several 
shares  of  stock.  It  was  also  proved  that  in  October, 
1886,  the  defendant  was  the  owner  of  a  manufacturing 
plant  in  Stockton,  consisting  of  a  block  of  land,  the 
buildings  thereon,  machinery,  tools,  materials,  etc., 
which  he  offered  to  sell  to  plaintiff  for  $100,000,  to  be 
paid  as  follows:  Plaintiff  to  assume  a  mortgage  on  the 
property,  amounting  to  the  sum  of  $25,000,  and  to  pay 
in  cash  $30,000  in  thirty  days  from  date,  and  $25,000  in 
twelve  months  from  date,  and  to  pay  $20,000  by  the 
issuance  to  defendant  of  400  shares  of  its  capital  stock  at 
$50  per  share.  This  offer  was  accepted  by  plaintiff,  and 
the  trade  was  consummated  on  October  14th  by  the  de- 
livery to  defendant  of  plaintiff's  promissory  notes  for 
the  two  cash  payments  and  a  certificate  for  400  shares 
of  its  stock,  and  by  the  delivery  to  plaintiff  of  defend- 
ant's deed  of  his  said  property. 

The  certificate  was  in  the  usual  form,  and  was  accepted 
and  receipted  for  by  the  defendant  in  the  usual  manner. 
There  was  no  indorsement  on  the  certificate  that  it  was 
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for  fuDy  paid  or  nonassessable  stock,  and  no  evidence 
was  introduced  that  it  was  agreed  or  understood  by  the 
parties,  at  the  time  of  its  issuance  or  at  any  time,  that 
the  stock  should  be  nonassessable. 

Under  these  circumstances  it  must  be  presumed  that 
the  stock  so  received  was  taken  and  held  by  defendant 
subject  to  the  same  conditions  and  liabilities  that  it 
would  have  been  subject  to  if  he  had  been  an  original 
subscriber  for  it,  or  had  purchased  it  from  an  original 
subscriber. 

In  Upton  V.  Tribilcock,  91  U.  S.  45,  an  actual  sub- 
scriber to  the  stock  of  an  insurance  company,  upon 
which  he  agreed  to  pay  twenty  per  cent,  was  held  respon- 
sible for  the  balance,  and  could  not  escape  liability  there- 
for because  of  representations  by  the  agent,  at  the  time 
of  the  subscription,  that  he  would  be  only  responsible 
for  that  amount,  or  by  proving  a  subsequent  arrange- 
ment with  the  company  canceling  the  subscription,  and 
accepting,  as  in  full  payment,  his  note  for  the  twenty 
per  cent  agreed  to  be  paid. 

In  Webster  v.  Upton,  91  U.  S.  65,  a  person  holding 
certificates  of  stock  by  transfer  from  the  original  sub- 
scriber, and  standing  upon  the  books  of  the  corporation 
as  a  stockholder,  was  held  liable  for  the  balance  due 
upon  the  stock,  without  proof  of  an  express  promise  on 
his  part  to  pay.  In  Pvllman  v.  Upton,  96  U.  S.  328,  a 
transferee  of  stock,  who  caused  the  transfer  to  be  made 
to  himself  on  the  books  of  the  corporation,  as  security 
for  a  debt  of  the  transferrer,  was  held  liable  for  the  bal- 
ance due  on  such  stock.  (And  see  Clark  V.  Bever,  139 
U.  S.  96,  where  the  foregoing  cases  are  cited  and  their 
import  stated.  See  also  Green  v.  Abietine  Medical  Co., 
96  Cal.  822.) 

Without  following  the  able  arguments  of  counsel 
further,  or  noticing  the  numerous  authorities  cited,  it 
seems  enough  to  say  that  in  our  opinion  the  appellant's 
contention  that  the  findings  above  quoted  were  not  jus- 
tified by  the  evidence  must  be  sustained. 

But,  conceding  this  to  be  so,  respondent  still  insi^tQ 
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that  there  are  two  other  points  which  are  fatal  to  appel- 
lant's cause  of  action : 

1.  At  the  meeting  of  the  board  K>f  directors  held  Octo- 
ber 4th,  at  which  the  assessment  was  levied,  the  board 
duly  adopted  a  resolution  directing  the  secretary  of 
plaintiff  to  publish  the  notice  of  the  assessment  in  the 
Stockton  Independent,  and  to  publish  the  notice  of  delin- 
quent sale  in  the  Evening  Mail,  both  being  newspapers 
of  general  circulation  printed  and  published  in  the  city 
of  Stockton.  This  resolution  was  not  entered  in  the 
minutes  of  the  board,  but  the  notices  were  published  in 
the  papers  as  directed,  for  the  time  and  in  the  manner 
required  by  law. 

Section  337  of  the  Civil  Code  provides  that:  "If  any 
portion  of  the  assessment  mentioned  in  the  notice  re< 
mains  unpaid  on  the  day  specified  therein  for  declaring 
the  stock  delinquent,  the  secretary  must,  unless  otherwise 
ordered  by  the  board  of  directors,  cause  to  be  published 
in  the  same  papers  in  which  the  notice  hereinbefore 
provided  for  shall  have  been  published,  a  notice"  of 
sale  substantially  in  a  form  specified. 

It  is  argued  that  the  meaning  of  this  section  is  that 
the  secretary  must  "publish,"  unless  directed  not  to 
publish,  but  that  if  he  publish  the  notice  at  all  it  must 
be  in  the  same  paper  that  the  notice  of  assessment  was 
published  in;  and  that  the  result  of  the  failure  to  pub- 
lish the  notice  of  delinquent  sale  in  the  manner  re- 
quired by  the  statute  is  to  make  all  the  proceedings 
void,  except  the  levy  of  the  assessment  (citing  Civ. 
Code,  sec.  846) ,  and  hence  the  defendant's  stock  never 
became  delinquent,  and  the  action  cannot  be  main- 
tained. 

We  do  not  understand  section  337  to  have  the  mean- 
ing imputed  to  it.  As  we  read  the  section,  it  means 
that  the  notice  of  sale  must  be  published  in  the  same 
paper  as  the  notice  of  assessment,  unless  otherwise 
ordered  by  the  board;  but  the  board  may  order  the 
notices  to  be  published  in  different  papers,  and  if  they 
are  regularly  so  published  the  requirements  of  the  stat- 
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ute  are  complied  with.  It  must  be  held,  therefore,  that 
the  publication  in  th^  Evening  Mail  was  authorized  and 
sufficient.  ^ 

2.  It  is  also  argued  that  the  meeting  of  the  board  of 
directors  on  November  22d  was  a  special  meeting,  at 
which  only  five  of  the  seven  directors  were  in  attend- 
ance, and  that  no  sufficient  notice  of  the  meeting  was 
given  to  the  directors,  and  hence  the  members  present 
were  not  authorized  to  transact  any  business,  and  the 
action  taken  to  waive  further  proceedings  for  the  collec- 
tion of  defendant's  assessment  by  sale,  and  to  proceed 
by  action  at  law  to  collect  the  amount  of  the  assessment, 
was  unauthorized  and  void. 

Section  320  of  the  Civil  Code  provides :  "When  no 
provision  is.  made  by  the  by-laws  for  regular  meetings 
of  the  directors  and  the  mode  of  calling  special  meet- 
ings, all  meetings  must  be  called  by  special  notice  in 
writing,  to  be  given  to  each  director  by  tiie  secretary, 
on  the  order  of  the  president,  or,  if  there  be  none,  on 
the  order  of  two  directors." 

The  only  provision  of  the  by-laws  of  plaintiff  as  to 
the  notice  of  special  meetings  is,  that  ''notice  thereof  of 
at  least  two  days  shall  be  given  to  the  directors,  and 
shall  be  in  writing,  signed  by  either  the  secretary,  presi- 
dent, or  the  directors  making  such  call." 

It  was  proved  that  notice  in  writing  of  the  special 
meeting  of  November  22d,  signed  by  the  secretary,  was 
sent  by  him  by*  mail,  properly  addressed  and  postpaid, 
to  each  of  the  directors  about  three  days  before  the  day 
named  for  the  meeting;  that  the  notices  were  sent  in 
accordance  with  the  direction  of  the  presidemt,  and  that 
five  of  the  directors  were  present  at  the  meeting  and 
took  part  in  its  proceedings. 

The  presumption  is  that  all  of  the  notices  thus  sent 
were  received,  and  there  was  no  evidence  that  any  one 
of  them  was  not  received.  The  question  then  is,  Was 
notice  of  the  meeting  "given"  to  each  director,  as  re- 
quired by  the  code  and  by-law? 

In  Granger  v.  Original  Empire  etc.  Co.,  59  Cal.  678,  it 
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was  held  that,  in  the  absence  of  proof  to  the  contrary, 
notice  to  the  directors  of  a  meeting  will  be  presumed, 
though  not  recited  in  the  record  of  the  meeting.  The 
court  said : 

"It  is  contended  that  there  was  no  authority  to  exe- 
cute the  instruments  in  question  vested  in  the  president 
and  secretary  by  the  above  resolution,  because  the  meet- 
ing at  which  it  was  passed  was  a  special  one,  and  there 
was  no  evidence  that  such  a  notice  of  the  meeting  as 
was  required  by  law  (Civ.  Code,  sec.  320)  was  served  on 
the  directors. 

"This  question  was  presented  in  Sargent  v.  Webster,  18 
Met.  497;  46  Am.  Dec.  743.  In  that  case  the  board  of 
directors  at  a  meeting  passed  a  vote  authorizing  ah  as- 
signment of  all  its  property  to  one  of  the  creditors  of 
the  corporation,  who  bound  himself  by  a  counter  bond 
to  apply  the  proceeds  of  the  property  so  assigned  to  the 
pajrment  of  the  debts  and  obligations  to  him,  and  to 
pay  over  to  the  corporation  any  balance  that  remained. 
There  were  five  directors,  and  three  only  were  present 
at  the  meeting  which  passed  the  resolution  authorizing 
the  assignment.  It  was  contended  that  the  assignment 
was  not  binding  on  the  corporation,  because  it  did  not 
appear  that  notice  of  the  meeting  was  given  to  all  the 
directors.  The  court,  per  Shaw,  C.  J.,  thus  disposed  of 
the  point: 

"  'Another  objection  of  this  same  kind  is  that  it  does 
not  appear  that  notice  of  the  meeting  was  given  to  all 
the  directors.  But  the  contrary  does  not  appear;  and  it 
would  be  hazardous  to  decide  that  every  vote  passed  by 
an  aggregate  body  is  void,  if  it  do  not  appear  by  the 
record  that  all  were  notified.  We  believe  it  is  not  usual 
in  corporate  records  to  state  how  members  were  notified. 
The  presumption  "omnia  rite  acta'*  covers  multitudes 
of  defects  in  such  cases,  and  throws  the  burden  upon 
those  who  would  deny  the  regularity  of  a  meeting,  for 
want  of  due  notice,  to  establish  it  by  proof.' " 

In  Younglove  v.  Steinman,  80  Cal.  375,  a  question  simi- 
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lar  to  that  now  under  consideration  was  presented.  The 
court  said: 

''It  is  contended,  in  support  of  the  appeal  from* the 
judgment  and  order  denjring  a  new  trial,  that  the  evi- 
dence shows  that  the  meeting  of  the  board  of  directors 
at  which  the  assessment  was  levied  was  not  a  legal 
meeting,  for  the  reason  that  no  notice  of  the  meeting 
was  given.  But  the  court  below  found  that  the  meeting 
was  'duly  and  regularly  convened,'  and  that  the  assess- 
ment was  'ktwf uUy  and  rightfully'  levied.  This  included 
a  finding  that  the  necessary  notice  was  given,  and  the 
finding  is  supported  by  sufficient  evidence." 

The  record  in  that  case  shows  that  written  notices  of 
the  meeting  were  sent  to  all  of  the  directors,  and  that  the 
notice  to  the  plaintiff,  who  was  one  of  the  directors,  was 
sent  to  him  by  mail. 

The  case  of  Harding  v.  Vandewater,  40  Cal.  77,  cited 
and  relied  upon  by  respondent,  is  not  in  point.  In  that 
case  there  was  no  proof  that  any  notice  of  the  meeting 
had  been  given  to  the  two  absent  trustees. 

In  view  of  the  authorities  we  conclude  that  the  no- 
tice of  the  meeting  of  November  22d,  as  given  to  the 
directors,  was  sufficient,  and  that  the  board  was  author- 
ized to  take  action  as  it  did. 

The  judgment  should  be  reversed  and  the  cause  re- 
manded. 

Haynes,  C,  and  Searls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  is  reversed  and  the  cause  remanded. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
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[No.  18439.    Department  Two.— September  5,  1895.] 

GEORGE    WOODWARD,    Executor,    etc.,    Respond- 
ent, V.  JAMES  FARIS,  Appellant. 

Adverse  Possession — Payment  op  Taxes. — ^Adverse  possession  of 
land,  since  the  passage  of  the  act  of  1878,  cannot  set  the  statute 
of  limitations  in  motion  if  the  taxes  are  not  paid  upon  the  land 
by  the  person  in  possession ;  but  title  by  adverse  possession  might 
be  acquired  prior  to  the  passage  of  the  act  of  1878  without  the 
payment    of  taxes. 

Id.--Claim  of  Ownership— Mistake  as  to  Boundaries. — Title  to 
land  may  be  acquired  by  adverse  possession  for  five  years  within 
the  limits  of  an  inclosure,  although  the  inclosure  was  made  under 
a  mistaken  belief  as  to  the  boundary  of  the  land,  where  it  is 
claimed  as  matter  of  fact  that  the  fences  were  upon  the  line;  but 
if  the  inclosure  was  made  without  claiming  that  the  fences  were 
upon  the  line,  but  with  the  expectation  of  moving  them  to  the 
true  line  when  it  should  be  determined,  the  possession  would  not 
be  adverse,  and  the  statute  would  not  run. 

Id. — ^TiTLE  BY  Prescription. — Under  section  1007  of  the  Civil  Code  oc- 
cupancy sufficient  to  bar  an  action  to  recover  property  confers  a 
title  thereto,  denominated  a  title  by  prescription,  which  is  suffi- 
cient against  all.       * 

Id. — Quieting  Title— Loss  op  Plaintiff's  Jitle— Defective  Convey- 
ance TO  Defendant. — The  plaintiff  in  an  action  to  quiet  title  is 
not  entitled  to  a  decree  quieting  the  title  to  the  land  in  controversy 
where  the  plaintiff  has  lost  title  by  adverse  possession  of  the 
grantor  of  the  defendant,  although  the  conveyance  to  the  de- 
fendant does  not,  in  its  description,  include  the  land  in  contro- 
versy. 

Id.— pLEADiNCt— Prescriptive  Title. — The  rule  of  pleading  which  re- 
quires a  party  claiming  title  by  limitations  to  plead  it,  while,  if 
he  derived  his  title  from  any  other  source  he  might  avail  himself 
of  it  without  a  special  plea  and  without  stating  the  source  of  his 
title,  is  a  survival  from  a  different  condition  of  things  from  that 
prescribed  by  section  1007  of  the  Civil  Code;  but,  if  that  rule 
prevails,  still  a  title  acquired  by  limitations  is  as  good  as  any 
other  title,  only  to  avail  himself  of  it  as  conferring  a  right  a 
party  must  specially  plead  it 

Appeal  from  an  order  of  the  Superior  Court  of  Yolo 
County  refusing  a  new  trial.    W.  H.  Grant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

/.  W.  Hughes,  and  F.  E.  Baker,  for  Appellant. 

The  adverse  possession  of  Hannum,  defendant's  pre- 
decessor in  interest,  divested  plaintiff's  testator  of  all 
title  to  the  land  in  dispute,  and  vested  the  same  in  Han- 
num.     (Civ.  Code,  sec.  1007;  Code  Civ.  Proc,  319-25; 
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Lang  ford  v.  Poppe,  56  Cal.  73;  Cannon  v.  Stockmon,  36 
Cal.  535;  95  Am,  Dec.  265;  Sharp  v.  Blankenahip,  59 
Cal.  288;  Grimm  v.  Curley,  43  Cal.  250;  SUvarer  v.  Han^ 
sen,  77  Cal.  579;  Unger  v.  Mooney,  63  Cal.  586;  49  Am. 
Rep.  100;  Johnson  v.  Brown,  63  Cal.  391;  Amnflrfon  v. 
lAscom,  34  Cal.  365;  94  Am.  Dec.  722;  Garabaldi  V. 
Shattuck,  70  Cal.  511;  McCormack  v.  Sttefty,  82  Cal.  72.) 
Hannum  was  not  required  to  pay  taxes  prior  to  the  1st 
of  June,  1878.  (Sharp  v.  Blankenship,  supra,  and  cases 
there  cited;  Central  Pac.  R.  R.  Co.  V.  Shackelford,  63 
Cal.  261 ;  Johnson  v.  Brown,  supra;  Webber  v.  Clarke,  74 
Cal.  19.)  The  fact  that  Hannum  was  in  ignorance  of  the 
true  boundary  line  and  mistaken  as  to  its  location  does 
not  affect  the  exclusiveness  of  his  claim  of  adverse  pos- 
session. (SUvarer  v.  Hansen,  supra;  Sneed  v.  Osbom,  25 
Cal.  627,  and  cases  cited  in  the  opinion  of  the  court; 
Columbet  v.  Pacheco,  48  Cal.  396,  and  cases  there  cited; 
Johnson  v.  Brovm,  supra;  Biggins  v.  Champlin,  59  Cal. 
116;  Grimm  v.  Curley,  supra;  Crary  v.  Goodman,  22 
N.  Y.  174, 175 ;  Arrington  v.  Liscom,  supra.)  If  the  con- 
veyance from  Hannum  to  the  defendant  is  not  sufficient 
to  invest  him  with  title  to  the  land  in  controversy,  still, 
if  the  plaintiff  has  no  title,  the  action  must  be  defeated. 
(City  of  San  Diego  v.  Allison,  46  Cal.  163;  San  Francisco 
V.  EUis,  54  Cal.  72.) 

E.  R.  Bush,  and  E.  B.  Mering,  for  Respondent. 

The  possession  of  Hannum  cannot  be  tacked  on  to  the 
possession  of  Faris,  there  being  no  conveyance  in  writ- 
ing of  the  land  in  controversy.  (San  Francisco  v.  Fvlde, 
37  Cal.  349;  99  Am.  Dec.  278;  People  v.  Klumpke,  41 
Cal.  2^  \  Niagara  etc.  Co.  v.  Bunker  HUl  etc.  Co.,  59  CaL 
612;  Civ.  Code,  sec.  1091.)  Defendant  cannot  show 
outstanding  title  in  Hannum  or  his  heirs,  as  the  statute 
of  limitations  is  a  personal  privilege.  (San  Francisco 
y.  Fvlde,  supra.)  Possession  held  under  mistake  is  not 
adverse.  (Breen  v.  Donnelly,  74  Cal.  304 ;  Smith  v.  Rob- 
arts  (Cal.,  Dec  23, 1885),  8  West  Coast  Rep.  503;  Angell 
on  Limitations,  391-98;  2  Washburn  on  Real  Property, 
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490;  3  Washburn  on  Real  Property,  160;  SheUs  v.  Haley, 
61  Cal.  157;  Allen  v.  Reed,  51  Cal  362;  Fariah  v.  Coon, 
40  Cal.  57;  Guedid  v.  Boots,  42  Cal.  452,  457;  Mather  v. 
Walsh,  107  Mo.  121 ;  Thomas  v.  Bahh,  45  Mo.  384 ;  Napier 
V.  Simpson,  1  Over.  453.)  The  defendant,  who  entered 
in  1879,  cannot  claim  adverse  possession,  because  he 
paid  no  taxes,  and  the  plaintiff  and  his  predecessors  in 
title  have  paid  the  taxes  on  the  land.  (McDonald  v. 
Drew,  97  Cal.  266;  Ross  v.  Evans,  65  Cal.  439.) 

Temple,  J.— This  is  an  action  brought  to  quiet  title 
by  the  executors  of  M.  Bemmerly,  deceased.  The  evi- 
dence and  the  findings  of  the  court  show  that  M.  Bem- 
merly and  his  grantors  were  the  owners  of  the  record 
title  to  the  demanded  premises. 

The  findings  show  that  Michael  Bemmerly,  plaintiff's 
testator,  had  owned  the  southeast  quarter  of  section  33 
since  1866,  and  was  the  owner  at  the  time  of  his  death, 
but  the  court  also  found  that  "on  or  about  the  sixteenth 
day  of  April,  1866,  W.  W.  Hannum,  the  defendant's 
predecessor  in  interest  in  and  to  the  said  south  half  of 
said  section  34  (but  not  including  the  lands  described 
in  plaintiff's  complaint),  entered  into  possession  of  said 
land  and  premises  under  claim  of  title  thereto,  exclusive 
of  any  other  right,  founding  such  claim  upon  a  certain 
indenture  of  deed  bearing  date  the  sixteenth  day  of 
April,  1866,  duly  executed,  acknowledged,  .and  delivered 
by  one  Peter  Robinson  to  the  said  W.  W.  Hannum,  as 
being  a  conveyance  of  said  land  and  premises;  that  at 
the  time  of  the  execution  and  delivery  of  said  deed  the 
said  Peter  Robinson  did  not  have  possession  of  the  land 
described  in  plaintiff's  complaint,  or  in  any  part  thereof, 
nor  did  he  deliver  possession  of  the  same,  or  any  part 
thereof,  to  said  Hannum  at  that  time,  nor  did  the  said 
Hannum  ever  at  any  time  take  or  have  possession  of  the 
same,  or  any  part  thereof,  until  some  time  between  the 
year  1869  and  the  year  1872  (the  precise  time  not  being 
ascertainable  from  the  evidence) ;  that  in  the  deed  from 
the  said  Robinson  to  said  Hannum  the  said  lands  were 
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described  as  the  south  half  of  section  34;  that  at  said 
date,  betweeen  the  years  1869  and  1872,  the  said  Han- 
num,  supposing  that  the  true  line  of  said  south  half  of 
section  34  included  therein  the  lands  described  in  plain- 
tiff's complaint,  extended  his  said  line  so  as  to  include 
said  lands,  and  the  said  Michael  Bemmerly,  being  at 
that  time  alive,  and  also  supposing  that  the  true  line  of 
said  south  half  of  section  34  included  said  lands,  made 
no  opposition  thereto;  that  in  such  supposition  and  belief 
both  the  said  Hannum  and  the  said  Bemmerly  were 
mutually  mistaken ;  that  there  was  never  any  agreement 
of  any  kind  by  and  between  said  Hannum  and  said 
Bemmerly  that  such  line  should  be  the  true  line  be- 
tween their  said  lands,  but  that  the  same  remained  the 
boundary  line  between  said  parties,  as  explained  in  find- 
ing 5th  herein,  from  said  date  till  the  commencement 
of  this  suit;  that  from  said  date  between  the  years  1869 
and  1872,  until  and  including  the  14th  of  October,  1879, 
that  said  Hannum  was  in  quiet,  peaceable,  open,  noto- 
rious, and  exclusive  occupancy  and  possession  of  said 
lands  and  premises,  claiming  title  thereto  as  in  this 
finding  expressed,  but  that  such  possession  and  occu- 
pancy of  said  Hannum  was  not  adverse  to  said  Bem- 
merly; and  in  truth  and  in  fact  the  lands  described  in 
plaintiff's  complaint  were  a  part  and  portion  of  the  said 
southwest  quarter  of  section  33." 

It  was  also  found  that  on  the  fourteenth  day  of  Octo- 
ber, 1879,  defendant  entered  into  possession  of  the  south 
half  of  section  34  and  of  the  land  in  controversy  under 
a  deed  from  W.  W.  Hannum  conveying  to  him  the  south 
half  of  section  34,  and  has  since  remained  in  the  occu- 
pancy of  the  demanded  premises,  but  his  possession  was 
not  adverse  to  Michael  Bemmerly,  and  defendant  did 
not  enter  into  possession  of  said  land  under  such  deeds 
as  being  conveyances  thereof.  Also  that  since  1878 
Bemmerly  paid  all  the  taxes  which  were  assessed  upon 
the  strip  of  land  in  controversy.  It  was  doubtless  upon 
fhis  ground  that  the  court  considered  that  defendant's 
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possession  could  not  be  the  foundation  of  any  adverse 
right. 

The  court  also  found  as  a  fact  that  the  plaintiff's  cause 
of  action  was  not  barred  by  the  statute  of  limitations. 

Judgment  having  been  rendered  for  the  plaiittiff,  de- 
fendant moved  for  a  new  trial,  and  now  appeals  from  an 
order  denying  his  motion. 

It  would  seem  to  be  plain  that,  if  Bemmerly  was  the 
owner  of  the  disputed  strip  when  defendant  went  into 
possession  of  it  in  1879,  defendant  has  not  been  holding 
adversely  so  as  to  set  the  statute  of  limitations  moving 
in  his  favor,  because  he  has  not  paid  the  taxes  on  the 
land.  Defendant  contends,  however,  that  Hannum  was 
in  possession  claiming  adversely  for  five  years  prior  to 
1878,  when  the  statute  was  passed  which  requires  the 
payment  of  taxes  by  one  in  possession  claiming  ad- 
versely to  the  true  owner,  in  order  to  set  the  statute 
running;  that  such  being  the  case  Bemmerly  had  no 
title,  and,  as  he  must  recover,  if  at  all,  upon  his  own 
title  and  not  upon  the  weakness  of  defendant's  title,  his 
suit  must  fail.  That  while  the  court  finds  that  Hannum 
did  not  hold  adversely,  it  finds  facts  which  show  that  he 
did  so  hold;  and  that  the  general  finding  is  manifestly 
an  erroneous  conclusion  from  the  specific  facts  found. 

Since  this  appeal  is  from  an  order  densdng  a  new  trial, 
and  there  is  an  exception  that  the  evidence  is  insuffi- 
cient to  sustain  the  finding  that  plaintiff's  testator  was 
the  owner  of  the  demanded  premises,  if  the  evidence 
sustains  the  finding  of  specific  facts  we  need  not  con- 
sider whether  the  finding  of  the  ultimate  fact  will  con- 
trol the  finding  of  the  specific  facts  from  which  it  is  a 
conclusion. 

The  first  question  then  is,  Do  such  facts  show  that 
Hannum's  possession  was  adverse? 

All  the  elements  of  an  adverse  possession  are  found, 
but  it  is  supposed  that  the  holding  was  not  adverse,  be- 
cause Hannum  took  possession  of  the  land  in  dispute 
and  held  possession  of  it,  claiming  to  own  it  under  the 
mistaken  belief  that  it  was  within  the  boundaries  of  the 
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south  half  of  section  34.  Since,  therefore,  he  claimed 
no  title  to  any  land  outside  of  section  34,  and  this  was 
not  included  in  that  section,  there  was  lacking  an  essen- 
tial element  of  adverse  holding,  to  wit,  the  claim  of  title. 
I  find  some  color  for  this  contention  in  decisions  of  other 
states.  (Ross  v.  GoiUd,  5  Me.  204;  Brovon  v.  Gay,  3  Me. 
126.) 

The  doctrine  has  not,  however,  obtained  generally, 
and  is,  I  think,  founded  upon  a  fallacy.  Most  cases  of 
adverse  possession  which  have  ripened  into  title  com- 
menced, I  doubt  not,  in  mistake.  It  must  be  either  by 
mistake  or  deliberate  wrong.  It  is  through  mistake  only 
that  one  can  honestly  claim  to  own  that  which  really 
belongs  to  another.  But  this  discussion  need  not  be 
prolonged,  for  it  is  only  necessary  to  set  the  statute  run- 
ning tiiat  the  party  should  be  in  possession  as  owner. 

The  question  has  been  passed  upon  by  this  court,  and 
there  is  no  conflict  in  the  decisions.  (Silvarer  v.  Han- 
sen, 77  Cal.  584;  Grimm  v.  Curley,  43  Cal.  250.) 

The  reasons  for  the  rule  are  elaborately  considered  in 
French  v.  Pearce,  8  Conn.  439;  21  Am.  Dec.  680.  (See, 
also,  Bunce  v.  Bidwell,  43  Mich.  542.) 

The  case  of  Smith  v.  RohaHs  (Cal.,  Dec.  23,  1885),  9 
Pac.  Rep.  104,  is  not  in  conflict  with  this  position.  If 
Hannum  had  made  his  inclosure  not  claiming  that  his 
fences  were  upon  the  line,  but  expecting  to  move  them 
to  the  true  line  when  it  should  be  determined,  he  would 
not,  in  that  case,  be  claiming  adversely,  and  the  statute 
would  not  run.  In  all  the  cases  cited  by  the  respondent 
upon  this  point  it  appears  that  the  party  did  not  claim 
that  his  fence  was  upon  the  true  line,  but  admitted  at 
least  that  he  was  uncertain  as  to  his  boundary.  In  such 
cases  the  parties  may  agree  upon  a  line  which  shall  be 
the  boundary,  whether  right  or  wrong;  but,  if  one  of  the 
coterminous  owners  takes  possession  and  claims  title  to 
the  extent  of  his  possession,  he  holds  adversely,  although 
he  was  induced  to  locate  his  possession  through  a  mis- 
take as  to  the  boundary. 

If  this  be  so,  then  Hannum,  by  adverse  holding,  a<^ 
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quired  a  perfect  title  to  the  demanded  premises.  (Ar^ 
rington  v.  Liscom,  34  Cal.  365;  94  Am.  Dec.  721;  Cannon 
V.  Stockmon,  36  Cal.  540;  95  Am.  Dec.  255;  Williams  v. 
Sutton,  43  Cal.  65;  Lang  ford  v.  Poppe,  56  Cal.  73;  Civ. 
Code,  sec.  1007.) 

But  when  Hannum  conveyed  to  defendant  he  simply 
described  the  south  half  of  section  34,  which  does  not 
include  the  land  in  controversy.  Respondent,  therefore, 
contends  that  as  defendant  has  not  connected  himself 
with  Hannum's  title  he  cannot  claim  the  benefit  of  any 
right  which  Hannum  may  have  acquired.  There  is 
some  plausibility  in  this  contention,  arising  from  the 
fact  that  it  has  been  constantly  held  that  the  defense  of 
the  statute  is  a  personal  privilege,  and  is  waived  un- 
less pleaded.  And  it  has  been  hinted  that  no  title  is 
acquired  by  limitation,  but  that  the  bar  is  merely  a 
statutory  estoppel.     (Grant  v.  Burr,  54  Cal.  300.) 

Whatever  may  have  been  the  correct  view  under  the 
former  condition  of  things,  there  can  be  no  doubt  under 
the  code.  Section  1007  provides  that  occupancy  suffi- 
cient to  bar  an  action  to  recover  property  "confers  a 
title  thereto,  denominated  a  title  by  prescription,  which 
is  sufficient  against  all."  No  title  can  be  better  or  more 
absolute  than  that. 

If  this  be  so,  then  the  estate  of  Bemmerly  has  no  title 
to  the  land  in  controversy,  and  is  not  entitled  to  a  decree 
quieting  its  title  thereto. 

It  is  not  necessary  here  to  discuss  the  rule  of  plead- 
ing which  requires  a  party  claiming  title  by  limitations 
to  plead  it,  when  if  he  derived  his  title  from  any  other 
source  he  might  avail  himself  of  it  without  a  special 
plea  and  without  stating  the  source  of  his  title.  That 
rule  is  a  survival  from  a  different  condition,  or  prevails 
because  no  pains  has  been  taken  to  discriminate  between 
actions  to  recover  land  and  actions  to  enforce  personal 
obligations.  If  that  rule  prevails  still  a  title  acquired 
by  limitations  is  as  good  as  any  other  title,  only  to  avail 
himself  of  it  as  conferring  a  right  a  party  must  spe- 
cially plead  it. 
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This  appeal  is  only  from  the  order  refusing  a  new 
trial,  anfl  we  cannot  change  the  judgment  to  make  it 
consistent  with  the  findings.  The  judgment  is,  there- 
fore, reversed  and  a  new  trial  ordered. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 


[No.  19583.    Department   Two. — September  5,  1895.] 

MARIA  M.  LANGDON,  Administratrix,  etc..  Ap- 
pellant, V.  CECELIA  BLACKBURN  et  al..  Re- 
spondents. 

Wills — Fraui>— Forgery — Trusts — Equity  Jurisdiction. — ^A  court  of 
equity  has  no  jurisdiction  to  avoid  a  will,  or  set  aside  the  probate 
thereof,  on  the  ground  of  fraud,  mistake,  or  forgery,  this  being 
within  the  exclusive  jurisdiction  of  the  courts  of  probate;  and 
equity  will  not  give  relief  by  charging  the  executor  of  a  will  or 
a  legatee  with  a  trust  in  favor  of  a  third  person  alleged  to  have 
been  defrauded  by  the  forged  or  fraudulent  will,  where  relief 
could  be  afforded  in  the  court  of  probate  by  refusing  probate  of 
the  will  in  whole  or  in  part,  or  by  contesting  the  will  in  that  court. 

Id. — Probate  op  Will— Presumption  of  Notice  of  Application — Con- 
test OF  Will. — Where  a  complaint  in  equity  seeking  to  avoid  the 
probate  of  a  will  alleged  to  have  been  fraudulent  and  forged, 
and  under  which  the  defendants  are  alleged  to  have  conspired 
together  to  defraud  the  plaintiff's  intestate  out  of  one-fourth  in- 
terest in  the  estate,  and  to  obtain  a  decree  probating  the  forged 
will,  and  distributing  the  estate  to  themselves,  to  the  exclusion 
of  plaintiff's  intestate,  and  fraudulently  concealed  the  fact  from 
her  for  a  number  of  years,  it  must  be  presumed,  in  the  absence 
of  an  allegation  to  the  contrary,  that  a  proper  notice  of  the  ap- 
plication to  probate  the  will  was  published  and  sent  out  as  re- 
quired by  law,  and  that  plaintiff's  intestate,  who  was  then  re- 
siding in  the  state,  received  by  mail  a  notice  of  such  application; 
and,  being  thus  notified,  it  became  her  duty,  within  a  year  at 
least  after  its  probate,  to  make  inquiry  as  to  the  validity  and  con- 
tents of  the  will;  and,  after  the  lapse  of  that  period,  the  will  can- 
not be  contested  in  equity  on  the  ground  of  alleged  fraud  and 
forgery. 

Id. — Extrinsic  or  Collateral  Fraud. — Conceding,  without  deciding, 
that  the  rule  as  to  setting  aside  a  former  judgment  for  extrinsic 
or  collateral  fraud  applies  to  judgments  or  decrees  of  the  probate 
courts,  a  complaint  in  equity  seeking  to  annul  the  probate  of  a  will 
and  a  decree  of  di.stribution  thereunder,  which  is  filed  several 
years  after  the  distribution  of  .the  estate,  and  in  which  it  is  al- 
leged that,  shortly  after  the  death  of  the  decedent,  the  defendants, 
to  carry  out  their  fraudulent  purpose,  caused  the  son  of  plain- 
tiff's intestate  to  visit  her,  and  inform  her  that  her  entire  interest 
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in  the  estate  was  only  a  small  sum,  which  she  believed  to  be 
true,  and  received  said  sum  from  the  defendants  as  her  share, 
relying  upon  the  false  and  fraudulent  representation  thus  induced 
and  made,  and  that  she  rested  on  such  assurance  until  after  the 
time  for  the  contest  of  the  will  in  the  probate  court  had  elapsed, 
but  not  alleging  that  the  son  said  anything  to  plaintiff's  intestate 
about  the  will  or  its  terms,  or  the  probate  thereof,  or  advised  or 
suggested  that  it  was  unnecessary  for  her  to  be  present  at  the 
hearing,  or  to  employ  counsel  to  represent  her  thereat,  or  to  make 
any  inquiries  about  the  will  or  estate,  does  not  show  such  ex- 
trinsic or  collateral  fraud,  within  the  meaning  of  the  rule,  as  will 
enable  the  plaintiff,  as  representative  of  her  estate,  to  claim  the 
relief  asked  for. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Luis  Obispo  County.    V.  A.  Gregg,  Judge. 

The  facts  are  stated  in  the  opinion. 

Thompson  &  Thompson,  for  Appellant. 

The  probate  of  a  will  is  no  bar  to  an  action  to  set 
aside  the  judgment  as  having  been  fraudulently  ob- 
tained. (Freeman  on  Judgments,  sec.  486;  Hay  den  v. 
Hayden,  46  Cal.  332,  340,  341 ;  Olivas  v.  Olivas,  61  Cal. 
382 ;  1  Perry  on  Trusts,  sees.  166,  171 ;  De  Leon  v.  Hi- 
guera,  15  Cal.  483;  1  Black  on  Judgments,  sec.  356,  et 
seq;  Watkins  v.  Bryant,  91  Cal.  504,  citing  Pomeroy's 
Remedies  and  Remedial  Rights ;  Harrigan  v.  Mowry,  84 
Cal.  456.)  Courts  of  equity  have  power  to  set  aside  a 
decree  fraudulently  obtained  when  the  fraud  is  extrinsic 
and  collateral  to  the  matter  tried.  (Bergin  v.  Haight, 
99  Cal.  52;  United  States  V.  Throckmorton,  98  U.  S.  65, 
66;  Ex-Mission  Land  and  Water  Co.  V.  Flash,  97  Cal.  610 ; 
1  Black  on  Judgments,  370 ;  Crowther  v.  Rowlandson,  27 
Cal.  BIT;  Boyd  V.  Blankman,  29  Cal.  20;  87  Am.  Dec.  146; 
Curry  v.  AUen,  34  Cal.  254;  Marshall  v.  Buchanan,  35 
Cal.  268;  95  Am.  Dec.  95;  Broder  v.  Conklin,  77  Cal, 
331 ;  1  Perry  on  Trusts,  sec.  229.) 

Graves  &  Graves,  for  Respondents. 

A  court  of  equity  has  not  jurisdiction  to  avoid  a  will 
or  to  set  aside  the  probate  thereof  on  the  ground  of 
fraud,  mistake,  or  forgery.     (Broderick  Will  case,  21 
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Wall.  504;  State  V.  McGlynn,  20  Cal.  235;  81  Am.  Dec. 
118;  McDaniel  v.  Pattison,  98  Cal.  95;  Fealey  v.  Fealey, 
104  Cal.  354;  1  Perry  on  Trusts,  2d  ed.,  sec.  182;  Pico  V. 
Cohn,  91  Cal.  129;  25  Am.  St.  Rep.  159;  United  States 
V.  Throckmorton,  98  U.  S.  61 ;  Hecht  v.  Slaney,  72  Cal. 
363 ;  Manning  v.  San  Jacinto  Tin  Co.,  7  Saw.  433 ;  Burl- 
ing V.  Newlands,  opinion  filed  Cal.,  Jan.  5,  1895;  In  re 
Griffith,  84  Cal.  113;  AUen  V.  Currey,  41  Cal.  321;  Wood 
V.  Carpenter,  101  U.  S.  140;  Badger  v.  Badger,  2  Wall. 
95;  Marsh  v.  Whitmore,  21  Wall.  184;  2  Perry  on  Trusts, 
2d  ed.,  sec.  865;  Wood  on  Limitation  of  Actions,  416, 
and  notes). 

Belcher,  C. — ^This  is  an  action  to  enforce  an  alleged 
trust. 

The  averments  of  the  complaint  are  mostly  upon  in- 
formation and  belief,  and  are  in  substance  as  follows : 

James  H.  Blackburn  died  in  the  county  of  San  Luis 
Obispo  on  January  27,  1888,  leaving  a  large  estate,  and 
as  his  only  heirs  at  law  two  brothers,  one  sister,  and 
the  children  of  a  deceased  sister.  The  defendant  Dan- 
iel D.  Blackburn,  who  was  and  is  the  husband  of  the 
other  defendant,  Cecelia  Blackburn,  was  one  of  the  sur- 
viving brothers,  and  Maria  Kirshner,  the  plaintiff's  in- 
testate, who  died  May  5,  1893,  was  the  surviving  sister. 

Long  prior  to  January  13,  1888,  the  said  James  H. 
Blackburn  became  weak  physically  and  mentally,  and 
wholly  subject  to  the  will  and  control  of  defendants. 
He  had  no  volition,  mind,  or  will  of  his  own,  and  he  so 
continued  until  he  died.  While  he  was  in  this  condi- 
tion the  defendants  conspired  together  to  defraud  the 
said  Maria  Kirshner,  and  to  cheat  her  out  of  her  one- 
fourth  interest  in  the  estate  of  her  brother,  and  to  get 
the  whole  estate  for  themselves.  To  that  end  they  pro- 
cured and  caused  to  be  drawn  up  in  legal  form  a  paper 
which  purported  to  be  the  will  of  said  James  H.  Black- 
bum,  giving  his  property  to  them,  and  omitting  all 
mention  of  his  said  sister.  On  the  said  thirteenth  day 
of  January  they  caused  him  "to  be  raised  up  in  his  bed 
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(to  which  he  was  then  confined  in  mortal  sickness),  a 
pen  placed  in  his  hand  by  a  person  other  than  himself, 
and  who  was  in  defendants'  employ,  and  upon  defend- 
ants' order,  direction,  and  procurement,  and  not  other- 
wise, without  the  will,  volition,  or  knowledge  of  said 
James  H.  Blackburn,  the  said  other  person  moved  the 
pen,  and  caused*lt  to  write  the  name  of  said  James  H. 
Blackburn,  as  being  his  signature  to  said  purported 
will." 

At  the  time  when  his  signature  was  so  written  upon 
said  purported  will  "the  said  James  H.  Blackburn  was 
unconscious;  he  knew  nothing  whatever  of  what  was 
being  done;  he  had  neither  will,  purpose,  nor  volition 
in  said  matter;  he  did  not,  and  he  never  did,  sign  said 
purported  will";  he  never  directed  or  authorized  its 
preparation,  and  "he  never  in  anywise  dictated  or 
suggested  its  terms,  or  any  of  them,  or  knew  any  thing 
about  it,  or  of  its  existence," 

Defendants  thereupon  took  the  said  forged  will,  and 
kept  it  until  after  Blackburn  died.  On  February  6, 
1888,  they  caused  the  same  to  be  presented  to  the  supe- 
rior court  of  San  Luis  Obispo  county  for  probate,  and 
thereafter  such  proceedings  were  had  that  on  the  28th 
of  that  month  an  order  was  made  admitting  it  to  pro- 
bate as  and  for  the  last  will  of  said  deceased.  Afterward, 
by  procurement  of  defendants,  the  property  of  the  estate, 
of  the  value  of  about  one  million  dollars,  was  distributed 
to  and  taken  and  held  by  them.  Plaintiff's  intestate 
was  entitled  to  one-fourth  of  the  property  of  the  estate, 
but  was  awarded  no  part  of  it. 

Plaintiff's  intestate  was  about  sixty-five  years  of  age, 
and  quite  ignorant  as  to  legal  and  business  matters. 
She  resided  in  Yuba  county,  more  than  four  hundred 
miles  from  San  Luis  Obispo  county,  and  as  to  all  of  the 
before  recited  facts  in  regard  to  the  said  pretended  will 
she  was  by  the  said  defendants  purposely,  willfully,  and 
carefully  kept  in  ignorance,  until  about  seven  months 
before  she  died,  when  she  first  learned  of  the  existence  of 
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said  facts,  and  that  she  had  been  robbed  by  said  pro- 
ceedings. 

Shortly  after  the  death  of  Blackburn,  the  defendants, 
to  carry  out  and  effectuate  their  scheme  to  deprive  Mrs. 
Kirshner  of  her  share  in  the  estate  of  her  brother,  and 
to  prevent  her  from  making  inquiries  in  the  matter, 
employed  and  hired  one  Henry  Findley^her  son  by  her 
first  marriage)  to  visit  her,  and  tell  her  that  her  entire 
interest  in  the  estate  of  her  deceased  brother  was  the 
sum  of  three  thousand  dollars  only.  By  their  procure- 
ment, and  under  their  employment,  Findley  did  visit 
his  mother  at  her  home  in  Yuba  county,  and  did  tell 
her  that  her  interest  in  her  brother's  estate  was  three 
thousand  dollars,  and  no  more.  She  believed  the 
statements  of  her  son,  and  relied  upon  them  as  true. 
Thereupon,  as  a  part  of  their  scheme  to  defraud  Mrs. 
Kirshner,  and  to  cheat  her  out  of  her  share  of  the 
estate,  defendants  paid  over  to  her  the  said  sum  of  three 
thousand  dollars,  which  was  all  she  ever  received  from 
the  said  estate. 

''In  their  said  fraudulent  purpose  defendants  suc- 
ceeded; misled  by  her  said  son  and  his  false  statement 
aforesaid,  she,  the  said  Maria  Kirshner,  did  believe  that 
the  $3,000  by  defendants  paid  her  was  her  full  share  of 
the  estate,  and  accordingly  she  made  no  inquiry  in  the 
premises,  and  knew  nothing  of  said  probate  proceed- 
ings. 

"But  for  said  false  statement,  her  reliance  thereon, 
and  the  payment  of  said  money  to  her,  she,  the  said 
Maria  Kirshner,  would  have  had  her  suspicions  aroused ; 
would  have  made  inquiries  in  the  premises;  have  dis- 
covered that  said  purported  will  was  a  forgery,  and 
would  have  opposed  the  probate  thereof." 

By  this  fraudulent  scheme  and  its  accomplishment 
defendants  received  and  converted  to  their  own  use 
property  of  the  value  of  about  two  hundred  and  fifty 
thousand  dollars,  which  should  and  otherwise  would 
have  come  to  said  Maria  Kirshner  during  her  life,  and 
now  properly  belongs  to  her  estate. 
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Immediately  on  the  discovery  of  the  frauds  above  de- 
tailed as  to  the  forging  of  said  will  and  the  deception 
practiced  upon  her  in  inducing  her  to  believe  that 
three  thousand  dollars  was  her  full  share  of  the  estate 
of  her  brother,  and  within  a  year  before  the  commence^ 
ment  of  this  action,  said  Maria  Kirshner  demanded  of 
defendants  that  they  account  for  and  turn  over  to  her 
the  one-fourth  part  of  said  estate  so  as  aforesaid  taken 
and  held  by  them;  but  so  to  do  defendants  refused  and 
they  still  refuse. 

Said  James  H.  Blackburn,  when  he  died,  left  no  will, 
or  purported  will,  other  than  the  one  above  mentioned. 

The  prayer  is  that  defendants  be  adjudged  to  hold 
one-fourth  part  of  the  property  of  the  estate  so  received 
by  them  in  trust  for  the  estate  of  Maria  Kirshner,  and 
for  an  accounting. 

A  general  and  special  demurrer  to  the  complaint  was 
interposed  and  sustained,  and  the  appeal  is  from  the 
judgment  thereupon  entered. 

The  case,  in  all  of  its  main  features,  is  in  no  way  dis- 
tinguishable from  that  of  the  Broderick  will  case,  de- 
cided by  the  supreme  court  of  the  United  States  and 
reported  in  21  Wall.  503.  In  that  case  the  relief  sought 
was  that  the  will  be  declared  a  forgery,  and  the  probate 
and  all  subsequent  proceedings  be  annulled  and  set 
aside,  or  that  the  defendants  be  charged  as  trustees,  etc. 

It  was  held  that  a  court  of  equity  has  no  jurisdiction 
to  avoid  a  will  or  to  set  aside  the  probate  thereof  on  the 
ground  of  fraud,  mistake,  or  forgery,  this  being  within 
the  exclusive  jurisdiction  of  the  courts  of  probate;  and 
also  that  a  court  of  equity  will  not  give  relief  by  charg- 
ing the  executor  of  a  will  or  a  legatee  with  a  trust  in 
favor  of  a  third  person,  alleged  to  be  defrauded  by  the 
forged  or  fraudulent  will,  where  the  court  of  probate 
could  afford  relief  by  refusing  probate  of  the  will  in 
whole  or  in  part. 

The  opinion  was  delivered  by  Mr.  Justice  Bradley, 
and,  in  speaking  of  the  exclusive  jurisdiction  of  the 
probate  court  of  California  in  probate  cases,  and  the 
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questions  which  can  be  tried  in  probate  proceedings,  he, 
on  page  516,  said: 

"Incompetency,  restraint,  undue  influence,  fraudu- 
lent representations,  and  any  other  cause  affecting  the 
validity  of  the  will,  are  specially  mentioned  as  questions 
upon  which  issues  might  thus  be  framed.  Various  pro- 
visions were  added  calculated  to  secure  a  thorough  in- 
vestigation on  the  merits 

"In  view  of  these  provisions  it  is  difficult  to  conceive 
of  a  more  complete  and  effective  probate  jurisdiction, 
or  one  better  calculated  to  attain  the  ends  of  justice  and 
truth. 

"The  question  recurs,  Do  the  facts  stated  in  the  pres- 
ent bill  lay  sufficient  ground  for  equitable  interference 
with  the  probate  of  Broderick's  will,  or  for  establishing 
a  trust  against  the  purchasers  of  his  estate  in  favor  of 
the  complainants?  It  needs  no  argument  to  show,  as  it 
is  perfectly  apparent,  that  every  objection  to  the  will  or 
the  probate  thereof  could  have  been  raised,  if  it  was  not 
raised,  during  the  proceedings  instituted  for  proving  the 
will,  or  at  any  time  within  a  year  after  probate  was 
granted;  and  that  the  relief  sought  by  declaring  the 
purchasers  trustees  for  the  benefit  of  the  complainants 
would  have  been  fully  compassed  by  denying  probate 
of  the  will.  On  the  establishment  or  nonestablishment 
of  the  will  depended  the  entire  rights  of  the  parties; 
and  that  was  a  question  entirely  and  exclusively  within 
the  jurisdiction  of  the  probate  court.  In  such  a  case  a 
court  of  equity  will  not  interfere,  for  it  has  no  jurisdic- 
tion to  do  so.  The  probate  court  was  fully  competent 
to  afford  adequate  relief.'' 

And  in  State  V.  McGlynn,  20  Cal.  234,  81  Am.  Dec. 
118,  in  which  it  was  sought  to  have  the  probate  of  the 
Broderick  will  vacated  and  set  aside  on  the  ground  that 
the  alleged  will  was  a  forged  paper,  and  to  have  the 
property  of  the  estate  adjudged  to  have  escheated  to  the 
state  of  California,  Norton,  J.,  delivered  the  opinion  of 
the  court,  and,  after  a  review  of  the  authorities,  on  page 
274,  said: 
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"The  court  of  chancery  has  no  capacity,  as  the  au- 
thorities have  settled,  to  judge  or  decide  whether  a  will 
is  or  is  not  a  forgery;  and  hence  there  would  be  an  in- 
congruity in  its  assuming  to  set  aside  a  probate  decree 
establishing  a  will,  on  the  ground  that  the  decree  was 
procured  by  fraud,  when  it  can  only  arrive  at  the  fact 
of  such  fraud  by  first  deciding  that  the  will  was  a  for- 
gery. There  seems,  therefore,  to  be  a  substantial  rea- 
son, so  long  as  a  court  of  chancery  is  not  allowed  to 
judge  of  the  validity  of  a  will,  except  as  shown  by  the 
probate,  for  the  exception  of  probate  decrees  from  the 
jurisdiction  which  courts  of  chancery  exercise  in  set- 
ting aside  other  judgments  obtained  by  fraud.  But 
whether  the  exception  be  founded  in  •  good  reason  or 
otherwise,  it  has  become  too  firmly  established  to  be  dis- 
regarded. At  the  present  day  it  would  not  be  a  greater 
assumption  to  deny  the  general  rule  that  courts  of 
chancery  may  set  aside  judgments  procured  by  fraud, 
than  to  deny  the  exception  to  that  rule  in  the  case  of 
probate  decrees.  We  must  acquiesce  in  the  principle 
established  by  the  authorities,  if  we  are  unable  to  ap- 
prove of  the  reason.  Judge  Story  was  a  staunch  advo- 
cate for  the  most  enlarged  jurisdiction  of  courts  of 
chancery,  and  was  reluctant  to  allow  the  exception  in 
cases  of  wills,  but  was  compelled  to  yield  to  the  weight 
of  authority.''  (Citing  1  Story's  Equity  Jurisprudence, 
sec.  440 ;  And  see,  also,  McDaniel  v.  Pattison,  98  Cal.  86, 
and  Fealey  v.  Fealey,  104  Cal.  354.) 

The  cases  in  which  a  court  of  equity  is  authorized  to 
interfere  and  set  aside  a  former  judgment  on  the  ground 
of  fraud  are  those  only  where  the  fraud  was  extrinsic  or 
collateral  to  the  matter  tried.  (United  States  v.  Throck- 
morton, 98  U.  S.  61;  In  re  Griffith,  84  Cal.  107;  Pico  V. 
Cohn,  91  Cal.  129;  25  Am.  St.  Rep.  159.) 

In  the  case  last  cited  it  is  said :  "That  a  former  judg- 
ment or  decree  may  be  set  aside  and  annulled  for  some 
frauds  there  can  be  no  question;  but  it  must  be  a  fraud 
extrinsic  or  collateral  to  the  questions  examined  and 
determined  in  the  action.     And  we  think  it  is  settled 
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beyond  controversy  that  a  decree  will  not  be  vacated 
merely  because  it  was  obtained  by  forged  documents  or 
perjured  testimony.  The  reason  of  this  rule  is,  that 
there  must  be  an  end  of  litigation;  and  when  parties 
have  once  submitted  a  matter,  or  have  had  the  oppor- 
tunity of  submitting  it,  for  investigation  and  determina- 
tion, and  when  they  have  exhausted  every  means  for 
reviewing  such  determination  in  the  same  proceeding, 
it  must  be  regarded  as  final  and  conclusive,  unless  it 
can  be  shown  that  the  jurisdiction  of  the  court  has  been 
imposed  upon,  or  that  the  prevailing  party,  by  some 
extrinsic  or  collateral  fraud,  has  prevented  a  fair  sub- 
mission of  the  controversy.  What,  then,  is  an  extrinsic 
or  collateral  fraud,  within  the  meaning  of  this  rule? 
Among  the  instances  given  in  the  books  are  these: 
Keeping  the  unsuccessful  party  away  from  the  court  by 
a  false  promise  of  a  compromise,  or  purposely  keeping 
him  in  ignorance  of  the  suit;  or  where  an  attorney 
fraudulently  pretends  to  represent  a  party,  and  connives 
at  his  defeat,  or,  being  regularly  employed,  corruptly 
sells  out  his  client's  interest.'* 

Conceding  then,  without  deciding,  that  the  rule  as  to 
extrinsic  or  collateral  frauds  applies  to  judgmeirts  or 
decrees  of  probate  courts,  the  question  is.  Are  the  allega- 
tions here  sufficient  to  bring  this  case  within  the  rule? 

It  is  claimed  for  appellant  that  the  voluntary  action 
of  defendants  in  sending  to  Mrs.  Kirshner  ''her  son  to 
assure  her  that  three  thousand  dollars  was  coming  to 
her,  that  this  was  all  which  she  was  entitled  to,  and  de- 
fendants' payment  of  that  money  to  her  as  her  entire 
interest,  in  view  of  existing  conditions,  was  an  outside 
fraud  collateral  to  and  extrinsic  of  the  procedure  that 
culminated  in  the  decree." 

Mrs.  Kirshner  must  have  known  of  the  death  of  her 
brother  and  that  she  was  one  of  his  heirs,  and  presum- 
ably must  have  known  that  he  left  a  large  estate. 

The  law  required  that  when  a  petition  for  the  pro- 
bate of  a  will  is  filed,  and  the  will  produced,  the  time 
for  the  hearing  must  be  fixed,  and  notice  of  the  hearing 
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published  in  a  newspaper  for  a  certain  length  of  time 
(Code  Civ.  Proc.,  sec.  1303),  and  that  copies  of  the 
notice  of  the  time  appointed  for  the  probate  of  the  will 
must  be  sent  by  mail  to  the  heirs  of  the  testator  resid- 
ing in  this  state.     (Code  Civ.  Proc.,  sec.  1304.) 

It  must  be  presumed,  therefore,  there  being  no  alle- 
gation to  the  contrary,  that  a  proper  notice  of  the  appli- 
cation to  probate  the  will  in  controversy  was  published 
and  sent  out  as  required  by  law,  and  that  Mrs.  Kirshner 
received  the  notice  sent  to  her.  And  being  thus  noti- 
fied it  became  her  duty,  within  a  year  at  least  after  its 
probate,  to  make  inquiry  as  to  the  validity  and  contents 
of  the  will. 

But  counsel  say:  "She  might  have  attended  court — 
been  present  all  the  time — and  seen  nothing  to  cause 
suspicion."  If  that  be  so,  it  furnishes  no  excuse  for  her 
remaining  quiet  and  making  no  inquiry  as  to  any  of  the 
transactions  for  nearly  four  years. 

It  will  be  observed  that  it  is  not  alleged  in  the  com- 
plaint that  young  Findley  said  anything  to  his  mother 
about  the  will  or  its  terms,  or  the  probate  thereof,  or 
that  he  advised  or  even  suggested  that  it  was  unneces- 
sary for  her  to  be  present  at  the  hearing,  or  to  employ 
counsel  to  represent  her  thereat,  or  to  make  any  in- 
quiries about  the  will  or  the  estate.  He  simply  told 
her  that  her  interest  in  the  estate  was  only  three  thou- 
sand dollars,  and,  the  money  being  afterward  paid,  she 
quietly  rested  on  that  assurance  until  after  the  time  to  in- 
stitute a  contest  had  elapsed.  (Code  Civ.  Proc,  sec.  1327.) 

This  did  not,  in  our  opinion,  constitute  such  an  ex- 
trinsic or  collateral  fraud  as  will  enable  the  representa- 
tive of  her  estate  to  now  claim  the  relief  asked  for. 

The  demurrer  was  properly  sustained,  and  the  judg- 
ment should  be  affirmed. 

Searls,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  is  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
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[No.  19519.     Department   One.— September  s,  1895.] 

HARRIET    S.    FUDICKAR,    Respondent,    v.    EAST 
RIVERSIDE  IRRIGATION  DISTRICT,   Appellant. 

Pleading — Failure  to  Demur  to  G)m plaint— Construction — ^Re- 
view UPON  ApPEAL.^Whcre  no  demurrer  has  been  interposed  to 
the  complaint,  mere  defects  in  the  manner  of  stating  the  facts 
relied  on  cannot  be  considered  upon  appeal;  but  the  complaint 
must  be  sustained  if  a  cause  of  action  be  stated,  though  defectively, 
notwithstanding  any  ambiguity  or  uncertainty  that  may  exist 
therein;  and,  in  aid  of  the  judgment,  the  complaint  must  receive 
as  favorable  an  interpretation  as  its  general  scope  will  warrant. 

Id. — Complaint  to  Quiet  Title — ^Allegation  of  Ownership — Refer- 
ence TO  Exhibits — ^Deraignment  of  Title. — In  a  complaint  to 
quiet  title,  an  allegation  of  the  ultimate  fact  of  ownership  must 
be  deemed  to  control  any  reference  to  instruments  annexed  to  the 
complaint  by  way  of  description,  to  define  the  nature  of  the  rights 
claimed  by  the  plaintiff,  although  the  instruments  may  not  show  a 
sufficient  deraignment   of  title. 

Id. — ^TiTLE  under  Common  Grantor. — Where  the  complaint  and  the 
answer  in  an  action  to  quiet  title  each  show  that  the  plaintiff 
and  the  defendant  claim  under  a  common  grantor,  it  is  not 
necessary  that  the  complaint  should  allege  the  title  of  the  com- 
mon grantor. 

Id. — Quieting  Title  to  Water  Right— Disclaimer— Defects  in  Com- 
plaint— ^Appeal. — In  an  action  to  quiet  plaintiff's  title  to  a  water 
right,  where  the  answer  disclaims  any  interest  therein,  the  judg- 
ment cannot  be  reversed  upon  appeal  on  account  of  any  defects 
in  the  complaint  as  to  the  water  right. 

Id. — Reference  to  Exhibit — Nature  of  Water  Right — Pipe  Line  and 
Canal — Real  Property — Appurtenance. — For  the  purpose  of  as- 
certaining the  nature  of  a  water  right,  described  in  the  complaint 
as  real  property,  the  terms  of  an  instrument  annexed  to  the  com- 
plaint and  referred  to  as  describing  the  water  right  may  be  ex- 
amined; and  where  such  instrument  discloses  that  the  water 
right  claimed  consists  of  a  continuous  flow  of  water  on  certain 
land,  and  from  thence  through  a  canal  and  pipe  line  in  which  the 
plaintiff  has  an  estate  and  interest,  such  water  right  is  entirely 
real  property,  and  while  flowing  through  the  canal  and  pipe  line  is 
appurtenant  thereto,  as  real  property. 

Id.— Right  of  Way^Servitudes  in  Gross— Assignability. — A  right 
of  way,  through  one  of  the  servitudes  in  gross  mentioned  in  sec- 
tion 8q2  of  the  Civil  Code,  is  transferable  as  property  under 
section  1044  of  the  Civil  Code,  and  though  servitudes  merely  in 
gross  were  not  assignable  at  common  law,  they  are  assignable  as 
property  under  section  1044  of  the  Civil  Code. 

Id. — Complaint — Reference  to  Conveyance — Undivided  Interest  in 
Pipe  Line— Water  Right  as  Appurtenance.— Where  the  com- 
plaint claims  a  right  of  way  in  a  canal  and  pipe  line,  but  refers 
to  conveyances  which  are  made  a  part  of  the  complaint  for  a 
description  of  the  property,  the  language  of  the  conveyances  con- 
trols  the  pleading  as   to  the   description,  and  where  the  convey- 
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ances  show  that  plaintiff's  interest  in  the  canal  and  pipe  line  is  a 
definite  undivided  interest,  equal  to  the  grantee's  proportionate 
share  of  the  water,  that  interest  is  a  corporeal  estate,  and  not 
an  easement  or  servitude,  and  the  water  right  passing  through 
the  canal  and  pipe  line  is  appurtenant  to  the  plaintiff's  estate 
therein. 

Corporations— VAUDixy  of  Conveyance  to  President— Authority  of 
Directors— Agency  of  President — Public  Poucy. — ^Where  a 
conveyance  from  a  corporation  to  its  president  purports  to  have 
been  made  under  authority  of  a  resolution  of  the  board  of  di- 
rectors, directing  its  execution  by  the  president  and  secretary,  and 
recites  that  a  full  board  was  present  at  the  meeting,  it  shows 
on  the  face  of  the  deed  that  the  president  acted  not  as  a  trustee, 
but  as  the  mere  instrument  of  the  board  of  directors,  and  the  fact 
that  he  executed  the  deed  as  president  of  the  corporation  to 
himself  as  grantee  does  not  make  the  deed  void  as  against  pub- 
lic policy. 

Id. — Deed  not  Bearing  Corporate  Seal — Proof  of  Authority — ^Bur- 
den OF  Proof. — To  support  the  deed  of  a  corporation  which  does 
not  bear  the  corporate  seal,  the  burden  of  proof  is  upon  the 
party  relying  on  the  deed  to  show  affirmatively  that  it  was  exe- 
cuted by  authority  of  a  resolution  of  the  board  of  directors,  en- 
tered on  the  records  of  the  corporation,  or  that  it  was  ratified  by 
such  resolution. 

Id. — Unauthorized  Conveyance  of  Canal  and  Pipe  Line — ^Void  Con- 
veyance.— Where  the  corporation  had  only  authorized  its  presi- 
dent and  secretary  to  convey  a  water  right  which  the  corporation 
agreed  to  deliver,  and  had  not  authorized  them  to  convey  any 
interest  in  the  canal  or  pipe  line  of  the  corporation,  the  convey- 
ance of  an  undivided  interest  therein  is  unauthorized  and  void, 
and  not  merely  voidable. 

Id. — Parol  Acts  of  Ratification. — ^The  conveyance  of  the  real  prop- 
erty of  a  corporation  which  is  unauthorized  and  void  cannot  be 
validated   by  parol  acts   of  ratification  and   acquiescence. 

Id. — ^Voidable  Contract  between  Corporation  and  Director — ^Es- 
toppel — Burden  of  Proof. — ^A  contract  between  a  corporation 
and  one  of  its  directors,  by  which  such  director  obtains  prop- 
erty of  the  corporation,  or  some  other  advantage  to  himself,  is 
not  absolutely  void,  but  is  voidable  only  at  the  instance  of  the 
corporation  or  of  its  stockholders,  who  may  be  estopped  from 
questioning  its  validity,  either  by  express  ratification  or  by  their 
laches  or  acquiescence;  and  the  burden  of  proof  to  establish  such 
estoppel  is  upon  the  director  claiming  the  benefit  of  the  contract 

Id.— Right  to  Avoid  Contract  not  Assignable.— The  right  to  avoid 
a  contract  between  a  corporation  and  its  directors  must  be  exer- 
cised by  the  corporation  itself  or  a  stockholder  acting  for  it,  and 
cannot  be  transferred  to  another. 

Id.— Equitable  Action — Enforcement  of  Voidable  Contract  against 
Assignee— Fraud— Quitclaim  Deed. — In  a  purely  equitable  action, 
where  the  rights  of  the  plaintiff  depend  entirely  upon  a  voidable 
contract  between  a  corporation  and  its  directors,  the  plaintiff 
must  show  the  existence  of  the  facts  upon  which  the  validity  of 
the  contract  depends  as  against  the  assignee  of  the  corporation; 
but  if  the  defendant  claims  only  under  a  quitclaim  deed  from 
the  corporation,  and  does  not  otherwise  connect  himself  with 
the  rights  of  the  stockholders,  the  rule  does  not  apply,  unless  the 
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case  of  the  plaintiff  discloses  actual  fraud,  and  the  defendant  in 
such  case,  not  having  been  injured  by  the  transaction,  cannot  be 
heard  to  complain  of  it 

Deeds — ^Uncertainty  of  Description. — ^A  deed  is  not  void  for  un- 
certainty of  description  where  it  contains  a  description  which 
might,  by  appropriate  evidence  of  the  facts  therein  referred  to, 
be  shown  to  apply  to  the  property  in  controversy. 

Quieting  Title— Equitable  Title  of  Plaintiff. — In  an  action  to 
quiet  title  to  real  property,  the  plaintiff  must  establish  a  legal,  as 
distinct  from   a   merely  equitable,  title. 

Id. — ^Appeal— Amendment — Enforcement  of  Equity. — ^Wherc  the 
record  upon  appeal  from  a  judgment  quieting  plaintiff's  title 
tends  to  show  that  plaintiff  is  equitably  entitled  to  a  conveyance 
from  the  defendant  of  the  property  in  controversy,  he  will  be 
permitted,  upon  reversal  of  the  judgment,  to  amend  the  comr 
plaint    so  as  to  enforce  the  equity. 

Id.— Action  Respecting  Personal  Property.^Ah  action  does  not  lie 
in  this  state  to  quiet  title  to  personal  property. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Bernardino  County,  and  from  an  order  denying  a 
new  trial.    G.  E.  Otis,  Judge. 


The  facts  are  stated  in  the  opinion. 

Charles  U.  Gray,  for  Appellant. 

A  right  of  way  to  carry  water  through  a  pipe  line  is 
not  real  property,  but  is  an  easement  in  gross,  and  is  not 
transferable.  (Civ.  Code,  sees.  658,  662,  802,  803,  809; 
Reed  v.  Spicer,  27  Cal.  61;  KeUet  v.  Ida  Clayton  etc. 
Wagon  Road  Co.,  99  Cal.  210;  Washburn  on  Easements, 
p.  3,  15;  Dark  V.  Johnston,  55  Pa.  St.  169;  93  Am.  Dec. 
732;  Wagner  v.  Hanna,  38  Cal.  Ill;  99  Am.  Dec.  354; 
Bloom  V.  West,  3  Col.  App.  212;  Wood  v.  Truckee  Turn- 
pike Co.,  24  Cal.  475 ;  Von  Drachenfels  v.  Doolittle,  77  Cal. 
295;  Painter  v.  Pasadena  etc.  Co.,  91  Cal.  74;  Pfeiffer  V. 
Regents  of  University  of  California,  74  Cal.  156;  Crippen 
V.  Morss,  49  N.  Y.  e3;PhUbrick  V.  Ewing,  97  Mass.  133.) 
As  the  complaint  does  not  state  a  case  affecting  real 
property,  the  action  to  quiet  title  cannot  be  maintained. 
(Parks  Canal  etc.  Co.  v.  Hoyt,  57  Cal.  46;  Bloom  v.  West, 
supra.)  The  complaint  is  insufficient,  because  it  does 
not  allege  that  at  the  time  of  the  making  of  the  deed  and 
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subsequent  transfer  by  the  Vivienda  Water  Company 
that  said  company  was  the  owner  or  in  possession  of 
either  the  water,  canal,  or  pipe  line  described,  nor  that 
at  the  time  G.  A.  Fudickar  made  the  transfers  to  plaintiff 
that  he  was  the  owner  or  in  possession  of  the  property. 
(Turner  v.  White,  73  Cal.  300;  Heeser  v.  Miller,  77  Cal. 
192;  Gruwell  V.  Seybolt,  82  Cal.  7;  Castro  v.  Richardson, 
18  Cal.  479 ;  Sedgwick  and  Wait  on  Trial  of  Title  to  Land, 
sec.  443.)  The  judgment  is  not  supported  by  the  findings, 
because  in  order  to  constitute  the  exhibits  and  transfers  a 
foundation  for  plaintiff's  ownership,  it  should  have  been 
alleged,  proven,  and  found  by  the  court  that  the  grantors 
therein  were,  at  the  time  of  their  execution,  in  the  actual 
possession,  or  that  they  were  the  owners,  of  the  rights 
transferred.  (MiUer  v.  Long  Island  R.  R.  Co.,  71  N.  Y. 
383;  Miller  v.  Dovming,  54  N.  Y.  631 ;  Sedgwick  and  Wait 
on  Trial  of  Title  to  Land,  sec.  723  d;  Simmons  v.  Hamil- 
ton, 56  Cal.  493;  Gruwell  v.  Seybolt,  supra;  Civ.  Code, 
sec.  1084;  Martindale  on  Law  of  Conveyancing,  sec.  93.) 
The  deeds  under  which  plaintiff  claims  are  against  pub- 
lic policy  and  void,  since  they  appear  on  their  face  to 
have  been  made  by  the  Vivienda  Water  Company,  a 
corporation,  by  its  president,  granting  and  conveying 
the  property  to  himself.  (Civ.  Code,  sec.  2229;  Wicker- 
sham  V.  Crittenden,  93  Cal.  17 ;  Coal  Co.  v.  Sherman,  30 
Barb.  571;  Barnes  v.  Brovm,  80  N.  Y.  535;  Wilbur  V. 
Lynde,  49  Cal.  290;  16  Am.  Rep.  645;  San  Diego  V.  San 
Diego  etc.  R.  R.  Co.,  44  Cal.  106 ;  Farmers'  etc.  Bank  V. 
Downey,  53  Cal.  466;  31  Am.  Rep.  62;  Davis  V.  Rock 
Creek  etc.  Co.,  55  Cal.  364;  36  Am.  Rep.  40.)  This  resolu- 
tion is  a  void  act,  because  it  was  moved,  seconded,  and 
voted  for  by  the  beneficiaries  named  therein.  {Alta  Silver 
Min.  Co.  V.  Alta  Placer  Min.  Co.,  78  Cal.  629.)  Neither 
the  president  nor  the  secretary,  nor  both  together,  by 
virtue  of  their  office,  had  the  power  to  sell  the  companjr's 
property,  without  a  resolution  duly  passed  by  the  board 
of  directors,  authorizing  it  to  be  done  and  describing 
the  property  to  be  sold.  (Alta  Silver  Min.  Co.  v.  Alta 
Placer  Min.  Co.,  supra;  Salfield  v.  Sutter  County  Land 
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etc.  Co.,  94  Cal.  646 ;  Davia  V.  Rock  Creek  etc.  Co.,  snpra; 
Finch  V.  RiverMe  etc.  Ry.  Co.,  87  Cal.  597;  Morawetz  on 
C!orporations,  sec.  531;  Civ.  Code,  sec.  305;  Wickersham 
V.  Crittenden,  supra.)  The  ratification  must  be  in  writ- 
ing, because  the  authority  to  convey  real  property  should 
be  in  writing  (Civ.  Code,  sec.  2309),  and  a  ratification 
could  only  be  made  in  the  same  manner.  (Civ.  Code, 
sec.  2310;  Harding  v.  Vandewater,  40  Cal.  78;  Salfield  V. 
Sutter  County  Land  etc.  Co.,  supra.)  If  the  property  con- 
veyed was  personal  property  then  the  action  cannot  be 
maintained.  (Code  Civ.  Proc,  sec.  738;  Frost  v.  Spittey, 
121  U.  S.  552.) 

R.  H.  F.  Variel,  and  GoodceU  &  Leonard,  for  Respond- 
ent 

The  corporation  was  a  mere  agent  to  carry  out  an 
agreement  between  respondent  and  his  -  associates, 
which  was  done  by  executing  the  deed  in  question. 
(Chater  v.  San  Francisco  Sugar  Refinery,  19  Cal.  246, 
247;  Shorb  v.  Beaudry,  66  Cal.  450.)  The  genuineness  and 
due  execution  of  both  deeds  are  deemed  admitted,  be- 
cause of  failure  of  defendant  to  verify  its  answer.  (Code 
Civ.  Proc,  sec.  447.)  A  deed  executed  through  the 
violation  of  a  fiduciary  relation,  and  without  actual 
fraud,  is  not  void,  but  only  voidable  at  the  election  of 
the  parties  affected  thereby.  (Twin  Lick  OH  Co.  v.  Mar- 
bury,  91  U.  S.  587;  Hoyle  V.  Plattsburgh  etc.  R.  R.  Co.,  54 
N.  Y.  314;  Thomas  v.  BrovmvHle  etc.  R.  R.  Co.,  109  U.  S. 
524;  Boyd  V.  Blankman,  29  Cal.  34;  Graves  v.  Mono  Lake 
etc.  Min.  Co.,  81  Cal.  319;  CampbeU  v.  Argenta  etc.  Min. 
Co.,  51  Fed.  Rep.  1 ;  Smith  v.  Los  Angeles  Immigration 
etc.  Assn.,  78  Cal.  289;  12  Am.  St.  Rep.  53;  Bigelow  on 
Fraud,  327.)  A  deed  may  be  ratified  by  the  beneficiary 
in  express  terms  of  by  conduct.  (Civ.  Code,  sec.  230, 
subd.  1;  White  v.  Iseline,  26  Minn.  490;  Remick  v.  But- 
terfield,  31  N.  H.  70;  64  Am.  Dec.  316;  Jenmson  v.  Hap- 
good,  7  Pick.  1;  19  Am.  Dec.  258.)  The  director  of  a 
corporation  can  honestly  deal  with  it  and  purchase  its 
property.     (Pneumatic  Gas.  Co.  v.  Berry,  113  U.  S.  322.) 

OIX.  0al.-« 
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Defendant  claims  the  pipe  line  under  a  quitclaim  deed, 
and  cannot  avoid  plaintiff's  title.  (Johnson  v.  WiUiams. 
37  Kan.  179;  1  Am.  St.  Rep.  243;  Graham  v.  Railroad 
Co.,  102  U.  S.  156;  Hoffman  v.  BuUock,  34  Fed.  Rep.  248; 
Crocker  v.  Bellangee,  6  Wis.  646;  70  Am.  Dec.  489;  Mil- 
waukee etc.  R.  R.  Co.  V.  Milwaukee  etc.  R.  R.  Co.,  20  Wis. 
174;  88  Am.  Dec.  740;  Whitney  V.  KeUey,  94  Cal.  146;  28 
Am.  St.  Rep.  106;  Lawrence  V.  Montgomery,  37  Cal.  183.) 

Van  Fleet,  J. — ^This  is  an  action  to  quiet  plaintiff's 
title  to  a  certain  water  right  and  to  certain  rights 
in  a  pipe  line  and  canal  used  for  the  carrying  of  the 
same. 

No  demurrer  was  interposed  to  the  complaint,  but  the 
defendant  answered,  disclaiming  any  title  or  interest  or 
adverse  claim  in  or  to  the  alleged  water  right,  asserting 
absolute  title  in  defendant  to  the  pipe  line  and  canal, 
and  denying  any  interest  therein  in  plaintiff.  The 
pleadings  were  not  verified.  The  plaintiff  had  judg- 
ment as  prayed  for,  and  the  defendant  appeals  from  the 
judgment  and  from  an  order  denying  its  motion  for  a 
new  trial. 

The  appellant  contends:  1.  That  the  complaint  fails 
to  state  a  cause  of  action;  2.  That  the  findings  do  not 
support  the  judgment;  3.  That  the  evidence  is  insuffi- 
cient to  justify  the  findings;  and  4.  That  certain  rul- 
ings of  the  court  were  erroneous. 

1.  No  demurrer  having  been  interposed  to  the  com- 
plaint, mere  defects  in  the  manner  of  stating  the  facts 
relied  on  cannot  now  be  considered.  If  a  cause  of 
action  be  stated,  though  defectively,  the  complaint 
must  be  sustained,  notwithstanding  any  ambiguity  or 
uncertainty  that  may  exist  therein;  and,  in  aid  of  the 
judgment,  the  complaint  must  now  receive  as  favorable 
an  interpretation  as  its  general  scope  will  warrant. 
Tested  by  these  rules,  we  think  the  complaint  sufficient. 
It  is  certainly  not  a  model  of  good  pleading,  and  might 
have  been  obnoxious  to  a  special  demurrer;  but,  taking 
all  the  allegations  together,  it  may  fairly  be  construed 
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as  showing  that  the  property  claimed  is  real  property, 
and  that  the  plaintiff  is  the  owner  of  that  property. 

The  allegations  of  the  complaint  are,  in  substance: 
That  plaintiff  is  the  owner  in  fee  of  "that  certain  real 
property"  described  in  two  certain  instruments  annexed 
to  and  made  a  part  of  the  complaint,  and  being,  1.  A 
certain  undivided  interest  in  forty-two  inches  of  water 
measured  under  a  four-inch  pressure,  flowing  through 
a  certain  canal  and  pipe  line  "from"  certain  described 
lands ;  2.  "The  right  of  way  for  carrying  the  said  forty- 
two  inches  of  water"  through  said  canal  and  pipe  line; 

3.  The  right  to  use  said  water  for  certain  purposes ;  and 

4.  The  right,  in  aid  of  such  use,  of  making  connections 
with  said  canal  and  pipe  line.  The  instruments  annexed 
to  the  complaint  describe  the  property  as  follows:  1. 
"The  following  described  water  and  water  rights,  .... 
being  forty-two  inches  of  water,  continuous  flow,  .... 
being  part  of  that  water  and  water  right  ....  on  and 
flowing  from"  certain  lands  described ;  2.  A  right  of  way 
through  a  certain  pipe  line  and  canal,  for  the  carrying 
of  said  water,  "together  with  a  proportionate  interest  in 
said  pipe  line  and  canals  in  the  proportion  that  the  said 
forty-two  inches  bears  to  the  whole  carrying  capacity 
thereof."  The  complaint  further  alleges  that  the  prop- 
erty in  question  was  conveyed  by  the  Vivienda  Water 
Company,  a  corporation,  by  said  instruments  to  G.  A. 
Fudickar  (plaintiff's  grantor)  and  one  F.  C.  Howes,  and 
that  said  instruments,  "together  with  certain  transfers 
from  G.  A.  Fudickar  ....  to  plaintiff,  constitute  the 
foundation  of  the  plaintiflP's  claim,  right,  and  title  to  the 
aforesaid  water  rights  and  rights  of  way."  It  is  further 
alleged  that  the  defendant  claims  adversely  to  plaintiff 
some  estate  or  interest  in  the  property,  under  a  convey- 
ance from  said  Vivienda  Water  Company,  subsequent 
to  plaintiff's  conveyance  therefrom.  This  latter  allega- 
tion, so  far  as  relates  to  the  canal  and  pipe  line,  is  ad- 
mitted by  the  answer. 

Appellant  first  contends  that  the  plaintiff  has  at- 
tempted to  set  forth  a  deraignment  of  the  title,  which 
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must  be  considered  as  controlling  the  general  allegation 
of  her  ownership;  and  that  this  deraignment  is  insuffi- 
cient, because,  (a)  no  title  is  alleged  in  the  Vivienda 
Water  Company;  (6)  the  alleged  right  is  mere  per- 
sonal property,  which  cannot  be  the  subject  of  an  action 
to  quiet  title;  and  (c)  the  alleged  rights  granted  by  the 
Vivienda  Water  Company  in  the  canal  and  pipe  line 
constitute  merely  a  servitude  in  gross,  and  were  not 
transferable  to  plaintiff. 

(a)  As  both  the  complaint  and  the  answer  show  that 
plaintiff  and  defendant  claim  under  a  common  grantor, 
it  was  not  necessary  to  allege  the  title  of  that  conunon 
grantor. 

;  We  do  not,  however,  consider  the  complaint  as  set- 
ting forth  a  deraignment  of  title.  The  reference  to  the 
instruments  annexed  to  the  complaint  appears  rather 
to  be  for  purposes  of  description,  and  as  more  clearly 
defining  the  nature  of  the  rights  claimed.  The  allega- 
tion of  the  ultimate  fact  of  ownership  must,  therefore, 
be  deemed  to  control,  unless  inconsistent  with  the  facts 
specially  alleged. 

"^^  (6)  The  answer  disclaimed  any  interest  in  the  water 
right,  and  we  therefore  could  not  reverse  the  judgment 
on  account  of  any  defect  in  the  complaint  in  that  par- 
ticular. 

But,  as  we  construe  the  complaint,  the  water  right 
claimed  is  real  property.  For  the  purpose  of  ascertain- 
ing its  nature,  the  terms  of  the  instrument  annexed  to 
the  complaint  may  be  examined.  (Lambert  v.  HaskeU, 
80  Cal.  611.)  From  them  it  is  seen  to  consist  of  a  con- 
tinuous flow  of  water  on  certain  land,  and  from  thence 
through  a  canal  and  pipe  line.  Such  a  right  is,  or  at 
least  may  be,  real  property.  So  long  as  the  water  flows 
in  its  natural  channel  it  is  undoubtedly  real  property; 
and  while  flowing  by  right  through  a  canal  or  pipe, 
which  is  real  property  and  owned  by  the  owner  of  the 
water,  it  is  appurtenant  to  the  canal  or  pipe,  and,  there- 
fore, real  property.  (Civ.  Code,  sees.  658,  662.)  The 
canal  and  pipe  in  this  case  were  real  property,  and  ap- 
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pellant  concedes  that  they  were  such.  If,  therefore, 
plaintiff  has  any  estate  in  the  canal  and  pipe  line,  the 
water  right  is  entirely  real  property.  There  is  nothing 
in  the  cases  of  Parks  Canal  etc.  Co.  V.  Hoyt,  57  Cal.  44, 
and  Bloom  v.  West,  3  Col.  App.  212,  cited  by  appellant, 
which  conflicts  with  this  doctrine,  and  the  latter  case 
clearly  recognizes  its  correctness. 

(c)  Appellant  contends  that  neither  the  instruments 
of  conveyance  nor  the  allegations  of  the  complaint  con- 
tain anj^hing  to  show  that  the  rights  claimed  were  ap- 
purtenant to  any  land  of  the  plaintiff;  that  the  complaint 
claims  only  a  "right  of  way*'  in  the  canal  and  pipe  line; 
and  that  such  a  right  is  one  of  the  servitudes  in  gross 
mentioned  in  section  802  of  the  Civil  Code,  and  is  not 
transferable. 

It  is  true  that,  at  common  law,  servitudes  merely  in 
gross  were  not  assignable,  though  this  doctrine  was  so 
far  looked  on  with  disfavor  that  many  nice  distinctions 
were  invented  to  limit  it.  But  the  Civil  Code  of  this  state 
has  swept  away  both  the  rule  and  the  distinctions.  By 
sections  654  and  802  this  class  of  servitudes  is  declared 
to  be  property;  and  by  section  1044  every  species  of 
property,  except  a  mere  possibility  not  coupled  with  any 
interest,  may  be  transferred.  (Rice  V.  Whitmore,  74  Cal. 
619;  5  Am.  St.  Rep.  479.)  It  is  true  that  in  Painter  v. 
Pasadena  Land  etc.  Co.,  91  Cal.  74,  84,  it  was  said  that 
the  servitudes  named  in  section  802  are  not  assignable. 
That  remark  was,  however,  merely  dictum;  and  that 
question  was  not  argued  in  that  case,  nor  .the  attention 
of  the  court  directed  to  section  1044.  In  Bloom  V.  West, 
supra,  cited  by  appellant,  such  rights  were  expressly 
held  to  be  assignable. 

But  what  the  complaint  claims  is  not  a  mere  "right 
of  way.*'  It  ia  so  denominated  by  the  pleader;  but  the 
language  of  the  conveyances,  which  are  part  of  the  com- 
plaint and  which  control  as  to  description,  shows  that  it 
is  a  definite  interest  or  estate  in  the  canal  and  pipe  line. 
By  those  conveyances  an  undivided  interest,  equal  to 
the  grantee's  proportionate  share  of  the  water,  was  con- 
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veyed.  That  interest  is  a  corporeal  estate,  and  not  an 
easement  or  servitude  at  all,  and  to  that  estate  the  water 
right  is  appurtenant.  The  complaint  alleges  that  a  cer- 
tain undivided  portion  of  this  interest  has  been  conveyed 
to  plaintiff,  and  she  is,  therefore,  entitled  to  sue  with 
respect  to  that  interest 

2.  The  findings  are  sufficient  to  support  the  judgment. 
Most  of  the  objections  urged  to  them  by  appellants  are 
covered  by  what  we  have  said  respecting  the  pleadings* 
Appellant  also  contends  that  the  deed  (Exhibit  A)  from 
the  Vivienda  Water  Company  to  Fudickar  &  Howes  is 
Toid  on  its  face,  as  against  public  policy,  because  exe- 
cuted by  Fudickar,  as  president  of  tHe  corporation,  to 
himself  as  grantee.  But  this  deed  purports  to  have  been 
made  under  authority  of  a  resolution  of  the  board  of 
directors,  directing  its  execution  by  the  president  and 
secretary,  and  recites  that  a  full  board  was  present  at 
that  meeting.  On  the  face  of  the  deed,  therefore,  the 
president  acted  not  as  a  trustee,  but  as  the  mere  instru- 
ment of  the  board  of  directors,  and  the  doctrine  relied 
on  does  not  apply. 

3.  Appellant's  contention  that  the  evidence  does  not 
justify  the  findings  embraces  many  particulars;  but,  in 
the  view  which  we  take  of  the  case,  it  is  necessary  to 
consider  only  one  of  them. 

As  we  have  said,  the  only  issue  in  the  case  is  as  to 
plaintiff's  ownership  of  an  interest  in  the  canal  and  pipe 
line,  and,  under  the  pleadings,  that  interest  must  be 
regarded  as  real  property.  If  it  be  not  real  property 
this  action  cannot  be  maintained,  for  no  action  will  lie 
in  this  state  merely  to  quiet  the  title  to  personal  property. 

Plaintiff  seeks  to  deraign  her  title  to  this  real  prop- 
erty through  the  Vivienda  Water  Company,  a  cor- 
poration, the  title  of  which  corporation  is  now  held  by 
defendant,  unless  it  was  previously  conveyed  to  plain- 
tiff. In  actions  of  this  character  the  plaintiff  must 
establish  a  legal,  as  distinguished  from  a  mere  equitable, 
title.  (Van  Drachenfels  V.  Doolittle,  77  Cal.  295;  Nidever 
V.  Ay  era,  83  Cal.  39 ;  Bryan  V.  Torniey,  84  Cal.  126 ;  Harris 
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gan  v.  Mowry,  84  Cal.  456.)  Being  real  property  the 
interest  sued  for  could  be  conveyed  only  by  deed;  and, 
to  support  the  deed  of  a  corporation  (when,,  as  in  this 
case,  it  does  not  bear  the  corporate  seal)  it  is  incumbent 
on  the  party  relying  on  it  to  show  affirmatively  that  it 
was  executed  by  authority  of  a  resolution  of  the  board 
of  directors,  entered  on  the  records  of  the  corporation, 
or  that  it  was  ratified  by  such  a  resolution.  (Salfield  v. 
Sutter  County  L.  etc.  Co.,  94  Cal.  546.)  In  the  present 
case  the  deeds  relied  on  by  plaintiff  were  neither  author- 
ized nor  ratified  by  any  such  resolution.  The  only  resolu- 
tions of  the  board  of  directors  on  the  subject  were  the 
following. 

[Nov.  7,  1887.]  "Moved  and  seconded  that  the  com- 
pany gives  and  exchanges  with  Messrs.  Howes  and 
Fudickar  forty-two  inches  of  water  from  the  Raynor 
supply  for  the  forty-two  inches  now  owned  by  them 
from  the  Vivienda  well  supply,  and  that  the  forty-two 
inches  so  received  from  Messrs.  Howes  and  Fudickar 
be  sold  by  the  company  and  the  proceeds  thereof  to 
represent  the  proceeds  of  the  forty-two  inches  so  ex- 
changed from  the  Raynor  supply,  and  be  diverted  with 
Mr.  Raynor's  consent  according  to  the  contract  with 
him,  the  said  water  to  be  given  and  taken  in  exchange 
at  the  common  point  of  meeting,  the  northeast  comer 
of  the  Goldkoffer  property.     Motion  carried." 

[May  11,  1888.]  "It  was  moved  and  seconded  that 
the  president  and  secretary  be  authorized  to  carry  out 
the  terms  of  that  certain  resolution  heretofore  made  by 
this  company  for  exchange  with  G.  A.  Fudickar  and 
F.  C.  Howes  of  forty-two  inches  of  water,  and  that  the 
president  and  secretary  be  authorized  to  execute  and 
deliver  and  receive  deeds  in  accordance  with  the  above.'' 

[March  12,  1889.]  '^Resolved,  that  the  forty-two  inch- 
es of  water  deeded  to  Fudickar  and  Howes  be  carried 
free  of  charge  by  this  company  to  the  lands  of  Fudickar 
and  Howes,  in  section  32,  township  1  south,  range  4 
west,  S.  B.  M.,  on  the  East  Riverside  mesa.  Motion 
seconded  by  Mr.  Howes  and  carried." 
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We  do  not  discover  ansrthinsr  in  the  transcript  to  show 
that  the  second  of  the  above-quoted  resolutions  was  ever 
adopted  by  the  board.  But,  however  this  may  be,  it  is 
evident  that  none  of  these  resolutions  purport  to  grant 
any  authority  to  convey  any  interest  in  the  canal  or 
pipe  line  of  the  corporation.  At  the  most  they  author- 
ize only  a  conveyance  of  the  water  right  (not  in  dispute 
in  this  action)  and  an  agreement  on  the  part  of  the  cor- 
poration to  deliver  that  water  at  a  certain  point  or 
points.  The  deeds  executed  by  the  president  and  sec^ 
retary,  so  far  as  th^  purport  to  convey  any  interest  in 
the  canal  and  pipe  line,  were,  therefore,  unauthorized 
and  void.  They  were  not,  as  respondent  contends, 
merely  voidable.  They  were  not  the  acts  of  the  corpo- 
ration at  all,  and  the  parol  acts  of  ratification  and  acqui- 
escence relied  on  by  plaintiff  did  not  validate  them 
(Civ.  Code,  sec.  2310),  and,  therefore,  cannot  aid  the 
plaintiff  in  this  action. 

These  considerations  dispose  of  plaintiff's  right  to  re- 
cover under  the  pleadings  as  now  framed,  and  necessitate 
a  reversal.  But  the  evidence  tends  strongly  to  suggest 
that,  though  the  legal  title  is  in  defendant,  plaintiff  is 
equitably  entitled  to  a  conveyance  from  defendant,  as  a 
purchaser  from  the  Vivienda  Water  Company  with  notice 
of  plaintiff's  equities.  As  the  case  appears  to  have  been 
tried  on  both  sides  upon  a  wrong  theory,  the  evidence 
is  not  clear  on  this  point,  and  it  would  not  be  proper  to 
express,  at  this  time,  any  opinion  as  to  its  sufficiency 
for  that  purpose.  But,  as  it  appears  that  under  plead- 
ings properly  framed  for  that  purpose  plaintiff  might  be 
entitled  to  a  specific  performance  of  the  contract  between 
the  corporation  and  Fudickar  and  Howes,  or  some  other 
equitable  remedy,  we  think  the  ends  of  justice  will  be 
best  subserved  by  permitting  the  plaintiff  to  amend  so 
as  to  avail  herself  of  her  equities,  if  any.  In  this  view 
it  is  probable  that  many  of  the  questions  discussed  on 
tiiis  appeal  wiU  not  arise  upon  a  new  trial,  and  we  will, 
tiierefore^  briefly  state  our  conclusions  on  such  points 
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only  as  appear  to  be  ^ecessary  for  the  guidance  of  the 
court  below. 

A  contract  between  a  corporation  and  one  of  its  di- 
rectors by  which  such  director  obtains  property  of  the 
corporation,  or  some  other  advantage  to  himself,  is  not 
absolutely  void,  but  is  voidable  only  at  the  instance  of 
the  corporation  or  of  its  stockholders.  The  corporation, 
as  well  as  its  stockholders,  may  moreover  be  estopped 
from  questioning  its  validity,  either  by  express  ratifica- 
tion or  by  their  laches  or  acquiescence.  On  these 
^points  the  burden  of  proof  is  upon  the  director  claim- 
ing the  benefit  of  the  contract. 

The  right  to  avoid  such  a  contract  must  be  exercised 
by  the  corporation  itself  (or  a  stockholder  acting  for  it), 
and  cannot  be  transferred  to  another.  (/Sanborn  v.  Doe, 
92  Cal.  153;  27  Am.  St.  Rep.  101.)  If,  however,  in  a 
purely  equitable  action,  the  rights  of  the  plaintiff  de- 
pend entirely  upon  such  a  contract,  the  plaintiff  must 
show  the  existence  of  the  facts  upon  which  the  validity 
of  the  contract  depends,  even  though  the  defendant  is 
not  the  corporation,  but  merely  its  assignee;  because  a 
plaintiff  must  come  into  a  court  of  equity  with  clean 
hands.  But,  if  the  defendant  claims  only  under  a  quit- 
claim deed  from  the  corporation,  and  does  not  other- 
wise connect  himself  with  the  rights  of  the  stockholders, 
this  rule  will  not  apply,  unless  the  case  of  the  plaintiff 
discloses  actual,  as  distinguished  from  constructive, 
fraud.  The  defendant  in  such  a  case,  not  having  been 
injured  by  the  transaction,  cannot  be  heard  to  complain 
of  it. 

The  deed  to  plaintiff  from  Fudickar  is  not  void  for 
uncertainty.  It  contains  a  description  which  might,  by 
appropriate  evidence  of  the  facts  therein  referred  to,  be 
shown  to  apply  to  the  property  here  in  controversy. 
Nothing  more  is  required  of  any  deed. 

The  other  points  made  cannot  be  properly  decided 
upon  the  present  record,  and  no  reference  to  them  is 
necessary. 

The  judgment  and  order  denying  a  new  trial  are  re- 
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versed,  and  the  cause  remanded  to  the  court  below, 
with  directions  to  permit  the  parties  to  amend  their 
pleadings  as  they  may  be  advised,  and  for  such  further 
proceedings  as  shall  not  be  inconsistent  with  this 
opinion. 

Harrison,  J.,  and  Garoutte,  J.,  concurred 

Hearing  in  Bank  denied* 


[No.   18415.    Department  Two.— September    5,   1895.] 

MOSES  ADLER  ET  AL.,  Respondents,  v.  R.  C.  SAR- 
GENT, Appellant,  and  BANK  OF  LODI,  Re- 
spondent. 

Mortgage— Transfer  of  Note  —  Nondelivery  of  Mortgage— Subse- 
quent Assign  MENT.-^Thc  transfer  of  a  note  secured  by  mort- 
gage carries  with  it  the  mortgage  security,  without  delivery  of 
the  mortgage;  and  another  person  obtaining  possession,  under  a 
subsequent  Assignment  from  the  mortgagee,  of  the  mere  instru- 
ment of  mortgage,  which  purports  on  its  £aice  to  be  security  for 
the  note,  is  bound  to  know  that  if  the  note  had  been  assigned, 
the  mortgage  is  of  no  legal  value. 

Id. — Recordation — ^Assignment  of  Mortgage — ^Forged  Note — Prior- 
ity OF  Unrecorded  Transfer. — ^An  assignment  of  a  mortgage  i» 
not  a  grant  of  an  estate  in  real  property,  and  does  not  require 
to  be  recorded  as  such;  and  the  provision  for  the  recordation 
of  an  assignment  of  a  mortgage  in  section  2934  of  the  Civil  Code 
only  makes  such  record  operate  as  notice  to  all  persons  subse- 
quently deriving  title  to  the  mortgage  from  the  assignor;  and 
the  record  of  a  subsequent  assignment  of  the  mortgage  to  one 
to  whom  the  mortgagee  had  delivered  the  mortgage  instrument, 
together  with  a  forged  copy  of  the  note,  does  not  take  prece- 
dence of  a  prior  unrecorded  assignment  of  the  mortgage  to  one 
to  whom  the  genuine  note  was  transferred. 

Id. — Mortgage  Incident  to  Debt— Right  of  Foreclosure— Posses- 
sion OF  Mortgage. — ^A  mortgage  is  a  mere  incident  to  the  debt 
which  it  secures,  and  follows  the  transfer  of  a  note  with  the 
full  effect  of  a  regular  assignment;  and  the  one  having  the  right 
to  the  note  has  the  right  to  foreclose  the  mortgage,  although  the 
mortgage  be  in  the  possession   of  another. 

Id. — Acceptance  of  Second  Assignment — Waiver — Right  of  Pur- 
chaser OF  Mortgage. — ^A  bank  holding  a  note  secured  by  mort- 
gage, and  an  unrecorded  assignment  of  the  mortgage,  as  security 
for  a  debt  of  the  mortgagee,  the  latter  retaining  possession  of 
the  mortgage,  does  not  waive  its  right  to  the  mortgage  securing 
the  note  by  taking  a  new  note  for  its  indebtedness,  indorsed  by 
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another  person  for  further  security,  and  a  second  assignment  of 
the  mortgage  by  way  of  further  assurance,  in  connection  with  an 
assignment  of  an  -additional  note  and  mortgage  forged  by  the 
mortgagee ;  and  a  subsequent  purchaser  of  the  mortgage  from  the 
mortgagee,  who  received  the  instrument  of  mortgage  and  a 
forged  copy  of  the  note  from  the  mortgagee,  and  recorded  his 
assignment  prior  to  the  second  assignment  to  the  bank,  acquires 
no  rights  by  such  action  of  the  bank. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Yolo  County,  and  from  an  order  denying  a  new  trial. 
W.  H.  Grant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Woods  &  Levinsky,  for  Appellant. 

Moseley,  possessing  the  mortgage  and  a  note,  which 
was  a  true  copy  of  the  note  set  forth  in  the  mortgage, 
and  selling  the  same  to  Sargent,  was  the  presumptive 
owner  and  holder  of  the  note  and  mortgage,  and  war- 
ranted their  validity.  (Civ.  Code,  sec  1774.)  The 
bank,  in  faUing  to  record  the  assignment  of  the  mort- 
gage and  allowing  Moseley  to  retain  the  mortgage,  was 
guilty  of  negligence,  and  the  bank  should  suffer  the 
loss  rather  than  Sargent.  (Civ.  Code,  sec.  3643;  Schtdtz 
V.  McLean,  93  Cal.  329;  Graff  v.  Middleton,  43  Cal.  341; 
Harris  V.  HiUegass,  66  Cal.  79.)  There  was  no  delivery 
of  the  mortgage,  and  the  transfer  to  the  bank  was  fraud- 
ulent as  against  subsequent  purchasers.  •  (Civ.  Code, 
sec.  3440.)  It  requires  a  deed  to  make  a  legal  assign- 
ment. (Young  v.  Miller,  6  Gray,  152.)  An  assignment 
of  mortgage  may  be  recorded.  (  Civ.  Code,  sees.  858, 
1158,  2934.)  The  first  record  of  a  lien  has  priority 
over  a  prior  unrecorded  lien.  (Civ.  Code,  sec.  1107; 
Hoag  V.  Howard,  55  Cal.  564;  Dingley  V.  Bank  of  Ven- 
tura,  67  Cal.  467;  Mesick'w.  Sunderland,  6  Cal.  297;  Bird 
V.  Dennison,  7  Cal.  297.)  The  indorsement  of  a  note  car- 
ries with  it  the  security  only  as  between  the  parties  to 
the  transaction,  but  is  void  as  against  third  persons. 
{Downing  v.  Le  Du,  82  Cal.  471.)  The  agreement  to 
purchase  the  McBride  note  as  security  did  not  create  a 
lien  in  favor  of  the  bank.     {Hitchcock  v.  Hassett,  71  Cal. 
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331.)  The  assignee  of  a  mortgage  who  first  records  the 
assignment  gains  the  better  title  against  any  unrecorded 
instrument  if  he  paid  full  value  for  it  at  the  time  of 
taking  it.  (1  Jones  on  Mortgages,  2d  ed.,  476;  Purdy  V. 
Huntington,  42  N.  Y.  334;  1  Am.  Rep.  532;  Greene  V. 
Wamick,  64  N.  Y.  220;  Viele  V.  Judson,  82  N.  Y.  32; 
Bacon  v.  Schoonhoven,  87  N.  Y.  446 ;  State  Bank  V.  An- 
derson, 14  Iowa,  544;  83  Am.  Dec.  390;  McClure  V.  Bur- 
ns, 16  Iowa,  591 ;  Daws  v.  Craig,  62  Iowa,  515 ;  Parmenter 
V.  Oakley,  69  Iowa,  388 ;  Connecticut  etc.  Ins.  Co.  V.  Tal- 
bot, 113  Ind.  373,  377;  3  Am.  St.  Rep.  655;  Swartzy. 
Leist,  13  Ohio  St.  419;  Boone  on  Mortgages,  sec.  92;  1 
Jones  on  Mortgages,  sec.  472;  Reeves  V.  Hayes,  95  Ind. 
521;  Gregory  v.  Savage,  32  Conn.  260;  McCormick  V. 
Bauer,  122  111.  573;  MtUer  V.  Hicken,  92  Cal.  232.)  The 
bank  is  estopped  by  its  silence.  (Ayres  V.  Palmer,  57 
Cal.  309.)  The  acceptance  of  the  new  note  and  new 
assignment  was  a  novation  by  the  bank,  and  extin- 
guished the  old  obligation,  and  waived  all  prior  assign- 
ments. (Civ.  Code,  sees.  1473,  1530;  MerriU  V.  First 
Nat.  Bank,  94  Cal.  59.)  If  the  note  of  Sargent  was  forged, 
nevertheless  the  assignment  of  the  mortgage,  together 
with  the  note  therein  described,  conveyed  the  whole 
right  to  the  note  and  to  its  security,  and  he  is  entitled 
thereto  as  against  the  bank.  (Kemohan  V.  Durham,  48 
Ohio  St.  1.)  Sargent  has  a  perfect  equity,  and  is  to  be 
regarded  in  equity  as  the  owner.  (Davis  v.  Baugh,  59 
Cal.  568;  Walkerly  V.  Bacon,  85  Cal.  137.) 

Frank  H.  Smith,  and  W.  C.  Green,  for  Respondents. 

The  indorsement  and  delivery  of  the  note  carried 
with  it  the  mortgage,  and  the  right  to  foreclose  it.  (Civ. 
Code,  sec.  2936;  Ord  V.  McKee,  5  Cal.  515;  Storch  V.  Mc- 
Cain, 85  Cal.  304 ;  Preston  V.  Morris  Case  &  Co.,  42  Iowa, 
549.)  The  delivery  to  Sargent  of  the  genuine  mortgage 
was  ineffectual  to  transfer  the  genuine  note,  and  with- 
out the  genuine  note  the  mortgage  is  of  no  value  and 
has  no  assignable  quality.  (Polhemvs  V.  Trainer,  80  Cal. 
686;  Brovm  V.  Witts,  57  Cal.  304;  Kellogg  V.  Smith,  26 
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N.  Y.  18.)  A  note  secured  by  mortgage  has  all  the 
characteristics  and  privileges  of  commercial  paper. 
{Kellogg  v.  Smith,  supra;  Clasey  V.  Sigg,  51  Iowa,  371; 
Lewis  V.  Kirk,  28  Kan.  501;  42  Am.  Rep.  173;  Brigga  V. 
Rice,  130  Mass.  60;  Miller  v.  Lamed,  103  111.  675;  Logan 
V.  Smith,  62  Mo.  455;McCracken  v.  Germain  Fire  Ins.  Co., 
43  Md.  471;  Walker  v.  Kee,  14  S.  C.  142.)  A  mortgage 
is  not  negotiable  paper,  and,  when  separated  from  the 
debt  it  was  given  to  secure,  has  no  commercial  existence 
or  value.  {Logan  v.  Smith,  62  Mo.  459.)  The  holder 
of  the  genuine  note  may  subject  the  land  to  the  lien  of 
the  mortgage.  {Salem  Bank  v.  Gloucester  Bank,  17  Mass. 
1 ;  9  Am.  Dec  111 ;  Tahor  v.  Fay,  56  Iowa,  640;  Citizens' 
State  Bank  v.  Adams,  91  Ind.  280;  Colson  V.  Amot,  67 
N.  Y.  258;  15  Am.  Rep.  496;  Woodruff  v.  Munroe,  88 
Md.  146;  BucUey  V.  Second  Nat.  Bank,  35  N.  J.  L.  400; 
10  Am.  St.  Rep.  249;  Palm  V.  Watt,  7  Hun,  317;  Ran- 
dolph on  Conunercial  Paper,  sec.  1777,  and  notes.)  The 
bank,  having  no  actual  notice  of  Sargent's  claim,  is  en- 
titled to  recover  the  full  amount  of  its  indebtedness. 
{Citizens'  State  Bank  v.  Adams,  supra;  Clasey  v.  Sigg, 
supra;  Colebrooke  on  Ck>llateral  Securities,  sec.  90;  Miller 
V.  Hieken,  92  Cal.  233.) 

McFabland,  J.— The  plaintiff  Adler,  being  the  owner 
of  certain  premises  upon  which  there  was  a  mortgage 
executed  by  a  former  owner,  and  being  desirous  of  pay- 
ing the  amount  of  the  mortgage,  discovered  that  there 
were  hostile  claimants  of  the  ownership  of  said  mort- 
gage. Thereupon  he  brought  this  action  to  have  it  de- 
termined to  whom  the  amount  of  money  due  upon  the 
mortgage  should  be  paid,  and  deposited  said  money  in 
court.  He  made  Sidney  Newell,  R.  C.  Sargent,  Francis 
Cogswell,  and  the  Bank  of  Lodi  defendants.  The  action 
was  dismissed  as  to  Newdl;  and  Cogswdl  having  filed  a 
disclaims,  the  contest  was  between  the  defendants  Sar- 
gent and  the  Bank  of  Lodi.  The  court  found  in  favor 
of  the  Bank  of  Lodi,  and  judgment  was  rendered  that 
the  money  be  paid  to  said  bank.    Sargent  appeals  from 
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the  judgment,  and  from  an  order  denying  his  motion 
for  a  new  trial. 

The  mortgage  in  question  was  executed  on  October  4, 
1890,  by  A.  H.  McBride  to  J.  F.  Moseley,  to  secure  a 
promissory  note  of  that  date  made  by  McBride  to  Mose- 
ley, or  order,  for  seven  thousand  dollars,  payable  "one 
year  with  privilege  of  two  years  after  date."  On  the  note 
was  written,  "Secured  by  mortgage."  The  other  facts 
found  by  the  court,  and  necessary  to  be  noticed,  are 
(briefly)  these:  In  December,  1890,  the  said  Moseley 
indorsed  said  note  in  blank,  and  delivered  it  to  Guy  W. 
Currier,  cashier  of  said  Bank  of  Lodi,  "for  the  use  and 
benefit  of  said  bank  and  not  otherwise,"  and  also  a  writ- 
ten assignment  of  said  mortgage;  but  he  did  not  deliver 
the  said  mortgage  to  the  bank  until  after  the  commence- 
ment of  this  action.  The  note  and  assignment  remained 
in  the  possession  of  the  bank  continuously  from  that 
time  until  the  commencement  of  this  action  as  collateral 
security  for  moneys  loaned  by  said  bank  to  said  Moseley. 
During  all  of  that  time  Moseley  was  largely  indebted  to 
the  bank;  and  at  the  commencement  of  the  action  he 
was  thus  indebted  in  an  amount  greater  than  the  amount 
due  on  said  mortgage.  But  the  said  assignment  was  not 
recorded.  In  April,  1891,  Moseley  made  a  copy  of  the 
note,  and  forged  the  name  of  McBride  thereto,  and  in- 
dorsed and  transferred  the  same  with  an  assignment  of 
the  mortgage  and  the  genuine  mortgage  itself  to  said 
defendant  Newell.  Afterward,  on  August  17,  1891,  he 
made  a  second  copy  of  said  note,  and  forged  the  name 
of  McBride  thereto,  and  having  by  some  means  obtained 
possession  of  the  mortgage  from  Newell,  he  indorsed 
the  second  copy  and  delivered  it,  together  with  the  mort- 
gage and  also  a  written  assignment  of  the  mortgage,  to 
the  defendant  Sargent,  who  paid  Moseley  therefor  the 
full  amount  due  upon  the  note.  The  assignment  of 
the  mortgage  had  in  it  this  language:  "Together  with 
the  note  therein  described,  and  the  money  due  and  to 
grow  due  thereon,  with  interest."  This  assignment  was 
recorded  in  the  recorder's  office  of  the  county  where  the 
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premises  are  situated  on  August  19,  1891.  Sargent  had 
no  knowledge  that  the  note  had  been  transferred  or  the 
mortgage  assigned  to  any  other  person;  and  supposed 
that  the  copy  which  he  received  was  the  genuine  note 
referred  to  in  the  mortgage.  He  also  made  due  inquiries, 
and  found  that  the  mortgage  stood  in  Moseley's  name  on 
the  records.  In  December,  1891,  Moseley,  being  in- 
debted to  the  bank  in  the  sum  of  eleven  thousand  six 
hundred  and  thirty-seven  dollars  and  thirty-one  cents, 
gave  his  note  for  that  amount  indorsed  by  Francis  Cogs- 
well; and  the  said  McBride  note  not  being  considered 
sufficient  security,  Moseley  was  requested  to  furnish 
more  collateral,  which  he  promised  to  do;  and  on  the 
following  day  he  sent  to  Cogswell  an  assignment  of  a 
forged  note  and  mortgage  of  one  Clark  for  twenty-three 
thousand  one  hundred  and  sixty-eight  dollars.  In  this 
assignment  he  also  included  an  assignment  of  the  Mc- 
Bride note  and  mortgage  which  the  bank  already  held; 
but  this  was  not  done  at  the  bank's  request,  as  the  bank 
deemed  its  title  perfect.  This  last  assignment  was,  how- 
ever, afterward  recorded  on  June  30,  1892.  Cogswell 
was  cashier  of  the  bank,  and  took  said  note  and  assign- 
ment for  the  bank,  and  never  had  any  interest  in  the 
same. 

Appellant  contends  that  some  of  the  findings  of  fact 
are  not  sustained  by  the  evidence;  but  this  contention 
cannot  be  sustained.  There  was  a  fair  amount  of  evi- 
dence tending  to  prove  each  fact  found. 

The  transcript  shows  over  forty  exceptions  to  rulings 
of  the  court  in  relation  to  the  admissibility  of  evidence; 
but,  as  these  exceptions  are  not  much  pressed  in  the 
briefs,  we  will  pass  this  part  of  the  case  with  the  remark 
that  none  of  said  rulings  about  the  correctness  of  which 
there  can  be  any  doubt  are  of  importance  enough  to 
work  a  reversal  of  the  case. 

The  real  question  in  the  case,  and  one  that  is  elabo- 
rately and  ably  argued,  is  whether,  under  the  facts 
found,  the  court  correctly  awarded  the  mortgage  money 
to  the  bank. 
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It  is  contended  that  the  title  of  the  bank  is  invalid, 
because  there  was  no  delivery  to  it  of  the  mortgage- 
that  is,  the  paper  on  which  the  contract  of  mortgage 
was  written.  But  the  bank  had  the  note  to  secure 
which  the  mortgage  was  executed,  and  ''the  assignment 
of  a  debt  secured  by  mortgage  carries  with  it  the  secu- 
rity." (Civ.  Code,  sec.  2936.)  Appellant  contends 
that  such  assignment  is  good  only  ''as  between  the 
parties,"  and  void  as  to  certain  third  persons — subse- 
quent purchasers  in  good  faith,  etc.  But  transactions 
good  between  the  parties  thereto  are  good  as  against  all 
others,  unless  there  be  some  law  to  the  contrary.  Now, 
the  general  law  which  governs  the  point  in  question  is, 
that  the  assignment  of  the  debt  carries  the  mortgage; 
and,  unless  there  be  some  other  law  to  the  contrary,  one 
in  possession  of  a  mere  instrument  of  mortgage,  which 
purports  on  its  face  to  be  security  for  a  certain  note, 
is  bound  to  know  that  if  the  note  had  been  assigned 
to  another  the  mortgage  is  of  no  legal  value  to  him. 

The  only  other  law  that  can  be  plausibly  invoked  is 
to  be  found  in  the  recordation  laws.  These  are  purely 
statutory;  and  whoever  founds  a  right  upon  them  must 
point  out  the  statutory  language  which  gives  him  such 
right.  Some  of  the  argument  of  counsel  for  appellant 
would  be  very  forcible  if  addressed  to  the  question.  What 
ought  the  law  about  the  recordation  of  assignments  of 
mortgages  to  be?  It  might  be  well,  perhaps,  if  record- 
ing of,  or  the  failure  to  record,  had  the  same  effect  upon 
such  assignments  as  upon  grants,  mortgages,  etc.,  but 
such  is  not  the  provision  of  the  code.  The  contention 
of  appellant  is,  that  the  (so-called)  assignment  to  him 
on  August  17,  1891,  and  recorded  two  days  afterward, 
is  paramount  to  the  prior  indorsement  and  transfer  of 
the  note  and  assignment  of  the  mortgage  to  respondent, 
because  the  latter  was  not  recorded.  But,  in  the  first 
place,  there  was  no  valid  assignment  to  appellant,  be^ 
cause  the  note  to  which  the  mortgage  was  an  incident 
had  already  been  assigned  to,  and  was  in  the  possession 
of,  the  respondent,  who  had  also  a  written  assignment 
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of  the  mortgage,  if  that  were  necessary  to  give  any  fur- 
ther validity  to  the  transaction.  And,  in  the  second 
place,  section  1107  of  the  Civil  Code,  relied  on  by  ap- 
pellant, applies  only  to  grants  of  real  estate.  The  lan- 
guage is:  "Every  grant  of  an  estate  in  real  property" 
is  conclusive,  etc.,  except  as  against  one  who,  in  good 
faith,  acquires  a  title  or  lien  "by  an  instrument  that 
is  first  duly  recorded."  But  an  assignment  of  a  mort- 
gage is  not  a  "grant  of  an  estate  in  real  property."  A 
mortgage  itself  is  not  such  a  grant,  although  it  is  spe- 
cially provided  that  mortgages  of  real  property  may  be 
"recorded  in  like  manner  and  with  like  effect  as  grants 
thereof."  (Civ.  Code,  sec.  2952.)  The  provision  about 
the  recordation  of  an  assignment  of  a  mortgage  is  in 
section  2934;  and  the  provision  is  that  "such  record 
operates  as  notice  to  all  persons  subsequently  deriv- 
ing title  to  the  mortgage  from  the  assignor."  There  is 
no  provision  as  to  prior  assignees,  or  that  the  recorda- 
tion should  have  "like  effect"  as  recordations  of  grants. 
Probably  the  legislature  did  not  intend  to  hamper  too 
greatly  the  transfer  and  exchange  of  debts  and  obliga- 
tions secured  by  mortgages,  which  are  usually  in  the 
shape  of  negotiable  paper;  but,  whatever  the  reason,  we 
must  observe  the  language  of  the  code. 

We  see  nothing  in  the  point  that  respondent  waived 
all  prior  rights  by  receiving  the  note  and  assignment 
made  by  Moseley  on  December  30,  1891.  The  second 
assignment  of  the  McBride  mortgage  was,  without  the 
request  or  desire  of  respondent,  included  by  Moseley  in 
an  assignment  which  he  sent  of  the  forged  Clark  note 
and  mortgage.  If  this  was  of  any  consequence,  it  was, 
in  law,  nothing  more  than  a  further  assurance,  and  its 
acceptance  by  respondent  was  in  no  sense  a  waiver  of 
its  existing  title.  Neither  is  it  of  any  importance  that 
appellant  got  possession  of  the  mortgage;  for,  being  a 
mere  incident  to  the  debt,  it  belongs  to  the  holder  of 
the  note,  and  could  be  foreclosed  only  by  the  latter.  In 
Ord  V.  McKee,  5  Cal.  515,  the  note  had  been  made  to 
Ord,  and  the  mortgage  to  secure  it  had  been  made  to 
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McKee,  and  the  court  said:  "Nor  can  his  right  of  ac- 
tion be  defeated  on  the  ground  that  the  mortgage  to 
secure  the  payment  of  the  note  was  made  to  McKee,  and 
not  to  himself.  A  mortgage  is  a  mere  incident  to  the 
debt  which  it  secures,  and  follows  the  transfer  of  a  note 
with  the  full  effect  of  a  regular  assignment.  Ord,  hav- 
ing the  right  to  the  note,  had  undoubtedly  a  right  to 
foreclose  the  mortgage. 

We  see  no  reason  to  disturb  the  judgment.  The  ap- 
pellant, Sargent,  has  no  doubt  suffered  great  loss;  but 
that  is  usually  the  case  where  a  man,  though  careful 
and  prudent,  has  been  deceived  by  a  forgery. 

The  judgment  and  order  appealed  from  are  affirmed. 

Henshaw,  J.,  and  Temple,  J,,  concurred. 
Hearing  in  Bank  denied. 


[No.  19549-    Department  Two.— September  5,  1895.] 

BENJAMIN  BROOKS,  Appellant,  v.  CITY  OP  SAN 
LUIS  OBISPO,  Respondent. 

Street  Improvement — Liabiuty  of  City — Speoal  Fund— Construc- 
tion OF  Statute, — ^Under  the  act  of  March  6,  1889^  providing  for 
the  widening  of  streets  in  municipalities,  the  general  fund  of  the 
city  is  not  liable  for  the  payment  of  the  expense  of  publishing 
the  delinquent  assessment  list,  but,  publication  being  one  of  the 
necessary  expenses  of  improvement,  its  payment  must  be  re- 
stricted  to  the  special   fund  provided  for  in  the  statute. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Luis  Obispo  County.    V.  A.  Gregg,  Judge. 

The  facts  are  stated  in  the  opinion. 

WiUiam  Shipsey,  for  Appellant. 

W.  H.  Spencer,  for  Respondent. 

Vancliep,  C. — ^Action  of  the  nature  of  the  common- 
law  action  of  assumpsit  to  recover  from  the  defendant 
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city  three  hundred  and  sixty-two  dollars  and  twenty- 
five  cents  for  publishing  a  delinquent  assessment  list, 
pursuant  to  section  16  of  the  act  of  the  legislature  of 
March  6,  1889  (Stats.  1889,  p.  70),  entitled  "An  act  to 
provide  for  lajring  out,  opening,  extending,  widening 
....  any  street,  ....  and  to  acquire  land,"  etc.,  for 
those  purposes.  It  appears  from  the  complaint  that  the 
delinquent  assessments,  a  list  of  which  was  published 
by  plaintiff,  were  levied  by  the  defendant  in  a  proceed- 
ing under  said  act  to  widen  Chorro  street,  and  that 
plaintiff,  being  the  proprietor  and  publisher  of  a  news- 
paper, published  said  delinquent  list  in  his  paper  at  the 
instance  and  request  of  the  defendant  and  its  superin- 
tendent of  streets;  that  the  service  was  reasonably  worth 
the  sum  demanded,  but  that  defendant  refused  and 
failed  to  pay  therefor  any  sum  whatever. 

The  court  sustained  a  demurrer  to  plaintiff's  com- 
plaint; and  thereupon,  the  plaintiff  declining  to  amend, 
rendered  judgment  in  favor  of  the  defendant.  The  plain- 
tiff brings  this  appeal  from  the  judgment  on  the  judg- 
ment-roll. 

It  appears  that  the  demurrer  was  sustained  on  the 
ground  that  the  complaint  does  not  state  facts  constitut- 
ing a  cause  of  action ;  because,  although  it  states  that 
there  was  in  the  general  fund  of  the  treasury  of  the  de- 
fendant more  than  sufficient  money  to  pay  the  same, 
there  is  no  allegation  that  there  was  any  money  in  the 
special  fund  applicable  to  the  expenses  of  widening 
Chorro  street. 

Appellant  admits  that  there  was  no  money  in  said 
special  fund  exclusively  devoted  to  the  payment  of  the 
expenses  of  widening  Chorro  street,  but  contends  that 
he  was  not  restricted  to  such  funds  for  the  pasrment  of 
his  demand ;  and  whether  or  not  he  was  so  restricted  is 
the  only  question  presented  by  his  appeal. 

Respondent  contends  that  section  8  of  said  act  pro- 
hibits the  defendant  from  paying  plaintiff's  demand 
from  any  fund  except  the  special  fund  raised  by  assess- 
ment for  the  purpose  of  widening  Chorro  street. 
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Section  p  of  the  act,  after  providing  for  the  appoint- 
ment of  commissioners  to  make  the  assessment,  etc., 
further  provides  that,  "for  their  services,  the  commis- 
sioners shall  receive  such  compensation  as  the  city  coun- 
cil may  determine  from  time  to  time.  ....  Such 
compensation  shall  be  added  and  be  chargeable  as  a  part 
of  the  expenses  of  the  work  or  improvement." 

Section  7  authorizes  the  commissioners  to  employ  such 
assistance,  legal  or  otherwise,  as  they  may  deem  neces- 
sary and  proper;  also  to  rent  an  office  and  provide  such 
maps,  diagrams,  plans,  books,  stationery,  lights,  postage, 
expressage,  and  incur  such  incidental  expenses  as  they 
may  deem  necessary.     Section  8  of  the  act  is  as  follows : 

"All  such  charges  and  expenses  shall  be  deemed  as  ex- 
penses of  said  work  or  improvement,  and  be  a  charge 
only  upon  the  funds  devoted  to  the  particular  work  or 
improvement  as  provided  hereinafter.  All  payments, 
as  well  for  the  land  and  improvements  taken  or  damaged 
as  for  the  charges  and  expenses,  shall  be  paid  by  the 
city  treasurer,  upon  warrants  drawn  upon  said  fund 
from  time  to  time,  signed  by  said  commissioners,  or 
a  majority  of  them.  All  such  warrants  shall  state 
whether  they  are  issued  for  land  or  improvements  taken 
or  damaged,  or  for  charges  and  expenses,  and*  that  the 
demand  is  payable  only  out  of  the  money  in  said  fund, 
and  in  no  event  shall  the  city  be  liable  for  the  failure  to 
collect  any  assessment  made  by  virtue  hereof,  nor  shall 
said  warrant  be  payable  out  of  any  other  fund,  nor  a 
claim  against  the  city." 

Counsel  for  appellant  contends  that  the  decision  of 
the  question  under  consideration  depends  upon  the  con- 
struction to  be  given  to  the  phrase,  "all  such  charges 
and  expenses,"  in  section  8;  and,  as  this  phrase  imme- 
diately follows  section  6  and  7,  it  refers  only  to  the 
charges  and  expenses  mentioned  in  those  sections  which 
may  be  incurred  by  the  commissioners;  and  does  not 
refer  to  the  expense  of  advertising  authorized  to  be  in- 
curred by  the  superintendent  of  streets.  Conceding 
this,  yet  the  subsequent  parts  of  section  8  clearly  pro- 
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hibit  the  drawing  of  a  warrant  for  any  charge  or  ex- 
pense of  the  improvement  on  any  other  than  the  special 
fund  raised  by  assessment;  and  expressly  declare  that 
"in  no  event  shall  the  city  be  liable  for  the  failure  to 
collect  any  assessment"  made  by  virtue  of  the  act;  and 
that  no  warrant  shall  be  a  claim  against  the  city.  The 
decision,  therefore,  is  not  solely  dependent  on  the  con- 
struction of  the  single  phrase  above  mentioned,  but 
upon  the  construction  of  the  whole  section  of  which 
that  phrase  is  only  a  small  part.  Besides,  there  is  no 
question  that  the  expense  of  advertising  the  list  of  delin- 
quent assessments  is  one  of  the  necessary  expenses  of 
the  improvement,  and  I  perceive  no  reason,  and  none 
has  been  suggested,  why  its  payment  should  not  be  re- 
stricted to  the  same  fund  out  of  which  alone  the  ex- 
penses of  legal  services,  rent,  stationery,  and  other 
incidental  expenses  are  to  be  paid. 

I  think  the  court  below  correctly  construed  the  eighth 
section  of  the  act,  and  that  its  judgment  should  be 
affirmed. 

Haynes,  C,  and  Searls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  is  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J, 


[S.  F.^o.  32.    Department  Two. — September  6,  1895.] 

ANNA   A.   HENEY,    Respondent,    v.    CHARLES    F. 
PESOLI  ET  AL.,  Appellants. 

Quieting  Title— -Burden  of  Proof. — In  an  action  to  quiet  title,  the 
burden  rests  upon  the  plaintiff  to  show  title  in  himself,  and  if 
he  fails  to  make  out  a  case  he  is  not  entitled  to  recover. 

Id. — Effect  of  Contract  of  S.^le — Escrow — Evidence. — Where  the 
plaintiff  shows  a  legal  title  in  an  action  to  quiet  title,  an  agree- 
ment by  the  plaintiff  to  convey  the  property  to  a  third  party,  and 
the  execution  and  placing  in  escrow  of  a  deed  to  be  delivered 
to  the  purchaser  upon  payment  of  the  purchase  price,  does  not 
vest  title  in  the  purchaser  before  final  payment,  but  the  legal 
title  remains  in  the  plaintiff,  and  will  support  the  action ;  and  such 
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contract  is  not  admissible  in  evidence  against  the  plaintiff  when 
full  payment  has  not  yet  been  made,  and  the  deed  remains  in 
escrow. 

Husband  and  Wife — Conveyance  to  Wife— Separate  Property — 
Presumption — ^Amendment  of  Code. — Prior  to  the  amendment 
of  section  164  of  the  Civil  Code  made  in  1889,  property  conveyed 
to  the  wife  by  purchase  during  coverture  was  presumptively  com- 
munity property,  though  the  wife  might  show  that  it  was  her 
separate  property;  but  a  deed  taken  by  the  wife  subsequent  to  that 
amendment  is  prima  facie  evidence  that  the  premises  purchased 
are  the  separate  property  of  the  wife. 

Id. — Support  of  Finding — Evidence — Declaration  of  Husband. — 
The  presumption  that  property  conveyed  to  the  wife  since  the 
amendment  of  section  164  of  the  Civil  Code  is  her  separate  prop- 
erty is  strengthened  by  showing  that  the  wife  advanced  part  of 
the  purchase  money  from  her  separate  estate,  and  by  her  own 
testimony,  and  proof  of  the  declarations  of  her  husband  at  the 
time  of  the  purchase  that  she  was  purchasing  it  for  herself  and 
was  going  to  pay  for  it,  and  that  she  could  have  it;  and  such 
testimony  is  sufficient  to  support  a  finding  that  the  property  was 
the   separate  property  of  the  wife 

Id. — ^Joining  of  Husband  in  Note  and  Mortgage. — Where  it  appears 
that  the  property  was  purchased  by  the  wife  as  and  for  her  sep- 
arate property,  with  the  consent  of  the  husband,  and  that  the 
husband  paid  no  part  of  the  purchase  price,  the  mere  fact  that 
the  husband  joined  with  the  wife  in  a  note  and  mortgage  to 
secure  a  part  of  the  purchase  price,  where  he  paid  nothing  on 
account  thereof,  does  not  rebut  the  deduction  that  it  was  the 
separate  property  of  the  wife. 

Id. — Money  Borrowed  upon  Separate  Property. — Money  borrowed 
upon  the  security  of  the  separate  real  estate  of  one  of  the 
spouses  will,  in  the  absence  of  any  showing  to  the  contrary,  be 
treated  as  the  separate  property  of  the  party  owning  the  real 
estate. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  J.  C.  B.  Hebbard, 
Judge. 

The  facts  are  stated  in  the  opinion. 

H.  W.  Bradley,  and  Donzel  Stoney,  for  Appellants. 

The  burden  of  proof  was  upon  plaintiff  to  prove  title 
in  herself  at  the  commencement  of  the  action.  (Win- 
ter V.  McMillan,  87  Cal.  256,  261;  22  Am.  St.  Rep.  243; 
San  Francisco  v.  Ellis,  54  Cal.  72.)  Plaintiff's  title  had 
passed  to  Jordan  under  the  contract  of  sale,  and  she 
could  not  maintain  the  action.  {Cranmer  v.  Porter,  41 
Cal.  466.)  The  fact  that  Jordan  was  in  possession  is 
prima  facie  evidence  of  his  title  in  fee.     {HiU  V.  Draper, 
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10  Barb.  458;  McGovem  v.  Mowry,  91  Cal.  383.)  De- 
fendant had  the  right  to  prove  the  contract  and  to  show 
that  the  terms  of  the  contract  had  been  complied  with, 
and  that  the  title  had  passed.  (Cannon  v.  Handley,  72 
Cal.  133,  140,  141;  McDonald  v.  Huff,  77  Cal.  279;  Haag 
V.  Delorme,  30  Wis.  592.)  The  title  became  community 
property  to  the  extent  of  the  joint  mortgage  of  plaintiff 
and  her  husband.  (Schuyler  v.  Broughton,  70  Cal.  282.) 
The  wife  became  a  tenant  in  common  with  the  husband 
in  proportion  of  the  separate  estate  to  the  whole  pur- 
chase price.  (In  re  Bauer,  79  Cal.  309 ;  Loring  v.  Stvxirt, 
79  Cal.  200,  202.) 

Ash  &  Mathews,  for  Respondent. 

It  was  not  necessary  that  the  plaintiff  should  prove 
that  he  had  not  parted  with  his  title.  (Eltzroth  v.  Ryan, 
89  Cal.  135,  139;  Kidder  v.  Stevens,  60  Cal.  414.)  Pos- 
session by  the  plaintiff  at  the  time  of  the  commence- 
ment of  the  action  is  not  material.  (Pearson  v.  Creed, 
78  Cal.  144,  146;  Leet  v.  Rider,  48  Cal.  623.)  Plaintiff 
need  not  be  the  owner  in  fee,  but  may  maintain  the  ac- 
tion on  any  interest  or  title.  (Stoddart  v.  Burge,  53  Cal. 
394 ;  Rough  v.  Simmons,  65  Cal.  227 ;  Pierce  v.  Fetter,  53 
Cal.  19;  Kittle  V.  Bellegarde,  86  Cal.  556,  564;  McKinnie 
v.  Shaffer,  74  Cal.  614,  616;  McGovem  v.  Mowry,  91  Cal. 
383,  385;  Tripp  v.  Du^ne,  74  Cal.  85.)  Simple  right  to 
possession  is  sufficient  to  maintain  the  action.  (Pennie 
v.  Hildreth,  81  Cal.  127 ;  MUler  v.  Luco,  80  Cal.  257.)  The 
presumption  and  proof  showed  that  the  property  was 
separate  property,  and  it  appeared  that  the  title  re- 
mained in  the  plaintiff,  and  the  contract  with  Jordan 
was  not  material  evidence. 

Searls,  C. — ^This  is  an  action  to  quiet  the  title  of  plain- 
tiff to  a  city  lot  upon  the  easterly  side  of  Gough  street, 
city  and  county  of  San  Francisco.  Plaintiff  had  judg- 
ment quieting  her  title  as  prayed  in  her  complaint,  from 
which  judgment  defendant,  Charles  E.  Pesoli,  appeals. 
The  appeal  was  taken  within  sixty  days  next  after  the 
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rendition  of  judgment,  and  the  record  contains  a  bill  of 
exceptions  setting  out  evidence  introduced  at  the  trial. 

Anna  Heney  was,  at  all  the  times  herein  mentioned,  up 
to  November,  1894,  a  married  woman,  the  wife  of  W.  J, 
Heney,  who  departed  this  life  in  said  month  of  Novem- 
ber, 1894.  Defendant  Pesoli  was  a  creditor  of  W.  J. 
Heney,  and  on  the  third  day  of  November,  1893,  he 
brought  suit  in  the  superior  court,  in  and  for  the  city 
and  county  of  San  Francisco,  against  said  W.  J.  Heney, 
to  recover  the  sum  of  $1,000,  and  interest  thereon,  and 
at  the  same  time  caused  a  writ  of  attachment  against 
the  property  of  said  W,  J.  Heney  to  issue,  which  writ 
was  levied  upon  the  lot  of  land  in  dispute  in  this  action. 

Such  proceedings  were  had  in  the  action  of  Pesoli  ,v. 
W.  /•  Heney  that,  on  the  twenty-third  day  of  May,  1894, 
the  superior  court  aforesaid  duly  rendered  and  entered  a 
judgment  in  said  cause  in  favor  of  said  Charles  E.  Pesoli, 
and  against  said  W.  J.  Heney,  for  $1,090.78,  together  with 
costs,  etc.,  which  judgment  and  the  lien  thereof,  and 
the  lien  of  said  attachment  as  merged  in  the  judgment, 
constitute,  so  far  as  appears,  the  only  claim  or  interest 
of  the  defendant  and  appellant  herein  in  and  to  the 
property  in  dispute. 

The  theory  of  defendant  was  and  is,  that  the  land  in 
question  was  the  community  property  of  W.  J.  Heney 
and  Anna,  his  wife,  and  that  as  such  it  was  subject  to 
the  pajrment  of  the  debts  of  W.  J.  Heney,  the  husband, 
and  to  the  lien  of  defendant's  judgment,  which  is  still 
in  full  force  and  vigor. 

Plaintiff,  on  the  other  hand,  claims  that  the  property 
in  question  was  purchased  by  her  on  the  twenty-eighth 
day  of  May,  1889,  and  the  title  thereto  taken  in  her  own 
name  and  as  her  separate  property  and  estate,  and  paid 
for  with  her  separate  means. 

The  court  found  that  on  the  third  day  of  November, 
1893,  and  for  a  long  time  prior  thereto,  plaintiff  was 
the  owner  of  and  in  possession  of  the  land  and  premises, 
and  that  at  the  time  of  the  commencement  of  the  action 
she  was  the  owner  and  holder  of  the  legal  title  thereto; 
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that  said  land,  premises,  and  the  improvements  thereon, 
were  purchased  and  acquired  by  plaintiff  on  May  28, 
1889,  in  her  own  name  and  as  her  separate  property  and 
estate,  with  her  separate  means;  that  it  was  and  is  her 
separate  property  and  estate,  and  that  her  husband,  W. 
J.  Heney,  never  acquired  or  had  any  interest  or  estate 
therein,  and  that  it  was  not  the  community  property  of 
plaintiff  and  her  husband,  was  not  purchased  or  ac- 
quired with  community  funds,  and  that  her  husband, 
W.  J.  Heney,  never  had  any  community  interest  therein, 
and  that  it  was  not  subject  or  liable  at  any  time  to  at- 
tachment, or  lien,  or  judgment,  or  execution  as  the  prop- 
erty of  W.  J.  Heney,  and  that  the  defendant  has  no  lien 
thereon. 

There  was  testimony  tending  to  show  that  in  May, 
1889,  the  plaintiff,  Anna  J.  Heney,  purchased  the  prop- 
erty from  one  Ljrman  C.  Park,  for  $15,000,  and  paid 
$4,000  in  cash  from  her  separate  funds,  was  to  pay  some 
$3,000  and  interest  at  the  end  of  one  year,  and  assumed 
the  payment  of  a  mortgage  thereon  for  $7,500,  and  re- 
ceived a  deed  from  said  Park  to  her  and  in  her  name, 
under  date  of  May  28,  1889,  which  was  duly  acknowl- 
edged and  recorded  May  28,  1890.  Plaintiff  went  into 
possession  of  the  property  at  the  date  of  her  purchase 
in  1889.  There  was  evidence  tending  to  show  that  on 
the  twenty-eighth  day  of  May,  1890,  plaintiff  and  her 
husband  mortgaged  the  property  to  the  "Vallejo  Com- 
mercial Bank,"  to  secure  the  pajrment  of  their  joint  and 
several  promissory  note  for  $11,000  and  interest.  This 
last  mortgage  covered  some  two  or  three  other  lots  of 
land  in  San  Francisco  owned  by  plaintiff,  and  standing 
in  her  name,  and  which  she  testified  were  her  separate 
property. 

The  existing  mortgage  upon  the  lot  here  in  dispute 
seems  to  have  been  taken  up  when  this  $11,000  mortgage 
was  given.  The  evidence  tended  to  show  that,  at  the  date 
of  the  purchase  of  the  lot  in  dispute,  W.  J.  Heney  de- 
clared it  was  as  and  for  his  wife's  separate  property 
that  the  purchase  was  made,  and  that  her  money  was  to 
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pay  for  it.  It  was  also  shown  that  prior  thereto,  and  at 
the  date  of  such  purchase,  W.  J,  Heney  was  solvent. 

On  the  part  of  defendant  there  was  evidence  tending 
to  show  that  on  or  about  March  18,  1894,  plaintiff  and 
her  husband  entered  into  a  written  agreement  with  one 
William  H.  Jordan  for  the  sale  of  the  premises  in  dis- 
pute to  the  latter  for  $15,800,  to  be  paid  in  installments, 
the  purchaser  to  assume  the  mortgage  to  the  Vallejo 
bank,  which  had  been  reduced  by  plaintiff  to  $10,000. 

A  deed  of  conveyance  was  executed  by  plaintiff  and 
her  husband,  and  deposited  in  escrow,  to  be  delivered 
to  Jordan  when  the  last  payment  of  purchase  money 
was  made.  The  purchase  money  had  not  all  been  paid 
at  the  date  of  the  trial,  and  the  deed  had  not  been  de- 
livered. Jordan  went  into  possession  when  the  agree- 
ment was  executed.  The  written  agreement  was  objected 
to  by  plaintiff  and  ruled  out  as  evidence  by  the  court, 
but  its  contents  were  substantially  proven  by  parol,  with- 
out objection. 

Defendant  introduced  his  judgment-roll  in  his  action 
against  W.  J.  Heney,  showing  his  lien  upon  the  prop- 
erty, provided  said  Heney  had  any  interest  therein 
subject  to  such  lien.  Counsel  for  appellant  make  three 
points  upon  which  they  urge  a  reversal  of  the  judgment, 
viz:  1.  That  plaintiff  failed  to  show  title  in  herself;  2. 
That  plaintiff's  title  had  passed  to  W.  H.  Jordan;  3. 
That  the  property  was  community  property,  having 
been  purchased  with  community  funds,  and  therefore 
W.  J.  Heney  had  a  leviable  interest  in  said  premises. 

The  first  and  second  points  really  involve  the  same 
proposition,  and  may  be  put  in  the  form  of  an  interrog- 
atory thus:  Had  plaintiff  title  to  the  land  at  the  date 
of  suit  brought?  We  do  not  doubt  but  that,  in  an 
action  to  quiet  titla,  the  burden  rests  upon  the  plaintiff 
to  show  title  in  himself,  and  if  he  fails  to  make  out  a 
case  he  is  not  entitled  to  recover.  (Winter  v.  McMillan, 
87  Cal.  256;  22  Am.  St.  Rep.  243 ;  San  Francisco  v.  Ellis, 
54  Cal.  72.)  Possession  was  also  formerly  necessary  to 
enable  a  party  to  maintain  an  action  to  quiet  title,  but, 
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under  section  738  of  the  Code  of  Civil  Procedure,  is  not 
now  required. 

Plaintiff,  according  to  the  evidence,  received  a  deed  to 
the  land  in  her  own  name  from  Park  dated  in  May,  1889, 
but  which  was  probably  not  delivered  until  the  date  of 
her  last  payment  in  May,  1890.  This  (waiving  for  the 
present  the  question  as  to  whom  the  title  inured)  vested 
the  legal  title  to  the  premises  in  her,  and  as  the  agree- 
ment to  convey  to  Jordan,  and  the  execution  and  plac- 
ing in  escrow  of  a  deed  to  him  to  be  delivered  upon  mak- 
ing payment  of  the  purchase  price,  did  not  have  the  ef- 
fect of  vesting  title  in  him  until  payment  was  made 
and  the  deed  delivered,  it  must  be  held  that  at  the  date 
of  suit  brought,  and  at  the  date  of  the  trial,  as  pajonent  in 
full  had  not  yet  been  made,  and  no  delivery  of  the  deed 
had  been  had,  the  title  remained  in  the  plaintiff. 

The  more  important  question  for  consideration  in  the 
case  is  as  to  whether  the  premises,  upon  being  conveyed 
to  plaintiff,  became  and  were  the  community  property 
of  said  plaintiff  and  her  husband,  and  hence  subject  to 
the  lien  of  defendant's  judgment. 

"All  property  of  the  wife  owned  by  her  before  mar- 
riage, and  that  acquired  afterward  by  gift,  bequest,  de- 
vise, or  descent,  with  the  rents,  issues,  and  profits  there- 
of, is  her  separate  property."     (Civ.  Code,  sec.  162.) 

Section  163  contains  a  like  provision  in  regard  to  the 
separate  property  of  the  husband.  Section  164  was 
amended  March  18,  1889,  which  amendment  took  effect 
May  19, 1889  (Stats.  1889,  p.  328),  and  reads  as  follows: 
"All  other  property  acquired  after  marriage  by  either 
husband  or  wife,  or  both,  is  community  property;  but 
whenever  any  property  is  conveyed  to  a  married  woman 
by  an  instrument  in  writing,  the  presumption  is  that 
the  title  is  thereby  vested  in  her  as  her  separate  prop- 
erty. And  in  case  the  conveyance  be  to  such  married 
woman  and  her  husband,  or  to  her  and  any  other  per- 
son, the  presumption  is  that  the  married  woman  takes 
the  part  conveyed  to  her  as  tenant  in  common,  unless  a 
different  intention  is  expressed  in  the  instrument,  and 
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the  presumption  in  this  section  is  conclusive  in  favor  of 
a  purchaser  or  encumbrancer  in  good  faith  and  for  a  val- 
uable consideration." 

Prior  to  this  amendment,  property  conveyed  to  the 
wife  during  coverture  was  presumptively  community 
property,  yet  the  wife  might  show  by  extrinsic  evidence 
either  that  it  was  paid  for  out  of  her  separate  property, 
or  that  it  was  intended  as  a  deed  of  gift,  and  in  either 
event  it  became  her  separate  property.  (Higgins  V. 
Higgins,  46  Cal.  259 ;  Rico  v.  Brandenstein,  98  Cal.  469 ; 
35  Am.  St.  Rep.  192.) 

So,  too,  it  was  held  that  a  husband,  free  from  debt, 
could  purchase  property  with  community  funds  and 
direct  a  conveyance  to  his  wife,  with  intent  to  make  it 
her  separate  estate,  and  the  deed  would  take  effect  as  a 
gift,  and  if  the  deed  was  one  of  bargain  and  sale,  recit- 
ing a  valuable  consideration,  it  was  competent  to  show 
by  parol  the  real  facts  in  order  to  rebut  the  presumption 
that  it  was  common  property.  (Woods  v.  Whitney,  42 
Cal.  358.) 

Again,  where  property  is  acquired  partly  with  sepa- 
rate funds  and  partly  with  community  funds,  it  becomes 
in  part  community  property,  in  proportion  to  the  sepa- 
rate and  community  funds  invested  in  it. 

In  the  case  at  bar  the  plaintiff  purchased  the  property 
during  coverture,  and  took  a  deed  in  her  own  name, 
reciting  a  valuable  consideration. 

Such  deed  so  taken  was,  under  section  164  of  the  Civil 
Code,  as  amended  in  1889,  prima  facie  evidence  that  the 
premises  so  purchased  became  and  are  the  separate 
property  of  the  plaintiff. 

This  presumption  is  strengthened  by  testimony  show- 
ing that  of  the  $15,000  purchase  money  plaintiff  ad- 
vanced and  paid  $4,000  from  her  separate  estate  or  funds. 
To  this  extent  then  plaintiff,  irrespective  of  the  presump- 
tion arising  from  her  deed,  under  the  doctrine  of  Estate 
of  Bauer,  79  Cal.  309,  became  the  owner  of  a  separate 
estate  in  the  property. 

There  is  also  her  own  testimony  and  the  declarations 
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of  her  husband,  made  at  the  time  of  purchase,  that  his 
wife  was  purchasing  it  for  herself  and  was  going  to  pay 
for  it;  that  she  was  buying  it  with  her  own  money;  that 
she  had  been  without  a  home  a  good  while,  and  he  was 
glad  she  had  selected  it  so  that  she  could  have  it,  etc. 

This  was  sufficient  to  show  that  it  was  the  intent  of 
the  parties  that  plaintiff  should  take  and  hold  the  prop- 
perty  as  her  separate  property,  and  to  authorize  the  court 
below  in  finding  that  it  was  her  separate  property,  and 
that  her  husband,  W.  J.  Heney,  had  no  estate  or  interest 
therein,  unless  such  conclusion  is  negatived  by  the  fact 
that  in  1890  the  husband,  W.  J.  Heney,  joined  with  her 
in  executing  a  promissory  note  for  $11,000,  and  a  mort- 
gage upon  the  premises  in  question  and  other  lots  of 
land,  the  separate  property  of  plaintiff,  to  secure  the  pay- 
ment of  such  promissory  note.  Had  W.  J.  Heney  ad- 
vanced any  part  of  the  purchase  price  of  the  property 
from  community  funds  it  would  have  become  pro  tanto 
community  property,  but  he  did  not  do  so. 

The  purchase  price  was  $15,000.  Of  this  sum  plain- 
tiff paid  $4,000,  assumed  a  mortgage  for  $7,500,  and  was 
to  pay  the  residue  at  the  end  of  one  year.  Not  having 
funds  in  hand,  she  borrowed  $11,000,  paid  off  the  exist- 
ing mortgage,  made  the  final  payment,  and  gave  a  new 
mortgage,  in  which  her  husband  joined.  She  sold  some 
separate  property,  and  reduced  the  mortgage  to  $10,000, 
which  has  been  assumed  by  Jordan  in  his  contract  to 
purchase  the  premises. 

Assuming,  then,  that  the  property  was  purchased  by 
the  plaintiff  as  and  for  her  separate  property,  and  that 
her  husband  paid  no  part  of  the  purchase  price,  we  do 
not  find  in  the  mere  fact  that  her  husband  joined  with 
her  in  a  note  and  mortgage  to  secure  a  part  of  the  pur- 
chase price,  but  paid  nothing  on  account  thereof,  any- 
thing to  rebut  the  deduction  that  it  was  and  is  the  sepa- 
rate property  of  the  plaintiff. 

In  Floumoy  v.  Floumoy,  86  Cal.  286,  21  Am.  St.  Rep. 
39,  real  estate  had  been  conveyed  to  the  wife  as  her  sep- 
arate property.    She  joined  with  her  husband  in  a  note 
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and  mortgage  upon  the  land  to  raise  money  to  pay  off 
a  prior  mortgage  thereon,  and  it  was  held  that  the 
money  thus  realized  upon  such  joint  mortgage  was  her 
separate  property. 

Applying  the  doctrine  of  that  case  to  the  present  one, 
and  it  follows  that  the  money  secured  by  the  joint  note 
and  mortgage  of  plaintiff  and  her  husband,  and  which 
went  to  pay  for  the  land,  was  the  separate  property  of 
the  plaintiff,  and  inured  to  her  sole  benefit. 

The  case  of  Schuyler  v.  Broughtori,  70  Cal.  282,  which 
seems  scarcely  in  line  with  Floumoy  v.  FUmmoy,  supra, 
was  doubted,  though  not  overruled,  in  the  latter  case. 

We  think  Schuyler  v.  Broughton,  supra,  may  be  differ- 
entiated from  the  present  case. 

There  the  land  was  conveyed  to  the  wife  in  her  own 
name  by  a  deed  which  upon  its  face  showed  a  consid- 
eration paid  by  the  wife,  and  did  not  show  that  the  land 
was  conveyed  to  her  to  hold  as  her  separate  property. 
She  paid  a  portion,  viz.,  $200  of  the  purchase  price 
from  her  separate  property.  *  Thus  far  the  case  is  par- 
allel with  the  one  at  bar,  but  here  the  parallel  ceases. 

In  that  case,  so  far  as  appears,  there  was  no  showing 
by  extrinsic  evidence  that  it  was  the  intention  of  the 
spouses  that  the  wife  should  purchase  and  take  the  title 
and  enjoyment  as  her  separate  estate,  and  hence  the 
court  held  that  as  to  the  purchase  money  borrowed  by 
the  wife,  but  not  secured  by  any  lien  or  mortgage  upon 
the  property,  the  money  so  borrowed,  and  the  estate  so 
far  as  paid  for  therewith,  became  the  community  prop- 
erty of  the  spouses. 

In  the  present  case,  the  extrinsic  evidence  tended 
to  show  the  intent  to  purchase  the  property  by  plaintiff 
as  her  separate  estate,  which  intent  was  acquiesced  in 
by  her  husband.  That  being  so,  the  money  borrowed 
and  secured  by  a  mortgage  upon  her  separate  property 
became  also  her  separate  property,  and  when  it  went  to 
pay  the  residue  of  the  purchase  price  of  the  land  the 
whole  estate  vested  in  the  plaintiff  as  her  separate 
property. 

Digitized  by  VjOOQ  IC 


Sept.  1895.]        McGahey  v.  Forrest.  63 

It  is  rational  to  conclude  that  money  borrowed  upon 
the  separate  real  estate  of  one  of  the  spouses  will,  in  the 
absence  of  any  showing  to  the  contrary,  be  treated  as 
the  separate  property  of  the  party  owning  such  real  es- 
tate. A  like  rule  is  applicable  to  funds  raised  upon  the 
security  of  community  property. 

The  agreement  of  plaintiff  to  convey  to  Jordan  was 
properly  excluded  as  evidence.  It  provided  for  a  deed 
from  plaintiff  to  be  executed  and  placed  in  escrow,  to  be 
delivered  upon  final  pajonent  of  the  purchase  price. 
The  only  object  of  the  evidence  was  to  serve  as  a  link  in 
a  chain  showing  that  title  had  passed  from  plaintiff, 
and  therefore  that  she  could  not  maintain  the  action. 
But  before  the  agreement  was  offered  in  evidence,  it  had 
appeared,  as  it  did  again,  later,  that  the  final  payment 
had  not  yet  been  made,  and  that  the  deed  still  remained 
in  escrow.  This  being  so,  the  agreement  became  un- 
important as  evidence. 

The  judgment  appealed  from  should  be  affirmed. 

Vancliep,  C.  and  Britt,  C.  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
judgment  appealed  from  is  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 


[No.  18425.    Department    Two.— -September  6,    1895.] 

JOHN    McGAHEY,    Respondent,  v.    NELLIE    FOR- 
REST,  ETC.,  ET  AL.,  Appellants. 

Estates  op  Deceased  Persons — Mortgage  upon  Homestead — Presen- 
tation OF  Claims — Probate  Homestead— Waiver.— A  mortgage 
upon  a  homestead  selected  and  recorded  prior  to  the  death  of 
the  decedent  must  be  presented  to  the  administrator  to  be  al- 
lowed as  other  claims  against  the  estate,  and  be  paid  out  of  the 
funds  of  the  estate  if  sufficient,  and  can  only  be  enforced  against 
the  estate  for  a  deficiency  after  exhausting  the  other  funds  of 
the  estate;  but  where  the  homestead  did  not  exist  at  the  time 
of  the  death  of  the  deceased,  but  was  set  apart  subsequently  by 
the  court  in  probate,  the  mortgage  claim  is  not  required  to  be 
presented  to  the  administrator,  provided  the  mortgagee  is  willing 
to  waive  any  claim  against  the  decedent's  estate  upon  its  fore- 
closure. 
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Id. — Statutory  Construction — Impued  Exclusion. — Where  a  stat- 
ute enumerates  the  persons  or  things  to  be  affected  by  its  pro- 
visions, there  is  an  implied  exclusion  of  others;  and  section 
1475  of  the  Code  of  Civil  Procedure,  which  provides  that  mort- 
gages upon  homesteads  selected  and  recorded  prior  to  the 
death  of  the  decedent  must  be  presented,  by  implication  excludes 
all  others,  and  homesteads  set  apart  in  probate  proceedings 
which  had  no  existence  prior  to  the  death  are  not  included  in 
that  section,  but  are  left  to  the  control  of  section  1500  of  the 
same  code. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Modoc  County.    C.  L.  Claflin,  Judge. 

The  facts  are  stated  in  the  opinion. 

Goodwin  &  Stewart,  and  D.  W.  Jenks,  for  Appellants. 

The  reason  of  the  rule  requiring  the  presentation  of 
liens  and  encumbrances  upon  the  homestead,  was  to  pre- 
serve the  homestead,  if  possible.  (Camp  v.  Grider,  62 
Cal.  21 ;  Bollinger  v.  Manning,  79  Cal.  11.)  The  reaBon 
of  the  rule  is  the  same  as  to  probate  homesteads,  and 
the  rule  should  be  the  same.  (Civ  Code,  sec.  3511.) 
Homestead  statutes,  being  remedial  in  their  nature,  are 
to  be  construed  liberally,  to  carry  out  the  manifest  pur- 
pose of  the  legislature.  (Keyes  v.  Cyrus,  100  Cal.  322 ; 
38  Am.  St.  Rep.  296;  Schuyler  v.  Broughton,  76  Cal.  524; 
Southwick  V.  Davis,  78  Cal.  504;  Qtuickenbtish  v.  Reed, 
102  Cal.  493.)  The  provisions  of  section  1475  have 
been  held  applicable  to  homesteads  set  apart  by  the 
court.     (Lord  v.  Lord,  65  Cal.  86.) 

G.  F.  Harris,  for  Respondent. 

The  premises  in  controversy  being  a  probate  home- 
stead, it  is  not  necessary  to  present  the  mortgage  as  a 
claim  against  the  estate.  (Code  Civ.  Proc.,  sees.  1475, 
1500 ;  Estate  of  Moore,  57  Cal.  437 ;  BoUinger  v.  Manning, 
79  Cal.  12.)  Probate  homesteads  vest  no  estate  either 
in  law  or  in  equity.  (Code  Civ.  Proc.  sec.  1468 ;  Estate  of 
Moore,  57  Cal.  437;  Estate  of  Burton,  63  Cal.  36;  Estate 
of  GUmore,  81  Cal.  243;  Estate  of  Schmidt,  94  Cal.  335.) 

Searls,  C. — ^This  is  an  appeal  by  the  defendants,  Nel- 
lie Forrest,  administratrix  of  the  estate  of  John  M.  For- 
rest, deceased,  Nellie  Forrest,  Sr.,  widow,  and  Mary 
Forrest  and  John  Shannahan  Forrest,  infant  children 
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of  said  deceased  and  of  said  Nellie  Forrest,  Sr.,  from  a 
judgment  in  favor  of  plaintiff  foreclosing  a  certain  mort- 
gage executed  by  John  M.  Forrest,  deceased,  during  his 
lifetime,  upon  two  certain  parcels  of  land  situate  at 
Alturas,  county  of  Modoc,  to  secure  the  payment  of  a 
promissory  note  dated  September  14,  1891,  made  by 
said  Forrest,  deceased,  for  two  thousand  four  hundred 
dollars,  and  interest  at  one  per  cent  per  month,  payable 
one  year  after  date. 

The  mortgage  was  duly  recorded.  After  the  death  of 
John  M.  Forrest  and  the  appointment  of  his  adminis- 
tratrix one  of  the  parcels  of  land  covered  by  the  mort- 
gage, which  was  of  the  community  property  of  deceased 
and  his  wife,  Nellie  Forrest,  Sr.,  was  set  apart  by  the 
court  as  a  homestead  for  the  family  of  deceased.  Sub-' 
sequently  the  plaintiff  presented  the  following  creditor's 
claim  to  the  administratrix: 

"The  undersigned  creditor  of  John  M.  Forrest,  de- 
ceased, presents  his  claim  against  the  estate  of  said  de- 
ceased, with  the  necessary  vouchers  for  approval  as 
follows : 

"Estate  of  John  M.  Forrest,  Deceased, 
"1893.  To  John  McGahey,        Dr. 

"June  13th,  to  amount  of  promissory  note  execu- 
ted by  John  M.  Forrest  for  the  sum  of  $2,400 
on  the  14th  day  of  September,  1891,  with  in- 
terest at  1  per  cent  per  month,  payable  annu- 
ally, secured  by  mortgage  of  even  date  as  of 
record  upon  the  record  book  of  mortgages 
No.  6,  pages  463-4-5,  Modoc   county   records — 

copy  of  said  note  herewith  attached $2,400 

"Interest  for  one  year  to  September   14th,  1892, 

(indorsed)    288 

"Interest  for  one  year  to  date,  June  14th,  1893. .       216 

"Total $2,904 

"1892.  Cr. 

"September  14th,  by  amount  paid  as  interest  due      288 

$2,616'^ 

OIX.  Oal.— 5 
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Then  follows  a  copy  of  the  promissory  note,  and  the 
usual  affidavit,  verifying  the  claim,  which  was  duly  al- 
lowed by  the  administratrix,  approved  by  the  judge  in 
probate,  and  filed  with  the  clerk  and  by  him  duly  regis- 
tered. 

The  complaint  in  foreclosure  waives  all  recourse 
against  other  property  of  the  estate  than  the  mortgaged 
premises,  waives  counsel  fees,  etc. 

Copies  of  the  mortgage  and  of  the  claim  as  presented 
to  the  administratrix  were  attached  to  the  complaint  and 
made  a  part  thereof. 

A  demurrer  was  interposed  by  defendants  to  the  com- 
plaint upon  the  grounds :  1.  That  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action;  2.  That  it  is 
ambiguous  in  this:  It  cannot  be  determined  therefrom 
whether  the  mortgage  described  in  the  complaint  was 
ever  presented  to  the  administratrix  of  the  estate  of 
John  M.  Forrest,  deceased,  as  a  claim  against  said  es- 
tate; 3.  That  it  is  uncertain,  and  specifying  the  same 
reason  as  that  given  for  its  ambiguity. 

The  demurrer  was  overruled,  an  answer  filed,  and  the 
facts  agreed  to  by  the  parties  as  above  stated. 

The  question  presented  here  involves  two  propo- 
tions,  viz : 

1.  Was  any  presentation  of  the  claim  of  the  plaintiff 
necessary?  2.  If  so,  was  the  description  of  the  mort- 
gage in  the  claim  as  presented  to  the  administratrix 
sufficient? 

The  argument  of  appellant  is,  that  as  to  so  much  of 
the  mortgaged  property  as  is  covered  by  the  homestead, 
the  mortgage,  as  such,  should  have  been  presented 
to  the  administratrix,  and  the  claim  secured  thereby 
allowed  as  other  claims,  and  that  this  was  not  done  for 
the  reason  that  the  claim  as  presented  and  allowed  con- 
tained no  sufficient  description. 

Section  1493  of  the  Code  of  Civil  Procedure  requires : 
''AH  claims  arising  upon  contracts,  whether  the  same  be 
due  or  not  due  or  contingent,"  to  be  presented  to  the 
executor  or  administrator  for  allowance,  and,  if  not  pre- 


Digitized  by  VjOOQ  IC 


Sept.  1895.]  McGahey  v.  Forrest.  67 

sented  within  the  time  limited,  they  are  barred  forever, 
etc. 

There  is  an  exception  to  the  general  rule  in  the  case 
of  mortgages,  which,  under  section  1500  of  the  Code  of 
Civil  Procedure,  may  be  foreclosed  upon  the  property 
of  the  decedent  without  a  previous  presentation,  where 
all  recourse  against  any  other  property  of  the  estate  is 
expressly  waived  in  the  complaint,  but  in  such  cases  no 
counsel  fee  shall  be  recovered. 

This  right  to  maintain  an  action  upon  a  claim  se- 
cured by  a  mortgage  upon  the  property  of  the  decedent 
is  in  turn  limited  by  section  1475  of  the  same  code,  as 
amended  in  1880,  which  section  provides,  in  substance, 
that  where  a  homestead  has  been  selected  and  recorded, 
prior  to  the  death  of  the  decedent,  and  is  returned  in  the 
inventory  appraised  at  not  exceeding  five  thousand  dol- 
lars, etc.,  the  superior  court  must  set  it  off  to  the  per- 
sons in  whom  the  title  is  vested  by  the  preceding  section ; 
that  is  to  say,  in  cases  where  it  was  selected  from  the 
community  property,  to  the  survivor. 

In  such  cases,  if  there  be  subsisting  liens  or  encum- 
brances upon  the  homestead,  the  claims  secured  thereby 
must  be  presented  and  allowed  as  other  claims  against 
the  estate,  and  are  to  be  paid  out  of  the  funds  of  the 
estate,  if  sufficient,  and  can  only  be  enforced  against, 
the  homestead  for  the  deficiency  after  exhausting  the 
other  funds  of  the  estate. 

The  necessity  of  presenting  a  claim  secured  by  mort- 
gage upon  a  homestead  to  the  administrator  was  upheld 
in  BoUinger  v.  Manning,  79  Cal.  7,  and  in  Camp  v.  Gn- 
der,  62  Cal.  20. 

In  the  case  last  cited  it  was  said  that  section  1475 
creates  an  exception,  in  case  of  homesteads  declared  in 
the  lifetime  of  the  decedent,  to  the  general  rule  in  cases 
of  mortgages  and  other  liens  provided  for  in  section 
1500,  and  that  the  reason  of  the  rule  is  to  preserve  the 
homestead  if  possible. 

In  Perkins  v.  Onyett,  86  Cal.  348,  the  necessity  of  pre- 
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senting  a  claim  to  the  administrator,  where  secured  by  a 
mortgage  upon  the  homestead,  was  again  upheld. 

There  can  be  no  question  of  the  necessity  of  present- 
ing for  allowance  a  claim  secured  by  mortgage  upon  a 
homestead  within  the  cases  provided  for  in  section  1475. 

But  that  section  in  express  terms  only  applies  to  ''the 
homestead  selected  and  recorded  prior  to  the  death  of 
the  decedent." 

The  homestead  in  this  case  did  not  exist  at  the  time 
of  the  death  of  the  deceased,  but  was  set  apart  subse- 
quently by  the  superior  court  in  probate,  and  is  what  is 
known  as  a  probate  homestead. 

Here,  then,  we  have  a  general  rule,  provided  by  sec- 
tion 1500,  that  the  holder  of  a  mortgage  or  lien  upon 
real  property  of  a  decedent  may  enforce  such  mortgage 
or  lien  without  presentation,  provided  he  is  willing  to 
waive  any  claim  against  decedent's  estate  over  and  be- 
yond that  upon  the  property  to  which  the  lien  at- 
taches. 

This  rule,  under  section  1475,  does  not  apply  to  cases 
in  which  such  mortgage  or  other  lien  exists  upon  a 
^'homestead-  selected  and  recorded  prior  to  the  death  of 
the  decedent,"  but  in  such  cases  the  claim  must  be  pre- 
sented to  the  administrator.  To  hold  that  the  excep- 
tion extends  to  probate  homesteads  is  to  enlarge  its 
scope  and  apply  it  to  a  class  of  cases  not  included  by 
the  language  of  the  statute  within  its  provisions,  and  to 
enlarge  the  exception  beyond  the  expressed  intention  of 
the  lawmakers. 

There  appears  some  reasons  for  not  so  enlarging  the 
statute,  founded  upon  the  fact  that  so  to  do  would  in 
many  cases  result  in  shrouding  the  rights  of  lien- 
holders  in  uncertainty.  A  holds  a  mortgage  upon  the 
property  of  a  decedent.  He  is  not  required  to  present  it 
to  the  administrator  for  allowance,  as  a  predicate  to  his 
right  to  enforce  his  lien  as  against  the  specific  property. 
If,  when  the  time  to  present  claims  has  run  in  part, 
a  probate  homestead  is  declared  and  set  apart  he  must 
present  his  claim,  he  will  be  deprived  pro  tanto  of  the 
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time  for  presentation  allowed  to  other  creditors,  and  if 
the  time  for  presentation  of  claims  has  expired,  as  it 
may  well  do,  and  a  homestead  is  then  set  apart  by  the 
court,  including  the  mortgaged  property,  one  of  two 
things  must  follow,  either  his  lien  is  cut  off  entirely,  and 
his  right  to  foreclose  without  presentation  of  his  claim 
for  allowance  is  extinguished,  or  it  must  be  held  that  in 
such  a  case  the  exception  mentioned  in  section  1475 
has  no  application. 

"Where  a  statute  enumerates  the  persons  or  things 
to  be  affected  by  its  provisions,  there  is  an  implied  ex- 
clusion of  others;  there  is  then  a  natural  inference  that 
its  application  is  not  intended  to  be  general."  (Suther- 
land on  Statutory  Construction,  sec.  327.) 

Section  1475  enumerates  the  things  to  be  affected  by 
its  provisions,  viz:  homesteads  "selected  and  recorded 
prior  to  the  death  of  the  decedent"  and  by  implication 
excludes  all  others.  It  follows  that  homesteads  set  apart 
by  the  order  of  the  superior  court  during  the  pendency 
of  probate  proceedings,  and  which  had  no  existence 
prior  to  the  death  of  the  decedent,  are  not  included  in 
section  1475,  but  are  left  to  the  control  of  section  1500 
of  the  same  code,  and  that  a  prior  lien  thereon  may  be 
enforced  without  the  necessity  of  presenting  the  claim 
secured  thereby  to  the  executor  or  administrator,  pro- 
vided the  holder  is  willing  to  expressly  waive  in  his 
complaint,  and  does  waive,  all  recourse  against  any 
other  property  of  the  estate. 

This  conclusion  renders  it  unnecessary  to  discuss  the 
sufficiency  of  the  description  of  the  plaintiff's  mortgage 
in  his  claim  as  presented  to  and  allowed  by  the  admin- 
istratrix. 

The  judgment  appealed  from  should  be  affirmed. 

Belcher,  C,  and  Vancliep,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  appealed  from  is  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
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[No.    18366.     Department  Two.— September    6,    1895.] 

L.  A.  HARBAUGH,  Appellant,  v.  HONEY  LAKE 
VALLEY  LAND  AND  WATER  COMPANY,  Re- 
spondent. 

Vacation  of  Judgment  by  Default — Discretion. — A  default  inad- 
vertently permitted  by  a  party  having  a  substantial  defense  pre- 
sents a  case  in  which  great  latitude  should  be  exercised  in  set- 
ting it  aside;  and  an  order  setting  it  aside  will  not  be  reversed, 
unless  the  power  of  the  court  has  been  exercised  in  a  manner  which 
is  calculated  to  defeat  rather  than  to  advance  the  ends  of  justice. 

Appeal  from  an  order  of  the  Superior  Court  of  Las- 
sen County  setting  aside  a  judgment  by  default.  W.  T. 
Hasten,  Judge. 

The  facts  are  stated  in  the  opinion. 

Goodwin  &  Goodwin,  for  Appellant. 

There  was  no  prima  facie  case  made  out  under  section 
473  of  the  Code  of  Civil  Procedure,  and  the  order  vacat- 
ing the  judgment  was  an  abuse  of  discretion,  there  being 
no  excusable  neglect.  (Code  Civ.  Proc.,  sec  473;  Bai- 
ley V.  Taaffe,  29  Cal.  424 ;  Norton  v.  Atchison  etc.  R.  R. 
Co.,  97  Cal.  390-5  33  Am.  St.  Rep.  198;  Douglass  v.  Todd, 
96  Cal.  658;  31  Am.  St.  Rep.  247.) 

F.  D.  Brandon,  and  /.  E.  Pardee,  for  Respondent. 

Motion  to  set  aside  a  default  is  addressed  to  the  dis- 
cretion of  the  court,  and,  in  case  of  doubt,  should  be 
granted.  (Youngmany.  Tonner,  82  Cal.  611;  Underwood 
V.  Underwood,  87  Cal.  523 ;  Chamberlin  v.  County  of  Del 
Norte,  77  Cal.  151 ;  Roland  v.  Kreyenhagen,  18  Cal.  455 ; 
Howe  v.  Independence  Co.,  29  Cal.  74;  Watson  V.  San 
Francisco  etc.  R.  R.  Co.,  41  Cal.  20 ;  Cameron  v.  Carroll, 
67  Cal.  500;  Dougherty  v.  Nevada  Bank,  68  Cal.  275; 
Hitchcock  V.  McElrath,  69  Cal.  636 ;  Buell  v.  Emerich,  85 
Cal.  116;  Wolff  v.  Canadian  Pac.  Ry.  Co.,  89  Cal.  332.) 
Abuse  of  discretion  must  plainly  appear  to  effect  injus- 
tice.    (Clavey  v.  Lord,  87  Cal.  419.) 
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Searls,  C. — ^This  is  an  appeal  from  an  order  setting 
aside  a  default  of  defendant  and  vacating  a  judgment 
rendered  thereon  in  favor  of  plaintiff.  The  complaint 
in  the  action  was  filed  in  the  superior  court  in  and  for 
the  county  of  Lassen,  on  the  fifth  day  of  August,  1893. 
On  the  fourth  day  of  September  following,  defendant  (a 
corporation,  having  its  principal  place  of  business  at  the 
city  and  county  of  San  Francisco) ,  filed  its  written  ap- 
pearance, whereupon  it  was  stipulated  by  counsel  for 
the  respective  parties  that  defendant  should  have  thirty 
days  thereafter  to  plead.  On  the  fourth  day  of  October 
defendant  filed  and  served  a  demurrer  to  the  complaint, 
and  a  demand  and  notice  of  motion  to  change  the  place 
of  trial  to  San  Francisco.  On  November  6th  the  motion 
to  change  the  place  of  trial  was  heard  and  denied.  On 
the  twenty-seventh  day  of  the  same  month  the  demurrer 
was  submitted  to  the  court  without  argument,  and  over- 
ruled, and  thirty  days  given  to  the  defendant  to  answer. 
On  December  5th  defendant  demanded  a  bill  of  partic- 
ulars, which  was  furnished  December  8th.  December 
20th  defendant  served  and  filed  written  objections  to  the 
bill  of  particulars  furnished,  and  gave  notice  that  on  the 
26th  inst.  it  would  apply  to  the  court  for  an  order  for 
further  and  more  specific  particulars. 

This  last  motion  of  defendant  was  granted  December 
27th,  and  on  the  twenty-eighth  day  of  December,  no 
answer  having  been  filed,  the  default  of  defendant  was 
entered  and  a  judgment  thereon  in  favor  of  plaintiff  for 
six  thousand  five  hundred  and  forty  dollars  and  forty-six 
cents  and  costs.  Defendant,  on  the  12th  of  January, 
1894,  gave  notice  of  a  motion  to  set  aside  the  default  and 
vacate  the  judgment,  which  motion  was  granted  January 
18th  upon  condition  that  defendant  pay  to  plaintiflf  his 
costs  in  the  action  up  to  that  date. 

In  addition  to  an  affidavit  of  merits,  defendant's  affi- 
davits upon  the  motion  showed  that  defendant,  its  offi- 
cers, and  its  regular  attorney,  are  residents  of  San 
Francisco;  that  it  takes  two  days  to  communicate  by 
mail  with  Susan ville,  where  the  cause  is  pending;  that 
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defendant's  counsel  in  San  Francisco  supposed  the  time 
to  answer  had  been  extended  by  stipulation;  and  that 
the  court  would  grant  further  time  to  answer  until  de- 
fendant could  have  the  benefit  of  the  further  bill  of 
particulars  to  aid  it  in  answering  the  twenty-one  causes 
of  action  which  the  complaint  contained,  while  the  as- 
sistant counsel  of  defendant,  who  resided  at  Susanville, 
where  the  cause  was  pending,  made  the  mistake  of  sup- 
posing that  the  order  for  further  particulars  operated  to 
extend  the  time  for  answering  for  ten  days  from  the 
date  of  its  entry,  until  it  was  too  late  to  interpose  an 
answer  within  the  time  allowed.  That  this  was  negli- 
gence on  the  part  of  the  defendant  is  certain.  The  court 
below,  in  the  exercise  of  the  discretion  confided  in  it,  in 
view  of  all  the  circumstances,  deemed  it  wise  to  open 
the  default  and  permit  an  answer. 

We  think  the  action  of  the  court  came  very  near  the 
border  line  which  divides  the  exercise  of  discretion  from 
the  abuse  of  such  discretion,  but  in  view  of  the  fact  that 
plaintiff,  by  his  failure  in  the  first  instance  to  furnish  a 
proper  bill  of  particulars,  was  in  some  sort  the  cause  of 
the  failure  to  answer  in  time,  we  do  not  feel  called  upon 
to  reverse  the  ruling. 

It  has  been  said  that  the  power  of  the  court  should  be 
freely  and  liberally  exercised,  under  section  473  of  the 
Code  of  Civil  Procedure,  to  mold  and  direct  its  pro- 
ceedings so  as  to  dispose  of  cases  upon  their  substantial 
merits,  and  its  order  will  not  be  reversed  unless  its  power 
has  been  exercised  in  a  manner  which  is  calculated  to 
defeat  rather  than  advance  the  ends  of  justice.  {Bv^U 
V.  Emerich,  85  Cal.  116.) 

A  default  inadvertently  permitted  by  a  party  having 
a  substantial  defense  presents  a  case  in  which  great  lat- 
itude should  be  extended  to  the  discretion  of  the  court 
by  which  the  default  was  set  aside.  (Hitchcock  v.  Mc- 
Elrath,  69  Cal.  634;  Bums  V.  Scooffy,  98  Cal.  271;  WaU 
son  V.  San  Francisco  etc.  R.  R.  Co.,  41  Cal.  17;  Wolff  V. 
Canadian  Pac.  Ry.,  89  Cal.  332.) 
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The  order  appealed  from  should  be  affirmed. 

Belcher,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing   opinion   the 
order  appealed  from  is  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[No.   19471.    Department  Two.— September    6,    1895.] 

WILLIAM  DEERING  &  COMPANY,  A  Corporation, 
Respondent,  v.  RICHARDSON-KIMBALL  COM- 
PANY, A  Corporation,  Defendant.  LOS  ANGE- 
LES NATIONAL  BANK  AND  I.  A.  LOTHLA.N, 
Appellants. 

Appealable  Order — Motion  to  Vacate — Dismissal  of  Appeal. — 
Where  a  former  order  is  appealable,  an  order  denying  a  motion 
to  vacate  it  which  presents  no  new  features,  not  before  the  court 
when  it  exercised  its  judgment  upon  the  original  matter,  is  not 
appealable,  and  an  appeal  therefrom   should  be  dismissed. 

Attachment — Priority  of  Levy  —  Intervention  —  Judgment  —  Res 
Adjxjdicata. — In  an  action  brought  by  an  attaching  creditor,  in 
which  other  attaching  creditors  appeared  separately  as  inter- 
veners, and  alleged  that  the  action  and  the  attachment  therein 
were  fraudulent  as  against  the  creditors  of  the  defendant,  upon 
the  ground  that  the  defendant  was  not  indebted  to  the  plaintiff, 
but  in  which  no  issue  was  joined  as  between  the  intervenors  as 
to  the  priority  of  their  respective  attachments,  a  judgment  which 
determined  that  the  defendant  was  not  indebted  to  the  plaintiff 
when  he  commenced  the  -action,  and  dismissed  the  case  as  to 
one  of  the  intervenors,  yet  without  a  finding  as  to  the  relative 
priorities  or  dates  -of  levy  of  their  attachments,  cannot  estop 
the  intervenor  whose  intervention  was  dismissed  from  claiming 
priority  or  preference  for  the  levy  of  his  attachment  over  that 
of  the  other  intervenor. 

Id. — Conclusiveness  of  Former  Judgment. — ^That  only  is  deemed  to 
have  been  adjudged  in  a  former  judgment  which  appears  on  its 
face,  to  have  been  so  adjudged,  or  which  was  actually  or  necessar- 
ily included  therein,  or  necessary  thereto. 

Proceedings  Supplementary  to  Execution — Garnishment — ^Con- 
FUCTiNG  Claims — Order  to  Pay  Money. — ^Upon  proceedings  sup- 
plementary to  execution,  where  it  appears  that  there  are  other 
persons  claiming  liens  upon  money  in  the  possession  of  a  gar- 
nishee, the  court  cannot  properly  order  that  the  garnishee  shall 
pay  money  in  its  possession  to  the  plaintiff,  but  is  authorized  only 
to  make  an  order  to  the  effect  that  the  plaintiff  tnay  bring  an 
action  against  the   garnishee  as  provided  by  section   720   of    the 
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G>de  of  Civil  Proceedure,  to  which  action  other  persons  claiming' 
liens  upon  the  money  by  prior  attachments  might  be  made  or 
become  parties,  to  the  end  that  all  adverse  claims  might  be 
adjudged  and  conclusively  settled  in  such  action  so  that  the  gar- 
ni^ee  would  thereby  be  protected  as  against   them. 

Id.— Necessary  Parties — Determination  of  Adverse  Claims — Pw>- 
TECTiON  OF  Garnishee. — ^In  order  that  a  court  may  try  and  con- 
clusively settle  all  adverse  claims  of  property  sought  to  be  applied 
to  the  satisfaction  of  a  judgment,  all  new  adverse  claimants 
should  have  an  opportunity  to  be  heard,  otherwise  they  will 
not  be  bound  by  any  order  made;  nor  would  a  garnishee  be 
protected  by  any  order  from  the  just  claims  of  persons  not  par- 
ties  to  proceedings  supplementary   to  execution. 

Id.— Attachment— What  may  be  Garnished— Note  Held  as  Col- 
lateral Security — Collection  of  Money. — All  debts  and  credits 
of  a  defendant  in  possession  of  another  person  are  attachable 
by  garnishment,  and  a  note  held  by  a  bank  as  collateral  security 
for  a  debt  of  a  defendant  in  attachment  is  a  credit,  and  the  in- 
terest of  the  defendant  therein  is  attachable  by  garnishment  of 
the  bank,  and  the  lien  of  the  attachment  upon  the  note  transfers 
itself  to  the  money   collected  thereon   by  the  garnishee. 

Id. — Obugation  of  Garnishee  —  Numerous  Attachments. — Where 
a  garnishee  is  subjected  to  numerous  attachments  he  is  not 
obliged  to  pay  the  money  to  the  defendant  until  the  attachments 
are  discharged,  nor  to  pay  it  to  either  of  the  plaintiffs  in  the 
attachment,  or  to  the  sheriff  for  them,  until  a  settlement  of  their 
adverse  claims  by  a  judicial  tribunal. 

Appeal  from  orders  of  the  Superior  Court  of  Los 
Angeles  County  in  proceedings  supplementary  to  exe- 
<jution.    J.  W.  McKinley,  Judge. 


The  facts  are  stated  in  the  opinion. 

Allen  &  Flint,  for  Appellant  Los  Angeles  National 
Bank. 

The  bank  denied  its  liability  and  its  indebtedness, 
and  the  court  had  no  authority  to  make  an  order  direct- 
ing payment  of  the  money.  (Code  Civ.  Proc,  sec.  720.) 
The  bank  was  not  indebted  to  the  Richardson-Kimball 
Company  at  the  date  of  the  service  of  plaintiff's  writ, 
and  the  answer  being  a  denial  of  the  indebtedness,  the 
right  to  the  fund  cannot  be  adjudicated  in  the  proceed- 
ings. (Robinson  V.  Tevis,  38  Cal.  614 ;  Parker  V.  Page, 
S8  Cal.  522.) 
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Walter  BordweU,  for  Appellant  Lothian. 

The  court  has  no  jurisdiction  to  pass  upon  the  rights 
of  strangers  to  the  record  on  proceedings  supplementary 
to  execution.  (Code  Civ.  Proc,  sees.  714,  719.)  The 
rights  of  a  garnishor  against  a  garnishee  are  to  be  as- 
serted by  direct  action.  (Code  Civ.  Proc.,  sec.  544.) 
The  court  erred  in  admitting  the  judgment-roll  not 
showing  any  adjudication  of  rights  between  plaintiff 
and  defendant.  (Code  Civ.  Proc.,  sec.  1908,  note.)  A 
judgment  is  not  an  estoppel  except  as  to  matters  neces- 
sarily considered  and  determined.  (Code  Civ.  Proc, 
sees.  1908,  1911;  LUlis  v.  Emigrant  Ditch  Co.,  95  Cal. 
560-62.) 

S.  A.  W.  Carver,  and  Carver  Preston  for  Respondent. 

The  order  and  decision  in  supplementary  proceed- 
ings being  an  appealable  order,  no  appeal  will  lie  from 
the  action  of  the  court  below  upon  a  subsequent  motion 
seeking  to  vacate  or  set  aside  the  appealable  order,  and 
the  appeal  should  be  dismissed.  (McCollough  v.  Clark, 
41  Cal.  298;  Eureka  etc.  R.  R.  Co.  V.  McGrath,  74  Cal. 
49 ;  Larkin  V.  Larkin,  76  Cal.  323 ;  Goyhinech  V.  Goyhi- 
nech,  80  Cal.  409;  Kubli  v.  Hawkett,  89  Cal.  638;  Grieas 
V.  State  Inv.  Co.,  93  Cal.  411;  Harper  v.  Hildreth,  99 
Cal.  265.)  Supplementary  proceedings  are  a  substitute 
for  a  creditor's  bill.  (Herrlich  V.  Kaufmann,  99  Cal. 
271;  37  Am.  St.  Rep.  50;  Adams  V.  Hackett,  7  Cal.  201; 
McCollough  V.  Clark,  supra;  Pacific  Bank  v.  Robinson,  57 
Cal.  520;  40  Am.  Rep.  120;  Habenicht  V.  Lissak,  78  Cal. 
357;  12  Am.  St.  Rep.  63;  Staples  V.  May,  87  Cal.  182; 
High  V.  Bank  of  Commerce,  95  Cal.  386;  29  Am.  St.  Rep. 
121.)  All  matters  properly  determinable  in  supplemen- 
tary proceedings  become  final  as  res  adjudicata.  (McCol- 
lough V.  Clark,  supra;  Ex  parte  McCuUough,  35  Cal.  97 ; 
Branzan  V.  Drobaz,  93  Cal.  617.)  Persons  who  claim  an 
interest  in  a  fund  and  are  served  with  an  order  for  ex- 
amination, or  who  appear  on  notice  or  otherwise,  are 
properly  made  parties  to  the  proceedings,  and  are  bound 
by  the  order.     (Davis  v.  Turner,  4  How.  Pr.  191;  Coo- 
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man  v.  Board  of  Education,  37  Hun,  96 ;  Jay  V.  De  Groot, 
2  Hun,  205;  Schrauth  V.  Dry  dock  Sav.  Bank,  86  N.  Y. 
390;  Burkett  V.  Bowen,  118  Ind.  379;  Farmers'  Bank  v. 
Beaston,  7  Gill  &  J.  421;  28  Am.  Dec.  226;  Toledo  etc. 
Ry,  Co.  V.  Howes,  68  Ind.  458;  American  White  Bronze 
Co.  V.  Clark,  123  Ind.  230;  Harris  V.  Howe,  2  Ind.  App. 
419 ;  Richardson  V.  Jones,  16  Mo.  177 ;  Riddle  and  Bul- 
lard's  Supplementary  Proceedings,  320,  321.)  The  same 
doctrine  obtains  where  there  are  conflicting  claims  in 
the  hands  of  a  sheriff  under  levy,  even  where  the  third 
party  fails  to  appear  in  response  to  notice.  (Dixey  V. 
PoUock,  8  Cal.  570;  Speyer  v.  Ihm^ls,  21  Cal.  287;  81 
Am.  Dec.  157;  McComb  v.  Reed,  28  Cal.  287;  87  Am. 
Dec.  115;  Parker  v.  Barker,  42  N.H.  78;  77  Am.  Dec.  789, 
containing  elaborate  review  of  authorities;  Learned  V. 
Vandenburgh,  8  How.  Pr.  77 ;  Estee's  Pleading  and  Prac- 
tice, 4163.)  The  judgment  of  dismissal  of  Lothian 
became  a  judgment  on  the  merits.  (Black  on  Judg- 
ments, sees.  703,  note  148,  706,  722,  724;  Amory  v. 
Amory,  26  Wis.  152  (161) ;  Brothers  V.  Higgins,  5  J.  J. 
Marsh.  658 ;  Best  V.  Hoppie,  3  Col.  137 ;  Granger  v.  Siw- 
gleton,  32  La.  Ann.  898 ;  Stoddard  V.  Thompson,  31  Iowa, 
80;  Gumbel  v.  Pitkin,  113  'U.  S.  545;  Shelton  V.  Brown, 
22  La.  Ann.  162.)  Where  two  codefendants  claim  a 
fund  in  question  as  against  the  plaintiff,  a  judgment  in 
favor  of  one  codefendant  is  an  adjudication  and  estop- 
pel against  the  other  codefendant,  though  no  issues 
were  joined  between  them.  (Black  on  Judgments,  sec. 
599;  Devin  V.  Ottumwa,  53  Iowa,  461;  Goldschmidt  V. 
Nobles,  37  Minn.  49 ;  Lloyd  V.  Barr,  11  Pa.  St.  41 ;  Leavitt 
v.  Wolcott,  95  N.  Y.  212;  PUkins  v.  Johnson  (Tex.,  Dec. 
10,  1886),  2  S.  W.  Rep.  459;  Louis  V.  Brown  Tp.,  109 
U.  S.  162.)  The  collateral  notes  in  the  hands  of  the 
bank  at  the  time  of  the  Carter  garnishment  were  not 
subject  to  levy  or  garnishment.  (Drake  on  Attach- 
ments, 551 ;  Wade  on  Attachments,  449 ;  Hassie  V.  God 
is  With  Us  Cong.,  35  Cal.  378;  Early  v.  Redwood  City, 
57  Cal.  193 ;  Howell  v.  Foster,  65  Cal.  169 ;  Hartm^n  v. 
Olvera,  54  Cal.  61;  McBride  v.  Fallon,  65  Cal.  301;  Dore 
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V.  Dougherty,  72  Cal.  234;  1  Am.  St.  Rep.  48;  Latham  V. 
Blake,  77  Cal.  646.)  The  bank  could  not  maintain  an 
action  of  interpleader.  (Pfister  v.  Wade,  56  Cal.  51; 
Morgan  v.  Fillmore,  18  Abb.  Pr.  217;  Shaw  V.  Coster,  8 
Paige,  339;  35  Am.  Dec.  694,  and  note  707;  Mathot  v. 
North  River  Bank,  6  N.  Y.  Supp.  498;  Parker  v.  Barker, 
supra;  Mohawk  etc.  R.  R.  Co.  v.  Clute,  4  Paige,  384 ;  WH- 
son  V.  Duncan,  11  Abb.  Pr.  3 ;  Barker  v.  Swain,  4  Jones 
Eq.  220;  Amm^endale  Normal  Inst.  v.  Anderson,  71  Md. 
128;  United  States  Trust  Co.  V.  Wiley,  41  Barb.  477;  Car- 
roll  V.  Parkes,  1  Baxt.  269;  Wade  on  Attachments,  202.) 

Vanclief,  C. — The  controversies  involved  in  the  four 
appeals  to  be  considered  in  the  above-entitled  cause 
arose  in  proceedings  supplementary  to  execution  had 
in  the  case  of  Deering  &  Co.  v.  Richardson-Kimball  Co., 
in  which  the  plaintiff  recovered  a  judgment  against 
the  defendant  (Richardson-Kimball  Co.)  for  the  sum  of 
$1,416.74  on  January  16,  1892,  upon  which  execution 
was  issued  and  returned  wholly  unsatisfied  prior  to  Feb- 
ruary 24,  1893. 

On  February  24,  1893,  the  plaintiff  in  due  form  upon 
affidavit  applied  to  the  judge  of  the  superior  court  for 
an  order  requiring  the  Los  Angeles  National  Bank  to 
appear  before  said  judge  and  answer  concerning  certain 
debts,  moneys,  effects,  credits,  and  other  property  in  its 
possession  or  under  its  control,  alleged  by  plaintiff  to 
be  the  property  of  said  defendant.  Thereupon  the 
judge  made  an  order,  addressed  to  the  bank,  and  com- 
manding its  cashier,  F.  C.  Howes,  to  appear  before  said 
judge  on  February  27,  1893,  to  be  examined  concerning 
such  debts,  moneys,  credits,  and  other  property  in  the 
possession  or  under  the  control  of  said  bank,  and  further 
commanding  the  bank  not  to  pay  or  transfer  said  debts 
or  other  property  until  duly  released,  etc. 

On  the  day  of  this  application  (February  24,  1893) 
plaintiff  caused  to  be  served  on  George  H.  Kimball  and 
I.  A.  Lothian  a  notice  to  the  effect  that  on  February  27, 
1893,  and  immediately  after  the  examination  of  Howes, 
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cashier  of  the  bank,  the  plaintiff  would  move  the  court 
for  an  order  requiring  the  bank  to  apply  any  debts, 
credits,  or  other  property  of  the  defendant,  in  its  pos- 
session or  under  its  control,  to  the  satisfaction  of  plain- 
tiff's judgment.  On  the  appointed  day  Howes,  the 
cashier,  appeared  and  was  examined,  and  in  addition 
to  his  testimony  certain  documentary  evidence  was  ad- 
mitted against  the  objection  of  Lothian,  who  appeared 
and  opposed  the  motion  on  the  ground  that  a  garnish- 
ment in  his  favor  had  been  served  on  the  bank  prior  to 
that  of  the  plaintiff,  and  claimed  that  a  judgment  in  his 
favor  against  the  defendant  (Richardson-Kimball  Co.) 
should  be  first  satisfied  from  the  property  of  defendant 
in  possession  of  the  bank.  From  the  testimony  of  the 
cashier  of  the  bank  and  other  evidence,  the  court  made 
written  findings  of  facts,  and,  as  conclusions  of  law, 
found  that  all  the  property  of  defendant  in  the  posses- 
sion of  the  bank,  to  wit,  $1,356.22,  should  be  applied 
in  payment  of  plaintiff's  judgment,  and  formally  ordered 
the  bank  to  pay  said  sum  of  $1,356.22  to  the  plaintiff 
(Deering  &  Co.),  "and  that  execution  issue  therefor." 

This  order  was  entered  and  docketed  as  a  judgment 
on  June  30,  1893,  and  within  sixty  days  thereafter 
Lothian  and  the  bank,  separately,  appealed  from  the 
order  on  a  bill  of  exceptions  as  to  questions  of  both  law 
and  fact.  They  also,  each  separately,  moved  the  court 
to  vacate  and  set  aside  said  order.  These  motions  to 
vacate  the  order  having  been  denied,  each  has  appealed 
from  the  order  denying  the  motion  to  vacate  the  former 
order. 

The  four  appeals  are  represented  here  by  one  tran- 
script containing  only  one  bill  of  exceptions.  But 
counsel  for  all  the  parties  interested  have  stipulated 
that  such  transcript  shall  constitute  the  record  on  each 
of  the  four  appeals. 

1.  Counsel  for  respondent  contend  that  the  two  ap- 
peals from  the  order  denying  the  motions  to  vacate  the 
former  order  should  be  dismissed,  and  I  think  this 
point  is  well  taken,  and  should  be  sustained.    The  for- 
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mer  order  was  an  appealable  order  (McCvXUmgh  V.  Clark, 
41  CaL  298),  and  an  order  denying  a  motion  to  set  it 
aside,  which  presents  no  new  features  not  before  the 
court  when  it  exercised  its  judgment  upon  the  original 
matter,  is  not  appealable.  (Eureka  etc.  R.  R.  Co.  V. 
McGrath,  74  Cal.  49;  Goyhinech  V.  Goyhinech,  80  Gal. 
<09;  Harper  v.  HUdreth,  99  Cal.  265.) 

2.  The  appeal  of  Lothian  from  the  former  order 
(applying  the  funds  in  possession  of  the  bank  to  plain- 
tiffs judgment)  will  be  first  considered;  and  to  that  end 
a  further  statement  of  the  material  facts  of  record  is 
necessary. 

As  to  the  property  of  defendant  (Richardson-IOmball 
Co.)  in  possession  of  the  bank,  it  was  found  that  it  con- 
sisted of  a  promissory  note  made  by  F.  J.  Byrne  to 
defendant  (whether  negotiable  or  not  does  not  appear), 
indorsed  and  deposited  in  the  bank  by  defendant  on 
June  22,  1888,  as  collateral  security  for  the  payment  of 
defendant's  note  of  that  date  to  the  bank.  The  bank 
obtained  judgment  against  B3rme  on  said  collateral 
note  on  May  14,  1890,  for  the  sum  of  $2,393.18,  which 
was  paid  to  the  bank's  attorneys  on  August  28,  1891, 
and  by  them  delivered  to  the  bank  on  August  31,  1891, 
from  which  the  bank  realized,  over  expenses  of  collec- 
tion, the  net  sum  of  $2,184.55,  so  much  of  which  as  was 
necessary  for  that  purpose  the  bank  then  applied  to  the 
full  payment  of  the  debt  for  which  Bjrme's  note  had 
been  pledged;  after  which  payment  there  remained  in 
possession  of  the  bank  the  sum  of  $1,366.22,  for  which 
it  was  responsible  to  defendant,  and  no  part  of  which 
had  been  paid  to  defendant  at  the  date  of  the  order 
appealed  from. 

Garnishments  had  been  served  on  the  bank  in  actions 
against  the  Richardson-Kimball  Co.  in  the  following 
order:  1.  In  an  action  by  F.  A.  Carter,  on  July  8, 1889 ; 
2.  In  an  action  by  George  H.  Kimball,  on  August  19, 
1891;  3.  In  an  action  by  I.  A.  Lothian,  on  August 
29,  1891 ;  4.  In  the  above-mentioned  action  by  Greorge 
H.  Kimball   another  garnishment  was  served   on   the 
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bank  on  August  31,  1891;  5.  In  this  action,  by  William 
Deering  &  Co.,  on  September  7,  1891. 

In  each  of  these  actions  against  the  Richardson-Kim- 
ball Co.  a  judgment  in  favor  of  plaintiff  had  been  ren- 
dered, entered,  and  docketed  before  plaintiff  commenced 
the  proceedings  supplementary  to  execution  in  question 
here. 

On  the  hearing  of  plaintiff's  motion  supplementary 
to  execution,  Lothian  contended  that,  inasmuch  as  the 
garnishment  in  his  favor  was  prior  to  that  of  Deering 
&  Co.,  his  judgment  for  the  sum  of  $446.56  should  be 
first  satisfied  from  the  funds  in  possession  of  the  bank, 
and  that  only  the  residue  thereof  could  be  applied  to 
the  judgment  of  Deering  &  Co.  In  answer  to  this, 
Deering  &  Co.  contended  that  Lothian  was  estopped 
from  claiming  priority  of  his  garnishment  by  a  former 
judgment  in  the  aforesaid  action  of  George  H.  KimbaU 
V.  Richardson^KimbaU  Co.,  and  to  prove  the  alleged 
estoppel  offered  in  evidence  the  judgment-roll  in  that 
action,  which  was  admitted  against  Lothian's  objection. 
In  that  action  Lothian  and  Deering  &  Co.  each  filed  a 
separate  intervention  complaint,  alleging  that  the  action 
and  the  attachment  therein  were  fraudulent  as  against 
the  creditors  of  the  Richardson-Kimball  Co.  for  various 
reasons,  the  principal  one  of  which  was  that  the  defend- 
ant therein  was  not  indebted  to  the  plaintiff,  Kimbidl, 
in  any  sum  whatever  at  the  time  that  action  was  com- 
menced. The  intervention  complaints  were  in  nowise 
connected  with  each  other,  although  each  was  composed 
of  substantially  the  same  allegations  against  Kimball. 
There  was  no  issue  between  the  intervenors  as  to  the 
priority  of  their  respective  garnishments.  Neither  dis- 
puted the  alleged  date  or  validity  of  the  other's  garnish- 
ment. Nor  does  the  judgment-roll  in  that  case  show 
any  trial  or  decision  as  to  the  relative  dates  or  priorities 
of  garnishments.  The  common  object  of  the  interve- 
nors was  to  defeat  the  garnishments  in  favor  of  Kimball, 
only  one  of  which,  however,  was  prior  to  that  of  Lothian, 
while  both  were  prior  to  that  of  Deering  &  Co.    Lothian 
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was  interested  in  defeating  only  the  first;  the  second  did 
not  conflict  with  his  rights.  When  the  causes  between 
the  intervenors  and  plaintiff  in  that  action  came  to  trial 
the  plaintiff  therein  stated  to  the  court  that  he  claimed 
nothing  by  virtue  of  his  first  garnishment,  served  Au- 
gust 19,  1891.  This  satisfied  Lothian,  and  thereupon 
his  counsel  "stated  in  open  court  that  he  would  not 
proceed  further  upon  his  intervention."  No  evidence 
was  introduced  by  either  party  except  said  statement  of 
Kimball;  and  thereupon  the  cause  upon  Lothian's  in- 
tervention was  submitted  to  the  court. 

The  court  then  proceeded  to  try  the  issues  on  the 
intervention  of  Deering  &  Co.,  and  the  result  was  a  find- 
ing by  the  court  that  the  Richardson-Kimball  Co.  was 
not  indebted  to  Kimball  at  the  time  he  commenced  his 
action,  but  that  he  was  then  largely  indebted  to  that 
company.  After  these  trials  the  court  made  written 
findings  as  to  each  intervention.  As  to  Lothian,  it 
found  as  follows:  "The  court  finds  the  following  facts: 
1.  Upon  the  intervention  of  I.  A.  Lothian,  that  the 
plaintiff  has  no  claim  of  lien  upon  any  money  or  other 
property  held  by  the  Los  Angeles  National  Bank  by  vir- 
tue of  the  writ  of  attachment  levied  on  August  19,  1891, 
said  attachment  having  been  levied  as  alleged  in  the 
amendment  to  the  complaint  in  intervention  by  I.  A. 
Lothian.  Ab  to  all  other  facts  in  said  intervention  of 
Lothian,  the  findings  were  waived.  As  conclusions  of 
law,  the  court  finds  that  said  intervenor  Lothian  has 
no  cause  for  intervention  herein,  and  that  judgment 
should  be  entered  accordingly  against  said  intervener.'' 
Upon  these  findings  the  court  adjudged  "that  the  inter- 
venor Lothian  take  nothing  by  his  intervention  herein." 

This  judgment  is  not  in  accord  with  the  findings  of 
fact,  but,  conceding  that  it  is  a  valid  judgment,  there  is 
nothing  expressed  or  implied  in  the  findings  or  judg- 
ment touching  the  relative  priorities  or  dates  of  the 
garnishments  by  Lothian  and  Deering  &  Co.  Turning 
to  the  pleadings  we  find  no  issue  as  to  such  dates  or 
priorities.    Each  intervenor  alleged  the  date  of  his  gar- 
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nishment.  Lothian  alleged  his  to  have  been  served  on 
August  29,  1891,  and  Deering  &  Co.  alleged  its  garnish- 
ment to  have  been  served  on  September  7,  1891. 
Neither  of  these  allegations  was  denied.  As  before 
remarked,  the  sole  object  of  each  intervenor  was  to  gain 
preference  for  his  attachment  over  that  of  Kimball. 
Yet,  in  the  proceeding  supplementary  to  execution  by 
Deering  &  Co.  against  the  bank,  the  court  adjudged  that 
Lothian  was  estopped  by  the  judgment  in  the  case  of 
Kimball  V.  Richardson^KimbdU  Co.  (wherein  Lothian 
and  Deering  &  Co.  were  intervenors)  from  claiming  pri- 
ority of  his  garnishment  over  that  of  Deering  &  Co., 
and  that  all  money  in  possession  of  the  bank  belonging 
to  the  Richardson-Kimball  Co.  be  paid  to  Deering  & 
Co.  As  above  stated,  I  think  the  judgment-roll  in  the 
intervention  case  appeared  upon  its  face  to  be  irrelevant 
to  the  proceeding  supplementary  to  execution,  and  for 
that  reason  should  have  been  rejected;  but  however  this 
may  be,  it  seems  clear  that  the  court  below  erred  in 
construing  that  judgment  to  be  an  estoppel  of  Lothian 
to  claim  priority  or  preference  for  his  attachment  as 
against  that  of  Deering  &  Co.  "That  only  is  deemed 
to  have  been  adjudged  in  a  former  judgment  which 
appears  on  its  face  to  have  been  so  adjudged,  or  which 
was  actually  and  necessarily  included  therein  or  neces- 
sary thereto."  (Code  Civ.  Proc,  sec.  1911;  Black  on 
Judgments,  sec.  599;  Lillis  V.  Emigrant  Ditch  Co.,  95 
Cal.  554.)  This  solution  of  the  question  as  to  estoppel 
necessitates  a  reversal  of  the  order  appealed  from  as  to 
Lothian.  Other  points  made  by  Lothian  are  also  made 
by  the  bank  on  its  appeal  from  the  same  order;  and,  so 
far  as  necessary,  will  be  considered  on  that  appeal. 

3.  On  the  appeal  by  the  bank  the  appellant  contends 
that  the  court  erred  in  ordering  it,  unconditionally,  to 
pay  the  money  in  its  possession  to  Deering  &  Co.;  and 
that,  upon  the  facts  disclosed  by  the  testimony  of  the 
cashier  of  the  bank,  and  found  by  the  judge,  as  herein- 
above stated,  the  judge  was  authorized  only  to  mske  an 
order  to  the  effect  that  Deering  &  Co.  might  bring  an 
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action  against  the  bank,  as  provided  by  section  720  of 
the  Code  of  Civil  Procedure,  to  which  action  other  per- 
sons claiming  liens  upon  the  money  by  prior  attach- 
ments might  be  made  or  become  parties,  to  the  end  that 
all  adverse  claims  might  be  adjusted  and  conclusively 
settled  in  such  action,  so  that  the  bank  would  thereby 
be  protected  against  them.  In  thus  contending  I  think 
the  appellant  is  clearly  right,  and  fully  sustained  by  the 
adjudged  cases  in  this  state,  of  which  the  following  are 
more  or  less  directly  in  point:  Roberts  v.  Landecker,  9 
Cal.  262;  Parker  v.  Page,  38  Cal.  522;  Robinson  V.  Tevis, 
38  Cal.  614;  Hartman  v.  Olvera,  51  Cal.  502;  Ex  parte 
HoUis,  59  Cal.  414.  See,  also,  Hagerman  v.  Tong  Lee,  12 
Nev.  332. 

There  is  no  pretense  of  bad  faith  on  the  part  of  the 
bank,  according  to  the  testimony  of  whose  cashier  the 
judge  found  the  facts.  Indeed,  there  is  no  dispute 
about  the  facts.  It  clearly  appears  that  the  garnish- 
ments of  Carter  and  Lothian  were  duly  served  on  the 
bank  prior  to  that  of  Deering  &  Co.,  and  although  Kim- 
ball's first  garnishment  had  been  decided  to  be  invalid 
as  against  Deering  &  Co.  and  Lothian,  Kimball  was  not 
estopped  from  claiming  it  valid  against  Carter.  Con- 
ceding, but  not  deciding,  the  extremely  doubtful  propo- 
sition, that,  in  summary  proceedings  of  this  kind,  a 
judge,  referee,  or  court  may  try  and  conclusively  settle 
all  adverse  claims  to  the  property  sought  to  be  applied 
to  the  satisfactioif  of  a  judgment,  yet  all  known  adverse 
claimants  should  have  an  opportunity  to  be  heard,  oth- 
erwise they  would  not  be  bound  by  any  order  made; 
nor  would  the  garnishee  be  protected  by  any  such  order 
from  their  just  claims,  and  might  be  compelled  to 
satisfy  them.  (Code  Civ.  Proc.,  sec.  544;  Robinson  v. 
Tevis,  supra;  Wade  on  Attachments,  sec.  504.)  In  this 
case,  neither  Carter,  the  first  garnishor,  nor  Kimball, 
the  second,  had  any  notice  of  the  supplementary  pro- 
ceeding, and  neither  of  them  appeared. 

It  is  contended  for  respondent,  however,  that  the 
Bryne  note  in  possession  of  the   bank  as  a  pledge  was 
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not  subject  to  attachment,  and  that  only  the  money  real- 
ized therefrom  by  the  bank  was  attachable;  and,  there- 
fore, that  Carter  acquired  no  lien  on  the  money  collected 
by  the  bank  after  the  service  of  his  garnishment;  and 
this  theory  seems  to  have  been  adopted  by  the  judge 
who  heard  the  motion  and  made  the  order. 

But  this  theory  is  unsound.  All  debts  and  credits  of 
a  defendant  in  possession  of  another  are  attachable  by 
garnishment.  The  Bryne  note,  in  possession  of  the 
bank  as  collateral  security  for  a  debt  of  the  defendant 
in  attachment  (Richardson-Kimball  Co.),  was  a  ^'credit,'* 
and  the  defendant's  interest  in  it  was  attachable  by  gar- 
nishment of  the  bank  (Goto  V.  Marshall,  90  Cal.  666), 
and  the  lien  of  Carter's  attachment  not  only  fastened 
itself  upon  the  note,  but  transferred  itself  to  the  money 
when  collected  thereon  by  the  garnishee.  (Robinson  V. 
Tevis,  supra.) 

The  facts  disclosed  by  the  bank  through  the  testimony 
of  its  cashier,  which  the  judge  found  to  be  true,  was 
equivalent  to  a  denial  of  the  alleged  debt  of  the  bank  to 
the  Richardson-Kimball  Co.,  in  the  sense  of  section  720 
of  the  Code  of  Civil  Procedure.  In  view  of  the  numer- 
ous attachments  of  that  debt  the  bank  was  not  obliged 
to  pay  it  to  the  defendant  in  the  attachment  suits  until 
those  attachments  should  be  discharged.  Nor  was  it 
bound  to  pay  it  to  either  of  the  plaintiffs  in  attachment, 
or  to  the  sheriff  for  them,  until  a  settlement  of  their 
adverse  claims  thereto  by  a  judicial  tribunal,  whose 
determination  would  be  conclusive  upon  all  claimants, 
and  afford  ample  protection  to  the  bank.  Conceding 
that  the  bank  might  have  interpleaded  the  adverse 
claimants,  it  substantially  did  so  by  fully  informing  the 
judge  of  all  the  adverse  claims  and  claimants.  It  was 
then  the  duty  of  the  judge  to  deny  the  motion  for  an 
order  on  the  bank  to  pay  the  money  to  Deering  &  Co. ; 
but  if  moved  so  to  do,  he  might  have  made  an  order  per- 
mitting Deering  &  Co.  to  institute  an  action  against  the 
bank  as  provided  in  section  720  of  the  Code  of  Civil 
Procedure.     In  such  an  action  all  persons  claiming   to 
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be  interested  might  and  should  have  been  made  parties; 
and,  if  all  such  were  not  made  parties  by  the  plaintiff, 
the  bank  could  have  caused  them  to  be  brought  in  and 
then  paid  the  money  into  court,  thereby  relieving  itself 
of  all  responsibility. 

I  think  the  two  appeals  from  the  order  denying  the 
motions  to  vacate  the  order  requiring  the  bank  to  pay 
to  plaintiff  herein  the  sum  of  $1,356.22  should  be  dis- 
missed; but  that,  on  the  appeal  of  I.  A.  Lothian,  and 
the  Los  Angeles  National  Bank,  from  the  last  above- 
mentioned  order,  said  last-mentioned  order  should  be 
reversed,  with  leave  to  the  respondent  to  apply  for  an 
order  permitting  it  to  institute  an  action  against  the 
Los  Angeles  National  Bank  pursuant  to  section  720  of 
the  Code  of  Civil  Procedure. 

Belcher,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
appeal  of  I.  A.  Lothian,  and  the  appeal  of  the  Los  An- 
geles National  Bank  from  the  order  denying  appellant's 
motions  to  vacate  a  former  order  requiring  said  bank  to 
pay  to  respondent  the  sum  of  $1,356.22,  are  dismissed. 
But,  on  the  appeals  by  said  Lothian  and  said  bank  from 
said  former  order,  that  order  is  reversed,  and  respond- 
ent corporation  has  leave  to  apply  to  the  superior  court,, 
or  to  the  judge  thereof,  on  the  findings  of  record  in  the 
proceeding  supplementary  to  execution,  for  an  order 
permitting  it  to  institute  an  action  against  the  Los  An- 
geles National  Bank  pursuant  to  section  720  of  the  Code 
of  Civil  Procedure. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 
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[No.   18369.  Department   One. — September  7,    1895.] 

R.   K.  STEPHENS  ET  al..  Respondents,  v.  SOUTH- 
ERN PACIFIC  COMPANY,  Appellant. 

L.\NDLORD    AND  TeNANT — COVENANT  IN   LeaSE — DESTRUCTION   BY   FiRE — 

Spread  of  Fire — Negligence  of  Railroad  Company. — Where  a 
lease  from  a  railroad  company  of  land  adjoining  its  depot  grounds, 
upon  which  the  lessee  had  constructed  a  warehouse,  covenanted 
that  the  railroad  company  would  not  be  responsible  for  any 
damage  caused  by  fire  from  its  railroad  engines,  or  from  any 
other  means,  the  owner  of  the  warehouse  cannot  recover  for  its 
destruction  by  fire  spreading  from  the  adjoining  lands  of  the 
railroad  company,  negligently  kindled  by  its  employees  thereon 
for  the  purpose  of  burning  dry  grass  and  rubbish. 

Id. — ^Validity  of  Covenant — Public  Policy. — The  covenant  in  the 
contract  of  lease  that  the  railroad  company  should  not  be  respon- 
sible for  any  damage  caused  by  fire  is  valid,  and  not  void  as 
against  public  policy;  nor  are  the  dangers  and  risks  to  the  public 
as  to  the  destruction  of  its  property  by  fire  in  any  degree  in- 
creased by  the  covenant  between  the  parties. 

Id. — Subsequent  Statute — Change  in  Public  Poucy — Penalty  for 
Starting  Fires. — If  a  contract  conforms  to  the  public  policy  of 
the  state  when  made,  a  change  in  public  policy  will  not  avoid  it; 
and  a  subsequent  statute  making  it  a  misdemeanor  to  start  fires 
in  certain  localities  without  first  taking  certain  precautions,  where- 
by the  property  of  an  adjoining  or  contiguous  owner  is  injured, 
damaged,  or  destroyed,  cannot  render  invalid  a  covenant  in  a 
lease  made  before  its  passage,  exempting  the  lessor  from  re- 
sponsibility for  any    damage  caused    by    fire. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Tulare  County,  and  from  an  order  denying  a  new  trial. 
W.  A.  Gray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Foshay  Walker,  for  Appellant. 

The  exemption  clause  in  the  lease  was  no  more  void, 
as  against  public  policy,  than  a  policy  of  insurance  to 
protect  the  railroad  company  against  damage  from 
the  negligence  of  its  employees,  which  is  everywhere 
held  to  be  valid,  and  to  violate  no  rule  of  public 
policy.  (Civ.  Code,  sees.  2629,  2755;  Patapsco  Ins.  Co. 
v.  Coulter,  3  Pet.  222 ;  Columbia  Ins.  Co.  v.  Lawrence,  10 
Pet.  507;  Waters  v.  Merchants'  etc.  Ins.  Co.,  11  Pet.  213; 
X)rient  Ins.  Co.    V.  Adams.  123  U.  S.   67;  Liverpool  etc. 
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Co.  V.  Phenix  Ins.  Co.,  129  U.  S.  438;  California  Ins. 
Co.  V.  Union  Compress  Co.,  133  U.  S.  414 ;  Perrin  v.  Pro- 
tectian  Ins.  Co.,  11  Ohio,  147;  38  Am.  Dec.  728;  St.  Louis 
Ins.  Co.  V.  Glasgow,  8  Mo.  713;  41  Am.  Dec.  6G1;  Hen- 
derson y.  Western  etc.  Ins.  Co.,  10  Rob.  (La.)  164;  43  Am. 
Dec.  176;  Gates  V.  Madison  etc.  Ins.  Co.,  5  N.  Y.  469; 
Mathews  v.  Insurance  Co.,  13  Barb.  234;  Hynds  v. 
Schenectady  etc.  Ins.  Co.,  16  Barb.  119 ;  Enterprise  Ins. 
Co.  V.  Parisot,  35  Ohio  St.  35;  35  Am.  Rep.  589;  Gove  V. 
Farmers'  etc.  Ins.  Co.,  48  N.  H.  41 ;  2  Am.  Rep.  168 ;  John^ 
son  V.  Berkshire  etc.  Ins.  Co.,  4  Allen,  388;  Hale  v.  Wash- 
ington Ins.  Co.,  2  Story,  176.)  The  court  erred  in 
arbitrarily  requiring  the  jury  to  add  interest  from  the 
date  of  the  fire  to  the  amount  of  damage  caused  thereby, 
such  interest  being  in  the  discretion  of  the  jury.  (Civ. 
Code,  sec.  3288.) 

Van  Ness  &  Redman,  for  Respondents. 

The  exemption  clause  is  void.  (Civ.  Code,  sec.  2629; 
Chandler  v.  Worcester  etc.  Ins.  Co.,  3  Cush.  328 ;  Roesner 
v.  Hermann,  8  Fed.  Rep.  782 ;  Johnson  v.  Richmond  etc. 
R.  R.  Co.,  86  Va.  975;  Act  of  March  31,  1891.)  Defend- 
ant not  having  objected  to  the  computation  of  interest 
in  the  court  below,  cannot  object  to  it  upon  appeal. 
(BvUard  V.  Stone,  67  Cal.  482 ;  Burnett  v.  Lyford,  93  Cal. 
114.) 

Garoutte,  J. — ^The  plaintiff,  Stephens,  was  the  owner 
of  a  certain  warehouse,  situated  upon  land  adjoining 
the  defendant's  depot  grounds,  in  the  town  of  Hanford, 
California.  The  said  land  was  held  by  Stephens  under 
a  lease  from  the  defendant.  One  of  the  covenants  of 
said  lease  was  as  follows :  "And  it  is  further  agreed  that 
the  said  party  of  the  first  part  [defendant]  shall  not  be 
responsible  for  any  damage  caused  by  fire,  whether  from 
railroad  engines,  or  from  the  buildings  of  the  said  party 
of  the  first  part,  or  by  fires  caused  from  any  other 
means,  but  the  risk  and  damage  from  whatever  source 
shall  be  alone  sustained  by  the  said  party  of  the  second 
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part  [Stephens]."  Upon  August  8,  1891,  and  while  said 
lease  was  in  force,  the  said  warehouse  was  destroyed  by 
fire  which  had  been  kindled  by  defendant's  employees 
upon  adjoining  land  for  the  purpose  of  burning  the  dry 
grass,  rubbish,  etc.,  thereon.  At  the  time  of  said  fire 
the  plaintiff,  Stephens,  was  carrying  insurance  on  said 
warehouse  in  the  two  insurance  companies,  plaintiffs,  in 
the  sum  of  nine  thousand  dollars.  The  insurance  was 
paid,  and  this  action  was  brought  by  the  insurers  and 
insured  jointly  to  recover  from  the  defendant  the  value 
of  the  premises  so  destroyed.  The  verdict  and  judg- 
ment were  for  the  plaintiffs,  from  which  judgment,  and 
from  a  subsequent  order  denying  its  motion  for  a  new 
trial,  the  defendant  has  appealed. 

The  trial  court  held  the  foregoing  provision  of  the 
contract  of  lease  void,  as  against  public  policy,  and  our 
attention  shall  be  addressed  to  the  consideration  of 
that  question,  for,  as  we  view  the  case,  a  solution  of 
it  is  determinative  of  the  litigation.  The  fact  that  the 
defendant  is  a  common  carrier  has  no  place  in  the  case. 
The  rights  of  parties  dealing  with  common  carriers, 
and  the  duties  of  common  carriers  toward  parties  with 
whom  they  deal,  and  toward  the  public  in  general,  are 
elements  foreign  to  any  question  here  involved.  At  that 
time  it  was  not  dealing  with  plaintiff  Stephens  as  a  com- 
mon carrier,  nor  was  Stephens  contracting  with  it  upon 
any  such  understanding  or  hypothesis.  As  far  as  this 
transaction  was  concerned,  the  parties  when  contracting 
stood  upon  common  ground,  and  dealt  with  each  other  as 
A  and  B  might  deal  with  each  other  with  reference  to  any 
private  business  undertaking.  It  follows  that  all  those 
principles  of  law  denying  or  restricting  the  right  of 
common  carriers  to  limit  their  legal  liabilities  for  d«im- 
ages  arising  from  injury  to  person  or  proi)erty  stand 
upon  a  different  plane,  and  are  not  controlling  here. 

Is  this  provision  of  the  contract  void  as  against  public 
policy?  That  the  principle  of  law  involved  is  an  original 
one,  as  applied  to  the  present  stete  of  facts,  is  apparent, 
when  we  consider  that  but  a  single  case  has  been  found  di- 
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rectly  in  point,  although  it  is  evident  from  the  argu- 
ment that  counsel  upon  both  sides  have  industriously 
sought  for  precedent.  This  provision  of  the  contract  is 
declared  by  respondents  to  be  opposed  to  public  policy  in 
this,  that  it  has  a  tendency  to  lessen  the  amount  of  care 
that  defendant  would  exercise,  both  in  the  selection  and 
operation  of  its  machinery,  and  in  the  general  conduct 
of  its  business,  through  its  employees,  in  respect  to 
the  control  of  fire,  the  element  here  involved ;  that  the 
undoubted  effect  of  a  contract  exempting  a  party  from 
damages  flowing  from  his  negligent  use  of  fire  is  to  in- 
crease the  chances  of  conflagration;  that  is,  one  who  is 
protected  by  an  agreement  against  the  results  of  his 
carelessness  in  this  respect  will  not  take  the  same  care 
as  he  otherwise  would;  and,  therefore,  carelessness  oc- 
casioned and  caused  by  the  agreement,  increasing  the 
probabilities  of  conflagrations,  injuriously  operates  upon 
the  interests  of  the  public  at  large. 

The  foregoing  line  of  reasoning  is  ingenious,  but  we 
cannot  indorse  it  as  sound  in  law.  It  has  been  well 
said  that  public  policy  is  an  unruly  horse,  astride  of 
which  you  are  carried  into  unknown  and  uncertain 
I>aths,  and  here  that  horse  would  be  carrying  us  beyond 
all  limits  ever  reached  before,  if  respondent's  position 
should  meet  with  our  approval.  While  contracts  op- 
posed to  morality  or  law  should  not  be  allowed  to  show 
themselves  in  courts  of  justice,  yet  public  policy  requires 
and  encourages  the  making  of  contracts  by  competent 
parties  upon  all  valid  and  lawful  considerations,  and 
courts  so  recognizing  have  allowed  parties  the  widest 
latitude  in  this  regard;  and,  unless  it  is  entirely  plain 
that  a  contract  is  violative  of  sound  public  policy,  a 
court  will  never  so  declare.  "The  power  of  the  courts 
to  declare  a  contract  void  for  being  in  contravention  of 
sound  public  policy  is  a  very  delicate  and  undefined 
power,  and,  like  the  power  to  declare  a  statute  unconstitu- 
tional, should  be  exercised  only  in  cases  free  from  doubt." 
(Richmond  v.  Duhuque  etc.  R.  R.  Co.,  26  Iowa,  191.) 
"Before  a  court  should   determine  a  transaction  which 
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has  been  entered  into  in  good  faith,  stipulating  for 
nothing  that  is  malum  in  se,  to  be  void  as  contravening 
the  policy  of  the  statute,  it  should  be  satisfied  that  the 
advantage  to  accrue  to  the  public  for  so  holding  is  cer- 
tain and  substantial,  not  theoretical  or  problematical." 
{Kellogg  y.  Larkin,  3  Finn.  125;  56  Am.  Dec.  164.) 
"No  court  ought  to  refuse  its  aid  to  enforce  a  contract 
on  doubtful  and  uncertain  grounds.  The  burden  is  on 
the  defendant  to  show  that  its  enforcement  would  be  in 
violation  of  the  settled  public  policy  of  this  state,  or  in- 
jurious to  the  morals  of  its  people."  (Swann  v.  Swann, 
21  Fed.  Rep.  299.) 

Turning  our  attention  to  this  provision  of  the  lease,  let 
us  concede,  for  present  purposes  only,  this  covenant  to  be 
opposed  to  the  policy  of  the  law,  if  its  results  are  fairly 
and  truly  stated  by  respondents.  But  we  deny  that  such 
results  would  follow.  Respondent's  argument  is  that 
the  inevitable  and  necessary  tendency  of  the  covenant 
is  to  reduce  in  some  appreciable  degree  the  qtumtum  of 
care  exercised  by  the  defendant  in  guarding  against  the 
destruction  of  the  property  of  the  public  by  fire;  not  the 
warehouse  of  the  plaintiff,  Stephens,  for,  as  between  him 
and  the  defendant  considered  alone,  there  can  be  no 
question  as  to  the  validity  of  the  contract  under  con- 
sideration. It  is  the  rights  and  interests  of  the  public 
which  it' is  claimed  are  infringed  upon,  and  a  trespass 
upon  their  interests  and  rights  must  be  shown,  or  a  case 
of  the  present  character  is  a  total  stranger  to  any  ques- 
tion of  public  policy. 

Were  the  dangers  and  risks  to  the  public  as  to  the 
destruction  of  plaintiff's  property  by  fire  in  any  degree 
increased  by  the  aforesaid  covenant?  Answering  re- 
spondent's argument  by  a  like  argument,  we  say,  no.  It 
may  be  conceded  that  the  covenant  had  the  effect  as  to 
plaintiff's  warehouse  to  lessen  defendant's  care  in  guard- 
ing againt  fire,  but,  as  defendant's  care  lessened,  the 
owner's  care  proportionately  increased.  Knowing  that 
the  defendant  was  absolutely  absolved  from  any  legal  re- 
sponsibility for  its  destruction  by  fire,  we  must  assume 
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that  plaintiff  Stephens,  the  owner,  in  the  protection  of 
his  building  from  the  negligence  of  the  defendant's 
acts,  exercised  a  degree  of  care  commensurate  with  the 
dangers  that  surrounded  it;  for  it  cannot  be  gainsaid 
that  a  man  of  ordinary  business  understanding,  having 
bartered  away  any  right  of  action  for  damages  for  de- 
struction of  his  property  by  fire  which  might  thereafter 
accrue  from  defendant,  would  increase  his  care  and 
watchfulness  in  preserving  his  property  from  such  de- 
struction. We  think  it  must  be  assumed  that,  in  propor- 
tion as  the  amount  of  care  exercised  by  defendant  in  the 
protection  of  this  property  from  fire  decreased,  the 
amount  of  care  exercised  by  plaintiff  in  its  protection  in- 
creased. Having  sold  his  remedy  for  damages  in  case  of 
fire,  it  behooved'  him  to  be  ever  on  the  alert  in  the  pro- 
tection of  his  property.  Under  any  aspect  of  the  case, 
this  question  is  only  material  in  view  of  the  contingency 
of  a  spreading  of  the  conflagration  from  the  warehouse 
of  plaintiff  to  the  property  of  the  public  in  general,  for 
the  whole  argument  concedes  that,  if  the  danger  and 
risk  by  fire  to  the  property  of  the  public  are  not  increased, 
then  there  is  nothing  whatever  in  the  contention.  And 
thus  it  is  again  made  apparent  to  what  distant  and  un- 
trodden paths  that  unruly  horse,  public  policy,  will  carry 
you,  unless  he  be  guided  by  a  steady  hand  and  a  strong 
rein. 

The  remaining  question  presents  itself:  Is  the  result 
of  this  covenant  necessarily  to  lessen  the  degree  of  care 
formerly  exercised  by  the  defendant  toward  the  property 
of  the  public,  and  which  the  law  ever  enjoins  upon  it  to 
exercise?  In  other  words,  are  the  probabilities  of  the 
destruction  of  the  property  of  the  public  by  fire  com- 
municated by  defendant,  not  via  the  warehouse  of  plain- 
tiff, but  directly  communicated,  increased  by  reason  of 
this  covenant  in  the  lease?  It  is  argued  that  defend- 
ant's losses  by  fire  arising  from  its  negligence,  being 
materially  reduced  if  a  large  number  of  these  contracts 
were  outstanding,  it  would  necessarily  become  careless 
in  the  selection  of  its  servants,  and  neglectful  and  over- 
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economical  in  the  selection  of  modem  machinery,  and 
thus  the  dangers  to  the  public  from  conflagration  would 
be  multiplied.  We  do  not  see  that  such  result  would 
follow.  It  must  be  borne  in  mind  that  the  lessees  of 
defendant  under  these  contracts  are  no  part  of  the  pub- 
lic. Each  one  of  them  has  sold  his  right  as  one  of  the 
public,  and  is  not  in  a  position  to  complain  as  to  the 
burdens  cast  upon  him  as  an  individual.  The  public 
here  are  the  people  holding  no  leases.  The  defendant 
in  this  case  not  only  owes  the  public  the  same  duty 
after  the  execution  of  the  lease  that  it  did  before,  but 
there  is  no  reason  in  the  world  why  it  would  not  per- 
form that  duty  in  the  same  way  as  it  had  done  in  the 
past,  however  careful  or  neglectful  that  performance 
might  be.  Why  would  not  this  be  so,  for  the  public 
had  the  same  rights  and  the  same  remedies  against  the 
defendant  after  as  before  the  execution  of  the  lease,  and 
likewise  the  defendant  was  liable  for  damages  in  the 
same  amount,  upon  the  same  property,  and  upon  the 
same  facts?  It  thus  appears  that  the  contract  in  no  way 
changed  the  relations  and  conditions  existing  between 
the  defendant  and  the  public,  and,  such  being  the  fact, 
no  reason  exists  for  a  change  upon  its  part  in  the  man- 
ner of  the  conduct  of  its  business.  While  it  is  true  that 
the  making  of  this  contract  withdrew  plaintiff  as  one  of 
the  public,  and,  it  may  be  said,  thereby  reduced  the 
proportions  of  the  public  to  that  extent,  still  it  would 
seem  the  refinement  of  absurdity  to  hold  for  such  reason 
that,  the  public  being  reduced,  the  care  exercised  by  de- 
fendant toward  the  public  would  be  reduced  pro  tanio. 

The  late  case  of  Griswold  v.  Illinois  Cent.  Ry.  Co. 
(Iowa),  57  N.  W.  Rep.  843,  in  its  facts  is  fully  analo- 
gous to  the  case  at  bar,  and,  upon  a  rehearing  and  re- 
argument,  a  similar  covenant  in  a  lease  was  sustained 
as  in  no  manner  contravening  public  policy.  Espe- 
cially is  this  case  valuable  as  precedent  when  we  pause 
to  consider  the  stringent  provisions  of  the  code  of  that 
state  in  dealing  with  the  liability  of  common  carriers 
for  damages  to  property  arising  from   fire  and  other 
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causes.  And  doubly  so  in  view  of  the  further  salient 
fact  that  the  lease  in  that  case  upon  its  face  appears  to 
indicate  that  benefits  to  the  lessor,  in  its  capacity  as  a 
common  carrier,  would  accrue  by  reason  of  the  making 
thereof.  These  matters  are  not  found  in  the  case  at 
bar,  and  to  that  extent  the  case  occupies  much  broader 
ground  than  we  are  required  here  to  take.  The  dissent- 
ing opinion  of  the  learned  chief  justice  is  based,  to  some 
extent  at  least,  upon  these  provisions  of  the  Iowa  code, 
and  the  further  claim  that  the  railroad  company  was 
acting  in  its  capacity  as  a  common  carrier  in  making 
the  lease,  conditions  which,  we  have  already  suggested, 
do  not  surround  us  here.  The  remaining  objection  of 
the  learned  chief  justice  to  the  validity  of  the  judgment 
ordered  by  the  majority  of  that  court  is  in  line  with 
these  respondents'  contention,  and  we  think  unsound. 

Farmer  A  is  in  the  habit  of  burning  his  stubble  field 
in  the  fall  of  the  year.  B  leases  from  him  a  small  por- 
tion of  his  farm  for  storage  or  residence  purposes,  there 
being  a  clause  in  the  contract  similar  to  the  one  here 
involved.  Farmer  A  in  burning  his  stubble  allows  the 
fire  to  escape  from  his  control,  and  B's  property  is  de- 
stroyed ;  or  A  is  the  owner  of  a  powder  factory,  and 
leases  to  B  an  adjoining  tract  of  land.  This  exemption 
damage  covenant  is  placed  in  the  lease;  the  powder 
plant  explodes,  and  B's  property  is  destroyed.  These 
illustrations  in  principle  are  parallel  with  the  case  at 
bar.  Both  the  farmer  and  the  factory  owner  owed  the 
duty  to  the  public  of  exercising  a  certain  degree  of  care, 
one  in  burning  his  stubble  field,  the  other  In  carrying 
on  his  factory.  If  this  covenant  in  the  present  case 
had  the  effect  to  lessen  the  degree  of  care  exercised  by 
defendant,  it  had  the  same  effect  in  the  lease  of  the 
farmer  and  the  powder  man.  If  the  risks  and  dangers 
to  the  property  of  the  public  from  fire  were  increased 
in  this  case  by  reason  of  the  covenant,  they  were  like- 
wise increased  in  those  cases.  Yet  it  would  seem  a 
gross  trespass  upon  the  rights  of  parties  to  make  con- 
tracts, to  hold  the  covenant  void  as  against  the  policy  of 
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the  law  in  the  hypothetical  cases  cited.  To  hold  that 
the  interests  of  the  public  were  of  such  gravity,  and 
were  so  interwoven  into  such  a  contract,  as  to  vitiate 
the  contract,  would  carry  us  far  beyond  any  principle 
of  law  yet  recognized  by  courts  or  law-writers. 

If  the  doctrine  enunciated  by  respondent  be  sound, 
then  a  multitude  of  contracts  covering  many  and  diverse 
subjects,  and  which  are  being  entered  into  every  day  of 
the  world,  and  recognized  and  acted  upon  both  by  par- 
ties and  courts,  must  fall  to  the  ground.  As  a  striking 
example,  the  ordinary  contract  of  fire  insurance  cannot 
stand  the  test,  for  it  cannot  be  gainsaid  that  such  a  con- 
tract necessarily  has  the  tendency  to  lessen  the  care 
which  the  owner  would  otherwise  exercise  in  the  pro- 
tection of  his  property  from  fire.  Upon  respondents* 
line  of  argument,  such  owner  owes  a  duty  to  the  pub- 
lic, possibly  in  the  protection  of  his  own  property  from 
fire,  certainly  in  the  protection  of  the  property  of  the 
public,  and,  if  his  care  is  lessened  in  the  performance 
of  that  duty  by  reason  of  the  contract  of  insurance, 
then  surely  the  dangers  and  risks  to  the  property  of 
the  public  are  increased.  Yet,  notwithstanding  this 
reasoning,  courts  everywhere  have  upheld  this  class  of 
contracts,  and  repelled  all  assaults  upon  them  as  being 
opposed  to  the  policy  of  the  law.  While  it  may  not  be 
found  in  the  contract  itself  that  the  negligence  of  the 
owner  in  causing  the  fire  shall  be  no  bar  to  a  recovery, 
it  has  been  held  always  and  ever3rNvhere  that  such  is  the 
law,  even  in  the  absence  of  express  stipulation  to  that 
end;  and  an  express  stipulation  inserted  in  the  contract 
in  accordance  with  the  general  principle  would  cer- 
tainly in  nowise  weaken  the  doctrine.  As  sustaining 
this  general  principle,  see  Patapsco  Ins.  Co.  v.  Coulter,  3 
Pet.  222 ;  Columbia  Ins.  Co.  v.  Lawrence,  10  Pet.  507 ; 
Waters  v.  Merchants'  etc.  Ins.  Co.,  11  Pet.  213;  Liverpool 
Steam  etc.  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  438. 

Let  us  look  at  another  class  of  contracts  which  have 
been  sustained  by  the  courts,  but  sustained  wrongfully,. 
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if  the  soundness  of  the  argument  advanced  by  re- 
spondents can  be  maintained.  Courts  have  sustained 
contracts  made  by  common  carriers  with  insurance 
companies,  whereby  property  under  their  control,  and 
in  transit,  has  been  insured  against  negligence  of  their 
employees.  (California  Ins.  Co.  v.  Union  Compress  Co., 
133  U.  S.  387 ;  Phoenix  Ins.  Co.  v.  Erie  etc.  Transpoi^ta- 
tion  Co.,  117  U.  S.  312.)  Following  respondents'  line  of 
argument,  surely  such  contracts  would  have  a  tendency 
to  lessen  the  care  otherwise  exercised  by  common  car- 
riers in  the  transportation  of  goods,  and  would  thereby 
trespass  upon  the  rights  of  the  public,  and,  so  trespass- 
ing, would  render  void  all  contracts  of  that  character. 
But  the  courts,  after  careful  investigation,  have  arrived 
at  a  contrary  conclusion. 

To  support  the  invalidity  of  this  contract,  counsel 
rely  upon  an  act  of  the  legislature  found  in  the  statutes 
of  1891,  page  473,  which  declares  a  party  guilty  of  a 
misdemeanor  who  starts  fires  in  certain  localities  (with- 
out first  taking  certain  precautions) ,  whereby  the  prop- 
erty of  an  adjoining  or  contiguous  owner  is  injured, 
damaged,  or  destroyed.  If  for  no  other  reason,  this 
act  of  the  legislature  cannot  be  relied  upon  to  assist 
respondents'  case,  for  it  was  passed  subsequent  to 
the  making  of  the  contract,  and,  if  the  contract  was 
valid  when  made,  no  subsequent  act  of  the  legislature 
can  render  it  invalid.  It  is  laid  down  as  an  elemen- 
tary principle  in  Greenhood  on  Public  Policy,  that,  if 
a  contract  conform  to  the  public  policy  of  the  state 
when  made,  a  change  in  public  policy  will  not  avoid 
it. 

We  conclude  that  the  line  of  reasoning  indulged  in 
by  respondents  to  support  the  invalidity  of  this  contract 
is  more  specious  than  sound ;  that  the  interests  of  the 
public  in  the  contract  are  more  sentimental  than  real; 
and  that  such  a  contract  violates  no  statute,  conflicts 
with  no  principle  of  law,  and  in  no  way  infringes  upon 
public  policy. 
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For  the   foregoing  reasons  the  jadgment   and  order 
are  reversed  and  the  cause  remanded. 

Van  Fleet,  J.,  and  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  18370.     Department  One.— September  7,  1895.] 

CHARLES  KING  et  al..  Respondents,  v.  SOUTH- 
ERN PACIFIC  COMPANY,  Appellant. 

Landlord  and  Tenant — Covenant  in  Lease — Destruction  op  Waiie- 
HousE  BY  Fire — Negugence  of  Railroad  Company — Bailment — 
Notice  of  Covenant. — Where  a  lease  from  a  railroad  company 
of  land  adjoining  its  depot  grounds,  upon  which  the  lessee  had 
constructed  a  warehouse,  covenanted  that  the  railroad  company 
would  not  be  responsible  for  any  damage  caused  by  fire  from 
railroad  engines,  or  from  any  other  means,  the  owner  of  the 
warehouse  cannot  recover  for  its  destruction  by  fire  spreading 
from  adjoining  lands  of  the  railroad  company,  nor  for  the  loss 
of  his  property  stored  therein,  nor  could  his  sublessee  recover, 
having  notice  of  the  covenant;  but  a  third  party,  who  was  not 
a  lessee,  but  a  bailor  of  goods  stored  in  the  warehouse,  may 
recover  from  the  railroad  company  for  the  loss  of  goods  by  fire 
caused  by  its  negligence,  and  it  is  immaterial  whether  such  bailor 
had  notice  or  knowledge  of  the  existence  of  the  covenant. 

Id. — Recovery  of  Damages — Negugence — Allowance  of  Interest — 
Discretion  of  Jury — Erroneous  Instruction. — In  an  action  for 
negligence  causing  the  destruction  of  plaintiff's  property  by  fire, 
the  question  of  interest  upon  the  damages  allowed  must  be  left 
to  the  discretion  of  the  jury;  and  an  instruction  is  erroneous 
which  arbitrarily  requires  the  jury  to  add  interest,  from  the  date 
of  the  fire,  to  such  sum  as  they  might  find  to  be  the  amount  of 
the  damage  caused. 

Id. — ^Verdict  for  Lump  Sum — Modification  of  Judgment — Reversal. 
Where  the  jury  were  erroneously  instructed  as  to  the  allowance 
of  interest,  and  the  verdict  is  for  a  lump  sum,  a  modification  of 
the  judgment  cannot  be  made,  but  the  judgment  must  be  reversed, 
and  a  new  trial  granted. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Tulare  County,  and  from  an  order  denying  a  new  trial. 
W.  A.  Gray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court  in 
the  case  of  Stephens  et  al.  v.  Southern  Pacific  Co.,  ante, 
p.  86,  and  in  the  opinion  of  the  court  in  this  case. 
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Foshay  Walker,  for  Appellant. 

King,  if  a  trespasser,  cannot  complain  of  negligence; 
but  being  in  under  the  lease,  he  is  bound  by  its  terms  as 
much  as  the  original  lessee.  {McCoy  v.  Southern  Pae.  Co., 
94  Cal.  568 ;  Civ.  Code,  sec.  3521 ;  Pardee  V.  Gray,  66  Cal. 
524;  Cobum  V.  GoodaU,  72  Cal.  504;  1  Am.  St.  Rep.  75.) 
The  court  erred  in  refusing  to  allow  proof  that  King 
knew  of  the  exemption  clause  in  the  lease.  (Thomas 
V.  Hannibal  etc.  Ry.  Co.,  82  Mo.  538;  Nolan  V.  Chicago 
etc.  R.  R.  Co.,  23  Mo.  App.  353.) 

Van  Ness  &  Redman,  for  Respondents. 

Garoutte,  J. — In  an  action  entitled  Stephens  et  al.  V. 
Southern  Pacific  Co.  (ante,  p.  86),  a  corporation.  No. 
18,369,  this  day  decided,  damages  were  sought  to  be 
recovered  from  this  defendant  for  the  destruction  of  a 
certain  warehouse  by  Are  engendered  by  the  negligence 
of  defendant.  The  respondent  King,  in  this  case,  had 
charge  of  this  warehouse  as  the  agent  of  Stephens,  the 
owner  at  the  time  of  the  Are,  and  now  seeks  to  recover 
from  defendant  damages  for  the  destruction  by  liiat  fire 
of  certain  property  belonging  to  him,  and  then  stored  in 
said  warehouse.  Judgment  went  against  defendant,  and 
this  is  an  appeal  from  such  judgment,  and  from  an  order 
denying  the  motion  for  a  new  trial. 

At  the  trial  defendant  offered  to  prove  that  the  plain- 
tiff. King,  had  actual  notice  of  the  covenant  in  the  lease 
to  Stephens,  exempting  defendant  from  liability  for 
property  destroyed  by  fire,  which  covenant  we  have 
considered  at  length  in  the  above-mentioned  case  of 
Stephens  V.  Southern  Pac.  Co.  Under  objection  defend- 
ant was  not  allowed  to  make  the  proof,  and  the  ruling 
of  the  court  in  this  regard  forms  the  main  ground  for 
the  present  appeal. 

Was  the  question  of  plaintiff's  knowledge  of  the  exists 
ence  of  such  a  covenant  material  to  the  merits  of  this 
litigation?  We  fail  to  see  its  materiality.  It  is  not 
necessary  to  determine  the  length  and  breadth  of  this 
covenant^  for  of  itself  it  could  in  no  way  bind  third 
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parties.  Whatever  liabilities  Stephens  assumed  there- 
under, were  a  matter  eolely  with  him  and  the  defendant. 
And  the  defendant's  primary  liability  to  third  parties 
was  the  same  after  as  before  the  making  of  such  a  lease. 
Conceding  that  all  property  stored  in  the  warehouse,  as 
between  the  parties  to  the  lease,  was  the  property  of 
Stephens,  yet  as  to  third  parties  such  contention  avails 
defendant  nothing.  Plaintiff  King,  as  the  agent  of 
Stephens,  received  goods  in  storage,  and  we  do  not  see 
that  he  is  in  a  different  position  by  reason  of  having 
stored  his  own  goods  therein  than  though  he  had  re- 
ceived upon  storage  the  goods  of  other  parties.  These 
goods  were  not  stored  by  King  as  Stephens'  goods,  but 
rather  by  Stephens,  through  his  agent,  as  King's  goods. 
King's  agency  would  seem  to  be  an  immaterial  element 
in  the  case,  and  no  principle  of  law  is  cited  that  would 
bar  a  recovery  from  the  defendant  for  the  destruction 
of  goods  arising  from  its  negligence,  by  any  person 
storing  goods  iii  the  warehouse  under  cotitract  with  the 
owner.  The  question  of  notice  as  to  this  covenant 
would  be  immaterial,  as  a  matter  in  which  third  parties 
had  no  interest.  Let  us  suppose  a  party  storing  goods 
had  notice  of  the  lease  in  this  particular.  It  would  put 
him  upon  notice  of  what?  Why,  simply  that  by  the 
lease  in  its  widest  possible  sense  Stephens  would  indem- 
nify the  defendant  against  any  loss  from  the  destruction 
by  fire  of  property  situated  upon  the  leased  land,  a 
matter  certainly  of  no  interest  or  moment  to  a  party 
contemplating  a  storage  of  his  goods  in  the  warehouse. 
Stephens  could  not  recover  for  the  destruction  of  his 
warehouse,  or  his  property  stored  therein,  nor  could  his 
lessee  having  notice  of  the  covenant.  (Thomas  V.  Han- 
nibal etc.  R.  Rl  Co.,  82  Mo.  538;  Nolon  V.  Chicago  etc. 
R.  R.  Co.,  23  Mo.  App.  355.)  But  plaintiff  King  occu- 
pied no  such  position.  He  was  no  lessee;  no  rights  or 
interests  ever  passed  to  him  under  the  lease,  and  he 
was  in  no  sense  in  privity  with  Stephens.  His  right  to 
recover  grows  out  of,  and  is  based  upon,  the  fact  that  he 
was  lawfully  entitled  to  store  his  goods  in  the  ware- 
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hoase,  without  any  regard  to  the  exemption  clause  of 
the  lease  made  by  the  owner,  and  that  while  so  stored 
they  were  destroyed  through  the  negligence  of  the  de- 
fendant's employees. 

The  cases  relied  upon  to  support  appellant's  conten- 
tion fall  short  of  the  mark.  McCoy  V.  Southern  Pac.  Co^ 
94  Cal.  568,  is  based  upon  a  section  of  the  Civil  Code, 
and  must  be  read  in  the  light  of  that  section.  If  the 
plaintiff  in  that  case  had  been  a  tenant  of  the  Boyds, 
without  notice  as  to  their  agreement  with  defendant 
regarding  the  opening  in  the  fence,  then  the  doctrine 
of  the  Missouri  cases  above  cited  would  probably  have 
been  applicable,  and  a  recovery  sustained;  but  tiie  status 
of  plaintiff  was  held  to  be  that  of  a  mere  licensee  of  the 
Boyd  Brothers,  they  being  at  all  times  in  the  actual 
possession  of  the  land,  and,  for  the  purposes  of  the 
statute  heretofore  referred  to,  the  owners  thereof. 
The  court  gave  the  jury  the  following  instruction: 
''If  from  the  evidence  you  are  satisfied  that  the  plain- 
tiff. King,  had  in  the  warehouse  and  addition  tiiereto, 
referred  to  in  the  testimony  as  Blum's  warehouse,  the 
property  testified  to  by  him,  and  that  the  value  of  said 
property  was,  at  the  time  of  its  destruction  by  fire,  of 
the  value  testified  to  by  him,  and  that  said  fire  and  the 
destruction  of  said  property  was  caused  by  the  negli- 
gence of  the  defendant,  you  will  find  a  verdict  for  plain- 
tiffs for  five  thousand  five  hundred  dollars,  with  interest 
thereon  at  the  rate  of  seven  per  cent  per  annum  from 
the  date  of  the  fire."  This  instruction  is  clearly  erro- 
neous in  this,  that  it  arbitrarily  required  the  jury  to  add 
interest  from  the  date  of  the  fire  to  such  sum  as  they 
might  find  to  be  the  amount  of  the  damage  caused.  In 
a  case  of  this  character  the  question  of  interest  must 
be  left  to  the  discretion  of  the  jury.  Section  3288  of 
the  Civil  Code  provides :  "In  an  action  for  the  breach 
of  an  obligation  arising  from  contract,  and  in  every 
case  of  oppression,  fraud,  or  malice,  interest  may  be 
given  in  the  discretion  of  the  jury."  We  think  the  ex- 
ception to  the  instruction  sufficiently  full  and  explicit, 
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and,  the  verdict  being  for  a  lump  sum,  a  modification 
of  the  judgment  cannot  be  made. 

For  this  reason  the  judgment  and  order  are  reversed 
and  the  cause  remanded  for  a  new  trial. 

Van  Fleet,  J.,  and  Harbison,  J.,  concurred. 
Hearing  in  Bank  denied. 


[No.   19559.    Department  One.— September  7,  1895.] 

H.  L.  COX,  BY  Her  Guardian  ad  Litem,  Respondent, 
V.  LOS  ANGELES  TERMINAL  RAILWAY,  Appbl- 

LANT. 

Railroads — Expulsion  of  Passenger— Tender  of  Insufficient  Fare 
—Voluntary  Act  of  Plaintiff — Nonsuit.— The  plaintiff,  a  girl 
of  ten  years  of  age,  accompanied  by  two  younger  sisters  and 
another  girl,  while  traveling  in  a  railroad  train,  tendered  two 
fares  for  herself  and  her  sisters,  whereupon  the  conductor  in- 
formed her  that  each  girl  must  pay  full  fare,  and  that  enough 
was  paid  for  only  two  of  them,  and  that  the  others  would  have 
to  get  off  unless  fare  was  paid  for  each  of  them.  The  plaintiff 
thereupon  informed  the  conductor  that  «he  would  not  go  on  with- 
out the  others,  and,  instead  of  accepting  his  offer  to  have  two  of 
them  ride  for  the  fares  tendered  by  her,  chose  to  take  back  the 
money  and  get  off  the  car  with  the  other  girls,  rather  than  go  on 
without  them.  Held,  that  her  leaving  the  car  must  be  regarded 
as  a  voluntary  act  on  her  part ;  and  in  an  action  by  her  guardian 
to  recover  damages  for  her  expulsion  from  the  train  a  motion  for 
a  nonsuit  should  have  been  granted. 

Id,— Previous  Permission  to  Ride.— The  fact  that  on  a  previous  oc- 
casion another  conductor  had  allowed  the  girls  to  ride  for  two 
fares  did  not  render  the  act  of  the  conductor  in  demanding  the 
regular  fare  from  each  of  them  improper,  or  place  the  defendant 
ia  the  wrong. 

Id.— Offer  of  Passenger  to  pay  Fare.— The  plaintiff  is  not  entitled 
to  recover  from  the  railroad  company  because  another  passenger 
said  that  she  would  pay  the  fare  for  the  other  girls,  where  no 
tender  of  fare  was  made  by  her,  and  the  plaintiff  did  not  avail 
herself  of  the  offer. 

Id. — Construction  of  Code^Failure  of  Conductor  to  Wear  Badge- 
Nonpayment  OF  Fare— Recognition  of  CoNDucHMt— Waiver  of 
Objection. — Section  488  of  the  Civil  Code,  requiring  every  con- 
ductor to  wear  a  badge  indicating  his  station,  in  order  to  au- 
thorize him  to  demand  fare,  is  not  intended  to  limit  the  power 
of  the  corporation,  but  is  for  the  protection  of  passengers;  and 
a  passenger  does  not  become  entitled  to  free  transportation  by 
reason  of  the  omission  of  die  conductor  to  put  on  the  badge; 
and  if  the  conductor  is  recognized  and  treated  as  such  when 
without   the   badge,  the  passenger  must  base  his  refusal   to  pay 


Digitized  by  VjOOQ  IC 


Sept.  1895.]    Cox  v.  Los  Angeles  Terminal  Ry.      101 

fare  on  the  ground  that  the  badge  is  not  worn;  and  where  there 
is  no  objection  to  paying  the  fare  on  the  ground  that  the  con- 
ductor was  without  his  badge,  a  passenger  excluded  from  the 
cars  for  failure  to  make  payment  is  deprived  of  no  right,  and 
cannot  afterward  object  to  the  acts  of  the  conductor  for  not 
wearing  the  badge. 

Id. — ^Authority  of  Conductor  without  Badge  to  Expel  Passenger — 
Erroneous  Instruction. — ^An  instruction  that  no  conductor  with- 
out a  badge  has  any  authority  to  meddle  or  interfere  with  any 
passenger  or  property  goes  beyond  the  language  of  section  4^ 
of  the  Civil  Code,  which  merely  denies  authority  to  other  officers 
or  employees  than  the  conductor  to  meddle  or  interfere  with 
passengers  without  a  badge. 

Id. — Excessive  Verdict — Exemplary  Damages. — Where  there  is  no 
evidence  of  the  use  of  any  violence  or  force  toward  the  plaintiff 
on  the  part  of  the  defendant  or  its  employees,  but,  on  the  con- 
trary, the  entire  evidence  shows  that  the  conductor  was  civil  and 
gentle  in  his  intercourse  with  plaintiff,  the  jury  are  not  justified 
in  giving  punitory  or  exemplary  damages,  and  a  verdict  of  five 
hundred  dollars  for  expulsion  for  nonpayment  of  fare,  is  ex- 
cessive. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County.    W.  H.  Clark,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  E.  Gibbon,  for  Appellant. 

The  court  erred  in  denying  the  motion  for  a  nonsuit. 
Under  the  facts  no  exemplary  damages  could  have  been 
given.  Civ.  Code,  sees.  3282,  3294,  3333,  3360;  Gor- 
man V.  Southern  Pac.  Co.,  97  CaL  6;  33  Am.  St.  Rep.  157 ; 
Beach  on  Railways,  890,  891 ;  Louisville  etc.  R.  R.  Co.  V. 
Guinan,  11  Lea,  98;  47  Am.  Rep.  279;  Pullman  Palace 
Car  Co.  V.  Reed,  75  111.  125;  20  Am.  Rep.  232;  Trigg  v. 
St.  Louis  etc.  Ry.  Co.,  74  Mo.  147;  41  Am.  Rep.  305; 
Illinois  Cent.  Ry.  Co.  v.  Sutton,  53  111.  399 ;  Schall  V. 
Bowman,  62  111.  321 ;  Morse  v.  Duncan,  14  Fed.  Rep.  396; 
Indianapolis  etc.  R.  R.  Co.  v.  Bimey,  71  111.  391 ;  Wilson 
v.  Young,  Zl  Wis.  582;  Wyman  v.  Leavitt,  71  Me.  227; 
36  Am.  Rep.  305;  Tarbell  v.  Central  Pac.  R.  R.  Co.,  34 
Cal.  616 ;  Pleasants  V.  North  Beach  etc.  R.  R.  Co.,  34  Cal. 
586;  Turner  V.  North  Beach  etc.  R.  R.  Co.,  34  Cal.  594; 
McLean  V.  Chicago  etc.  Ry.  Co.,  50  Minn.  485.) 

William  E.  Cox,  and  WUl  D.  Gould,  for  Respondent 

The  defendant,  having  ejected  the  plaintiff,  is  respon- 
sible for  any  circumstances  of    aggravation  which  aU 
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tend  the  wrong.  (Sanford  v.  Eighth  Ave.  B.  B.  Co.,  23 
N.  Y.  343;  80  Am.  Dec.  286;  Louisville  etc.  By.  Co.  V. 
Wolfe,  128  Ind.  347;  25  Am.  St.  Rep.  436.)  The  law 
implies  malice,  where  the  party  purposely  commits  a 
trespass.  (Wright  v.  Clark,  50  Vt.  136.)  The  conduct- 
or had  no  badge  and  no  authority  to  act.  (Civ.  Code, 
sec.  488.)  An  offer  to  pay  fare  before  the  train  is 
stopped  cannot  be  refused  by  the  conductor,  no  matter 
who  made  the  tender.  (Ham  v.  Delaivare  etc.  Canal 
Co.,  142  Pa.  St  617.)  An  actual  tender  of  fare  is  not 
necessary.  (Tarbell  v.  Central  Pac.  B.  B.  Co.,  34  Cal. 
616;  Thompson's  Carriers  of  Passengers,  28,  note  8.) 
The  action  of  the  conductor  being  malicious  and  oppress- 
ive, exemplary  damages  were  proper.  (Civ.  Code,  sec. 
3294.)  Compensation  was  allowable  for  humiliation 
and  mental  suffering  of  plaintiff.  (Civ.  Code,  sec.  3282; 
McKinley  V.  Chicago  etc.  By.  Co.,  44  Iowa,  321 ;  24  Am. 
Rep.  748;  Quigley  V.  Central  Pac.  B.  B.  Co.,  11  Nev. 
370,  371;  21  Am.  Rep.  757;  Hamilton  V.  Third  Ave.  B.  B. 
Co.,  53  N.  Y.  28;  Smith  V.  Pittsburg  etc.  By.  Co.,  23  Ohio 
St  10;  Lake  Erie  etc.  By.  Co.  v.  Fix,  88  Ind.  381;  45 
Am.  Rep.  464 ;  Fairchild  V.  California  Stage  Co.,  13  Cal. 
601;  Shatto  V.  Crocker,  87  Cal.  630;  C!ooley  on  Torts,  62- 
67.)  The  jury  may  inflict  punishment  for  disregard  of 
a  public  duty.  (Milwaukee  etc.  By.  Co.  V.  Arms,  91 
U.  S.  489 ;  Beach  on  Railways,  sec.  891 ;  Gorman  V. 
Southern  Pac.  Co.,  97  Cal.  1;  33  Am.  St  Rep.  157;  New 
Orleans  etc.  B.  B.  Co.  v.  Hurst,  36  Miss.  666-69 ;  74  Am. 
Dec.  785;  JeffersonvUle  B.  B.  Co.  v.  Rogers,  38  Ind.  125; 
10  Am.  Rep.  103.)  The  damages  awarded  were  not 
excessive.  (Indianapolis  etc.  B.  B.  Co.  v.  MiUigan,  50 
Ind.  392;  LouisviUe  etc.  By.  Co.  V.  Wolfe,  supra;  Jones  V. 
Steamship  Cortes,  17  Cal.  487,  600;  Lake  Erie  etc.  By.  Co. 
V.  Fix,  88  Ind.  381;  45  Am.  Rep.  464;  Graham  V.  Pacific 
B.  B.  Co.,  66  Mo.  538;  Du  Laurans  V.  First  Division  of 
St.  Paul  etc.  B.  B.  Co.,  15  Minn.  49;  2  Am  Rep.  102; 
Burnham  v.  Grand  Trunk  By.  Co.,  63  Me.  298;  18  Am. 
Rep.  220;  Denver  etc.  Co.  v.  Beed,  4  Col.  App.  500;  Helm 
V.  M'Caughan,  32  Miss.  17;  66  Am.  Dec.  588;  Maroney 
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V.  Old  Colony  &  NewpoH  Ry.  Co.,  106  Mass.  153;  8  Am. 
Rep.  305.) 

Harrison,  J.— This  action  was  brought  in  behalf  of 
the  plaintiff,  an  infant  of  the  age  of  ten  years,  to  recover 
damages  for  having  been  expelled  from  a  train  of  the 
defendant,  upon  which  she  had  taken  passage  as  a  pas- 
senger. At  the  close  of  the  testimony  on  behalf  of  the 
plaintiff  the  defendant  asked  for  a  nonsuit,  which  was 
denied,  and  after  other  testimony  had  been  introduced, 
the  cause  was  submitted  to  the  jury,  who  rendered  a 
verdict  in  favor  of  the  plaintiff  for  five  hundred  dollars. 

A  motion  for  a  new  trial  was  made  and  denied,  and 
the  defendant  has  appealed. 

1.  The  motion  for  a  nonsuit  should  have  been  granted. 
The  plaintiff,  in  company  with  two  younger  sisters  and 
another  girl  about  her  own  age,  were  attending  school 
at  Tropico,  in  the  county  of  Los  Angeles,  and  on  the 
morning  in  question  had  taken  passage  upon  the  cars 
of  the  defendant,  at  Bond  station,  fpr  the  purpose  of 
being  carried  to  Tropico  station,  about  a  mile  and  a 
quarter  distant.  The  rate  of  fare  between  Bond  station 
and  Tropico  was  ten  cents.  When  the  conductor  asked 
for  their  fare  the  plaintiff  tendered  him  twenty  cents  as 
the  fare  for  herself  and  her  two  sisters.  The  conductor 
told  her  that  the  fare  was  ten  cents  for  each  of  them, 
and  that  unless  they  paid  that  amount  of  fare  they 
would  have  to  get  off.  He  also  told  the  plaintiff  that 
the  twenty  cents  was  enough  to  pay  for  two  of  them, 
but  that  the  others  would  have  to  get  off.  The  plaintiff 
then  told  the  conductor  that  she  did  not  like  to  go  on 
without  the  others,  and  that,  if  they  got  off,  she  would 
get  off  too.  Thereupon  the  conductor  handed  the 
money  back  to  plaintiff,  and  when  the  next  station  was 
reached  he  stopped  the  train,  and  the  plaintiff,  with  her 
sisters  and  the  other  girl,  got  off.  There  wds  no  evi- 
dence of  the  use  of  any  violence  or  oppression  or  force 
toward  the  plaintiff  on  the  part  of  the  defendant  or  its 
employees;  on  the  contrary,  the  entire  evidence  shows 
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that  the  conductor  was  civil  and  gentle  in  his  inter- 
course wfth  the  plaintilBf. 

The  plaintiff's  right  of  action  is  limited  to  the  con- 
ductor's treatment  of  herself  alone,  and. as,  instead  of 
accepting  the  offer  of  the  conductor  to  ride  for  the  fare 
tendered  by  her,  she  chose  to  take  back  the  money  and 
get  off  the  car  with  her  sisters,  rather  than  go  on  with- 
out them,  her  leaving  the  car  must  be  regarded  as  a 
voluntary  act  on  her  part.  The  fact  that  on  a  previous 
occasion  another  conductor  had  allowed-  the  three  girls 
to  ride  for  ten  cents  did  not  render  the  act  of  the  con- 
ductor in  demanding  the  regular  fare  on  this  day  im- 
proper, or  place  the  defendant  in  the  wrong;  nor  is 
the  plaintiff  entitled  to  recover  from  the  defendant  be- 
cause another  passenger  said  that  she  would  pay  the 
fare  for  the  other  girls.  No  tender  of  fare  was  made 
by  her,  and  the  plaintiff,  instead  of  availing  herself  of 
the  offer,  testifies  that  she  did  not  hear  it  made. 

2.    Section  488  of  the  Civil  Code  is  as  follows : 

"Every  conductor,  baggage-master,  engineer,  brake- 
man,  or  other  employee  of  any  railroad  corporation, 
employed  on  a  passenger  train  or  at  stations  for  passen- 
gers, must  wear  upon  his  hat  or  cap,  or  in  some  con- 
spicuous place  on  the  breast  of  his  coat,  a  badge 
indicating  his  ofiice  or  station,  and  the  initial  letters  of 
the  name  of  the  corporation  by  which  he  is  employed. 
No  collector  or  conductor,  without  such  badge,  is  au- 
thorized to  demand  or  to  receive  from  any  passenger 
any  fare,  toll,  or  ticket,  or  exercise  any  of  the  powers  of 
his  office  or  station ;  and  no  other  officer  or  employee, 
without  such  badge,  has  any  authority  to  meddle  or 
interfere  with  any  passenger  or  property." 

There  was  evidence  tending  to  show  that  the  con- 
ductor on  this  morning  did  not  wear  any  badge  upon  his 
cap,  and  the  court  gave  to  the  jury  the  following  in- 
struction : 

"Every  conductor  employed  on  a  passenger  train 
must  wear  upon  his  hat  or  cap,  or  in  some  conspicuous 
place  upon  the  breast  of  his  coat,  a  badge  indicating  his 
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office  or  station,  and! the  initial  letters  of  the  name  of 
the  corporation  by  which  he  is  employed;  and  no  con- 
ductor without  such  badge  is  authorized  to  demand  or 
receive  from  any  passenger  any  fare  or  ticket,  or  exer- 
cise any  of  the  powers  of  his  office;  and  no  conductor 
without  such  badge  has  any  authority  to  meddle  or  in- 
terfere with  any  passenger  or  property";  and  further 
instructed  the  jury:  "If  you  find  that  the  conductor  in 
this  instance  did  not  have  upon  his  cap  or  breast  such  a 
badge,  then  he  had  no  right  to  meddle  or  interfere  with 
the  plaintiff,  and,  if  he  did  interfere  and  compelled  her 
to  leave  the  train,  such  act  would  be  unlawful,  and  your 
verdict  should  be  for  the  plaintiff." 

The  object  of  this  section  is  not  to  limit  the  power  of 
the  corporation  in  the  conduct  of  its  business,  but  it  is 
for  the  protection  of  passengers,  by  requiring  a  desig- 
nation of  the  person  whom  they  are  to  recognize  as 
entitled  to  receive  their  fare,  or  to  represent  the  corpora- 
tion in  other  respects.  The  restraint  which  the  section 
places  upon  the  authority  of  a  conductor  is  to  be  limited 
to  the  matters  specified  therein,  and  is  not  to  be  extended 
to  cases  not  included  within  the  language  of  the  section. 
Without  a  badge  indicating  his  office,  the  conductor  is 
not  "authorized"  to  demand  or  receive  any  fare  or 
ticket  from  the  passenger,  or  to  exercise  any  of  the 
powers  of  his  office  or  station.  The  passenger  in  such 
case  would  be  justified  in  refusing  to  pay  him  the  fare, 
or  to  surrender  to  him  his  ticket,  or  to  comply  with  his 
orders;  but  it  does  not  follow  that,  if  the  passenger  re- 
cognizes him  as  the  conductor,  and  pays  his  fare,  or 
complies  with  his  directions,  he  can  recover  the  fare 
back  from  the  corporation,  upon  the  ground  that  the 
conductor  was  not  "authorized"  to  receive  it,  or  main- 
tain an  action  against  the  corporation  for  complying 
with  the  directions  of  the  conductor  on  the  ground  that 
he  was  not  authorized  to  give  them.  The  passenger 
does  not  become  entitled  to  free  transportation  upon  the 
railroad  by  reason  of  the  omission  of  the  conductor  to 
put  on  this  badge,  and  if,  after  recognizing  him  as  the 
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conductor,  and  treating  with  him  as  such,  when  he  is 
without  the  badge,  the  passenger  would  avail  himself 
of  the  protection  intended  by  this  section,  he  should 
place  his  refusal  to  pay  the  fare,  or  to  comply  with  his 
directions,  upon  this  ground,  in  order  that  the  conduc- 
tor might  have  an  opportunity  to  obviate  the  objection. 
The  plaintiff  herein  made  no  objection  to  paying  the 
fare  to  the  conductor  at  the  time  he  demanded  it,  but 
recognized  him  as  sufficiently  authorized  to  receive  it, 
irrespective  of  the  absence  or  presence  of  a  badge;  nor 
did  she  at  the  time  she  got  off  the  car  make  any  objec- 
tion to  so  doing  upon  the  ground  that  the  conductor 
was  without  his  badge.  As  she  was  not  entitled  to  ride 
upon  the  road  without  paying  her  fare,  she  was  deprived 
of  no  right  by  being  excluded  from  the  cars  for  failure 
to  make  such  payment;  and,  if  there  was  any  reason 
why  she  should  not  have  been  excluded,  she  ought  then 
to  have  stated  the  reason.  After  having  complied  with 
the  order  of  the  conductor  without  making  this  objec- 
tion, she  cannot  afterward  be  allowed  to  raise  an  objec- 
tion, which,  if  then  stated,  might  have  been  obviated. 

The  latter  clause  of  the  first  of  the  above  Instructions 
goes  beyond  the  language  of  the  code.  The  language  of 
the  section  is  that  "no  other  officer  or  employee  without 
such  badge  has  any  authority  to  meddle  or  interfere 
with  any  passenger  or  property";  whereas,  the  jury  were 
told  that  "no  conductor  witiiout  such  badge  has  any  au- 
thority to  meddle  or  interfere  with  any  passenger  or 
property."  The  use  of  the  term  "other  officer  or  em- 
ployee" expressly  excludes  the  conductor  from  the 
limitations  of  authority  contained  in  this  clause,  and 
confines  such  limitation  to  the  acts  specified  in  the  pre- 
ceding clause  of  the  sentence. 

3.  We  are  of  the  opinion  that  the  verdict  was  exces- 
sive. Without  reviewing  the  evidence,  it  is  sufficient  to 
say  that  there  was  no  evidence  before  the  jury  which 
justified  them  in  giving  punitory  or  exemplary  damages, 
or  to  take  the  case  out  of  the  rule  given  in  section  3333 
of  the  Civil  Code.    (See,  also,  Tarbell  v.  Cent.  Pac.  B.  R. 
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Co.,  34  Cal.  616;  Gorman  V.  Southern  Pacific  Co.,  97  Cal, 
6;  33  Am.  St  Rep.  157.) 
The  judgment  and  order  are  reversed.  . 

Van  Fleet,  J.,  and  Gaboutte,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  19437.     In  Bank.— September  7,  1895.] 

VICENTE    YORBA,    Appellant,    v.    SHIRLEY    C. 
WARD,  Respondent. 

Execution  Sale — Sheriff's  Deed — Right  of  Possession — Counter- 
claim— Cross-action  for  Purchase  Money. — ^Where  the  plaintiff 
was  the  owner  of  a  prior  judgment  lien  upon  premises  which 
were  sold  under  execution  upon  his  judgment,  and  which  he  seeks 
to  recover  from  the  defendant,  and  the  defendant  had  received  a 
prior  deed  upon  a  sale  under  execution  upon  his  subsequent  judg- 
ment, whereupon  the  parties  entered  into  an  agreement  by  which 
the  plaintiff  agreed  to  purchase  the  defendant's  right  to  the 
premises,  and  to  pay  him  a  specified  sum  therefor,  without  any 
agreement  with  regard  to  the  possession  of  the  premises,  the  plain- 
tiff upon  receiving  his  deed  from  the  sheriff  is  entitled  to  posses- 
sion as  against  the  defendant,  and  the  defendant  cannot  counter- 
claim in  such  action,  nor  recover  by  cross-complaint  the  agreed 
purchase  money,  as  a  condition  of  letting  the  plaintiff  into  pos- 
session. 

Apeal  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
W.  L.  Pierce,  Judge. 

The  facts  are  stated  in  the  opinion  rendered  in  De- 
partment One. 

Smith  &  Winder,  for  Appellant. 

Plaintiff's  title  could  only  be  divested  by  a  writing. 
(Civ.  Code,  sec.  1624,  subd.  5.)  The  matter  set  out  in  the 
answer  is  sufficient  to  constitute  a  counterclaim  or  cross- 
complaint.  (Code  Civ.  Proc.,  sees.  422,  438;  Pomeroy's 
Remedies  and  Remedial  Rights,  sees.  475,  775;  Bliss  on 
Pleading,  sees.  126,  373.) 
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Shirley  C.  Ward,  and  Edwin  A.  Merserve,  for  Respond- 
ent. 

A  vendor  cdn  enforce  a  contract  of  purchase  when 
he  can  furnish  such  title  as  the  parties  contemplate. 
(Fletcher  v.  Mower,  55  Cal.  119.)  Defendant  was  en- 
titled to  maintain  a  cross-complaint  (Code  Civ.  Proc., 
sec.  442.)  An  action  which  relates  to  or  affects  the  title 
to  property  relates  to  and  affects  the  property  itself. 
(Colton  Land  and  Water  Co.  v.  Raynor,  57  Cal.  588,  592; 
Hills  V.  Sherwood,  48  Cal.  386,  392 ;  Lynch  v.  Brigham, 
51  Cal.  491.) 

After  a  full  consideration  of  this  cause  in  Bank,  we 
are  satisfied  with  the  opinion  heretofore  rendered  in 
Department  One,  and,  for  the  reasons  given  in  that 
opinion,  the  judgment  and  order  are  reversed. 

Harrison,  J.        Temple,  J.,      Van  Fleet,  J., 
McFarland,  J.,   Henshaw,  J.,  Garoutte,  J. 

Beatty,  C.  J.,  dissented. 

The  following  is  the  opinion  above  referred  to  ren- 
dered in  Department  One  on  the  4th  of  October,  1894: 

Temple,  C. — Plaintiff  appeals  from  the  judgment  and 
from  an  order  refusing  a  new  trial.  There  is  considerable 
conflict  in  the  evidence,  but  stating  the  facts  as  strongly 
as  possible  for  the  defendant,  I  think  even  then  the  judg- 
«ment  in  his  favor  cannot  be  maintained.  Omitting  im- 
material matters,  defendant's  theory  as  to  the  facts  is 
about  as  follows:  Plaintiff  and  defendant  each  had  a 
money  judgment  against  the  same  person.  Both  judg- 
ments were  liens  upon  the  demanded  premises,  but 
plaintiff's  lien  was  prior  to  defendant's.  Defendant, 
however,  caused  the  land  to  be  first  sold,  and  purchased 
at  the  sale.  Plaintiff  also  caused  the  land  to  be  sold, 
and  purchased  under  his  judgment.  Defendant  re- 
ceived a  deed  upon  the  expiration  of  the  time  for 
redemption. 

While  defendant  was  thus  the  owner  of  the  premises 
subject  to  the  prior  lien  of  plaintiff  and  plaintiff's  rights 
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as  purchaser,  as  stated,  the  parties  entered  into  an  agree- 
ment, by  which  plaintiff  agreed  to  purchase  defendant's 
right  to  the  premises  and  pay  him  four  thousand  seven 
hundred  and  fifty  dollars  therefor.  One  hundred  dollars 
was  paid  in  cash  and  thirty  days'  credit  given  for  the 
balance.  Nothing  was  said  in  the  agreement  in  regard 
to  the  possession  of  the  premises,  nor  does  it  appear 
whether  defendant  was  at  that  time  in  possession  or  not. 

The  agreement  simply  fixes  the  amount  to  be  paid  for 
defradant's  rights  and  the  time  of  payment  The  time 
allowed  for  redemption  under  the  sale  had  about  ex- 
piredy  and  plaintiff  soon  received  his  deed  from  the 
sheriff.  He  then  commenced  this  suit  against  defend- 
ant to  recover  the  premises.  Defendant  in  a  cross-com- 
plaini  set  up  his  claim  for  four  thousand  six  hundred 
and  fifty  dollars,  which  was  still  due  him  on  the  agree- 
ment m^itioned,  and  asked  that  the  agreement  be  speci- 
fically enforced,  and  for  general  relief. 

The  plaintiff  demurred  to  the  counterclaim  or  cross- 
complaint  on  the  ground  that  the  facts  stated  did  not 
constitute  a  counterclaim  or  the  proper  subject  of  a 
cross-action.  He  also  moved  to  strike  it  out  as  redun- 
dant and  immaterial  matter.  The  court  overruled  the 
demurrer  and  denied  the  motion. 

After  trial  judgment  was  rendered  that  defendant  re- 
cover from  plaintiff  the  sum  of  four  thousand  six  hun- 
dred and  fifty  dollars,  and  that  if  the  same  be  paid 
defendant  execute  to  plaintiff  a  deed  for  the  demanded 
premises,  and  that  thereupon  plaintiff  be  let  into  posses- 
sion. In  other  words,  the  judgment  is  that  he  shall  not 
recover  possession  except  upon  condition  that  he  pay 
the  sum  agreed  upon  to  the  defendant.  The  court 
found,  however,  that  plaintiff  is  the  owner  of  the  land. 

Plaintiff's  title  does  not  come  through  defendant, 
although  even  if  it  did,  and  defendant  had  a  vendor's 
lien  upon  the  land,  plaintiff  would  still  be  entitled  to 
possession  according  to  his  title.  According  to  defend- 
ant's claim,  both  parties  knew  the  true  condition  of  the 
title.    That  defendant  h^d  no  right  save  the  right  to 
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redeem,  which  had  nearly  expired.  That  when  plain- 
tiff received  his  deed  his  title  would  be  absolute,  and  his 
right  to  immediate  possession  undoubted.  Their  con- 
tract left  this  state  of  things  as  it  was,  plaintiff  promis- 
ing to  pay  defendant  four  thousand  seven  hundred  and 
fifty  dollars  not  to  redeem. 

Certainly  his  rights  under  the  deed,  which  he  received 
from  the  sheriff,  do  not  depend  upon  his  paying  his 
debt  to  defendant  Although  he  may  never  be  able  to 
pay  his  debts,  he  is  entitled  to  possession  of  the  land. 
This  being  so,  the  facts  stated  in  the  cross-complaint  do 
not  constitute  a  counterclaim.  The  relief  sought  will 
not  to  any  extent  defeat,  overcome,  or  effect  plaintiff's 
cause  of  action,  nor  lessen,  modify,  or  interfere  with  the 
relief  to  which  plaintiff  is  entitled.  (Pomeroy*s  Code 
Remedies,  sec.  745.) 

Nor  does  defendant's  demand  arise  out  of  the  trans- 
action set  out  in  the  complaint.  The  only  transaction 
there  set  out — if  it  could  be  so  denominated — ^is  that 
defendant  withholds  from  plaintiff  the  demanded  prem- 
ises, claiming  some  title  to  it.  The  cross-complaint  does 
not  show  any  right  or  title  to  the  demanded  premises  in 
defendant.  By  it  defendant  asserts  no  rights  with  ref- 
erence to  the  land,  nor  any  claim  save  his  alleged  right 
to  demand  from  plaintiff  four  thousand  six  hundred  and 
fifty  dollars.  This  demand  is  not  connected  with  the 
"subject  of  the  action,"  however  that  phrase  be  defined. 

Nor  is  defendant's  demand  one  which  can  be  set  up 
in  a  cross  action  under  section  442  of  the  Code  of  Civil 
Procedure.  The  relief  sought  by  defendant  does  not 
affect  the  property  to  which  the  action  relates.  An  ac- 
tion enforcing  specific  performance  of  a  contract  to  pay 
four  thousand  six  hundred  and  fifty  dollars  is  merely 
an  action  for  so  much  money.  Plaintiff  cannot  cofnpel 
defendant  to  convey  to  him  his  claim  to  the  land  unless 
he  pays  the  money,  but  plaintiff  is  not  estopped  from 
setting  up  a  right  derived  from  an  independent  source. 
He  did  not  purchase  the  land  from  defendant,  as  already 
stated.    Defendant's  theory    i&    that    plaintiff    bought 
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knowing  that  his  right  was  prior  to  defendant's,  and  that 
defendant  was  only  a  redemptioner.  In  other  words, 
that  upon  receiving  his  deed  his  title  would  be  complete 
without  any  conveyance  from  defendant. 

Except  that  there  is  no  vendor's  lien,  the  situation  is 
exactly  as  it  would  have  been  if  defendant,  being  the 
owner  of  the  land,  had  conveyed  to  plaintiff,  and  had 
taken  his  promissory  note  as  payment.  In  such  case 
the  purchaser's  right  to  possession  would  not  depend 
upon  the  payment  of  the  note. 

I  think  the  judgment  and  order  should  be  reversed. 

Belcher,  C,  and  Searls,  C,  concurred. 


[Sac.  No.  21.    Department  One.— September  ii,  1895.] 

CENTERVILLE  AND  KINGSBURG  IRRIGATION 
DITCH  COMPANY,  Appellant,  v.  C.  BACHTOLD, 
Respondent. 

Afpeai/— Uin)EKTAKiNG  ON  Sepakate  APPEALS. — ^When  an  appeal  is 
taken  from.two  or  more  orders,  or  from  a  judgment  and  an 
order,  whether  the  notice  of  such  appeal  is  given  by  separate 
notices,  or  in  one  instrument,  the  appellant  must  file  the  under- 
taking for  three  hundred  dollars  for  each  appeal,  except  in  the 
single  instance  of  an  appeal  from  a  judgment  and  an  order  de- 
nying a  new  trial 

Id. — Several  Appeals — Reference  in  Undertaking  to  Single  Appeal 
— Dismissal. — If  a  single  undertaking  for  three  hundred  dollars 
is  given  for  several  appeals,  and  refers  to  only  one  of  the  orders 
appealed  from,  or  to  the  judgment  alone,  the  appellate  court  will 
have  jurisdiction  only  of  the  matter  referred  to  in  the  tmdertakiog, 
and  the  other  appeals  will  be  dismissed. 

Id. — General  Reference  in  Undertaking — Dismissal  of  all  Ap- 
peals.— ^If  an  undertaking  on  several  appeals  has  no  special  refer- 
ence to  either  of  the  appeals,  but  is  conditioned  generally  upon 
''such  appeal"  or  "said  appeals,''  all  of  the  appeals  will  be  dis- 
missed. 

Id. — ^Ambiguous  Undertaking — Single  Appealable  Order. — ^The  fact 
that  there  is  but  a  single  appealable  order  named  in  the  notice  of 
appeal  from  several  orders  cannot  sustain  an  undertaking  on  ap- 
peal in  which  the  reference  to  the  appeal  is  ambiguous  and  gen- 
eral, and  not  specially  to  the  appealable  order. 

Id.— Jurisdiction  of  Appealt— Void  Undertaking— Allowance  of  New 
Undertaking. — ^An  ambiguous  undertaking  filed  in  the  superior 
court,  which  does  not  refer  to  either  of  several  appeals  specified 
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in  the  notice,  must  be  regarded  as  if  it  had  never  been  filed,  and 
in  such  case  the  appellate  court  has  no  jurisdiction,  and  cannot 
confer  any  jurisdiction  to  hear  the  appeals,  by  allowing  the  sub- 
sequent filing  of  an  undertaking  in  the  supreme  court. 

Id. — Practice — Dismissal  of  Appeals — Nonappealable  Order — ^Im- 
perfect Appeal — Questions  of  Law  and  Fact. — ^The  dismissal  of 
an  appeal  from  a  nonai^alable  order  proceeds  upon  different 
principles  from  the  dismissal  of  an  appeal  upon  the  ground  that 
it  has  not  been  perfected;  in  the  former  case,  the  question  is  one 
of  law  arising  from  a  properly  authenticated  record  of  a  per- 
fected appeal,  to  be  determined  by  a  comparison  of  the  record 
with  the  statute  prescribing  what  appeals  may  be  taken;  while, 
in  the  latter  case,  the  question  is  one  of  fact  depending  upon  pro- 
ceedings subsequent  to  the  entry  of  the  order  in  the  court  below, 
and  the  action  of  the  appellate  court  is  limited  to  determining* 
whether  the  steps  taken  for  the  appeal  are  in  compliance  with 
the  statute  prescribing  the  mode  of  appeal. 

Id.— Waiver  of  Defective  Appeal— Estoppel  of  Appellant.— Though 
the  respondent  may  waive  objection  to  a  defective  appeal,  yet, 
when  a  motion  to  dismiss  an  appeal  is  made  upon  the  ground  that 
the  appeal  has  not  been  perfected,  the  appellant  cannot  ask  the 
court  to  look  into  the  record  for  the  purpose  of  determining 
whether  the  order  appealed  from  is  appealable,  nor  can  he  protect 
himself  against  the  defective  appeal  by  saying  that  he  had  no 
right  to  appeal. 

Appeal  from  a  decisioti  ct  th^  Superior  Court  of 
Fresno  County  and  from  orders  denying  a  new  trial 
and  denying  a  motion  to  dismiss  the  action.  M.  K. 
Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  H.  Short,  for  Appellant. 

Horace  Hawes,  for  Respondent. 

Harrison,  J.-^The  plaintiff  gave  notice  to  the  defend- 
ant February  7,  1895,  that  he  appealed  to  this  court 
''from  the  decision  entered  in  said  action  in  said  supe- 
rior court,  on  the  eighth  day  of  July,  1898,  in  favor  of 
the  defendant  in  aaid  action,  and  against  the  plaintiff, 
and  from  the  whole  thereof,  and  also  from  the  order 
denying  plaintiff's  motion  for  a  new  trial,  made  and 
entered  in  the  minutes  of  said  court  on  the  tenth  day 
of  December,  1894,  and  also  from  the  order  of  the  court 
made  and  entered  in  the  minutes  of  the  court  on  the 
seventh  day  of  February,  1895,  denying  plaintiff's  mo- 
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tion  to  dismiss  said  action'^ ;  and  on  the  same  day  filed 
with  the  clerk  of  the  superior  court  an  undertaking  on 
the  said  appeals  from  the  three  orders,  in  which  the 
sureties,  "in  consideration  of  such  appeal"  entered  into 
one  three  hundred  dollar  undertaking  for  costs  on  the 
appeal.  The  respondent  has  moved  to  dismiss  the  ap- 
'peals  upon  the  ground  that  the  undertaking  is  defective 
in  that  there  should  have  been  a  separate  undertaking 
for  each  of  the  three  appeals  from  the  orders  named  in 
the  notice  i>f  appeal. 

It  is  the  settled  rule  of  practice  in  this  court  that 
when  an  appeal  is  taken  from  two  or  more  orders,  or 
from  a  judgment  and  an  order,  whether  the  notice  of 
such  appeal  is  given  by  separate  notices  or  in  one  in- 
strument, the  appellant  must  file  the  jurisdictional  un- 
dertaking for  three  hundred  dollars  for  the  appeal  from 
the  judgment  and  from  each  of  the  orders  appealed 
from,  except  in  the  single  instance  of  an  appeal  from  a 
judgment  and  an  order  denying  a  new  trial  If  a  single 
undertaking  for  three  hundred  dollars  is  given,  and 
refers  to  only  one  of  the  orders  appealed  from,  or  to  the 
judgment  alone,  this  court  will  have  jurisdiction  of  only 
the  matter  so  referred  to  in  the  undertaking,  and  the 
other  appeals  will  be  dismissed.  (Horn  v.  Volcano  Water 
Co.,  18  Cal.  141;  Bomheimer  v.  Baldwin,  38  Cal.  671; 
Bemiuvd  V.  Beecher,  74  Cal.  617;  Wood  V.  Pendola,  77 
Cal  82;  Schurtz  v.  Romer,  81  Cal.  244;  Crew  v.  Diller, 
86  Cal.  554;  Pacific  Paving  Co.  V,  Bolton,  89  Cal.  154.) 

If  the  undertaking  has  no  special  reference  to  either 
matter  appealed  from,  but  is  conditioned  generally  upon 
"such  appeal"  (People  v.  Center,  61  Cal.  191;  Corcoran 
V,  Desmond,  71  Cal.  100) ,  or  "said  appeals"  (McConnick 
y.  Belmn,  96  Cal.  182),  all  the  appeals  will  be  dismissed 
upon  the  ground  that  by  reason  of  its  ambiguity  it  can- 
not be  determined  for  which  appeal  it  was  given. 

It  is  urged  by  the  respondent  that  only  one  of  the 
orders  named  in  the  notice  of  appeal  is  an  appealable 
order,  and  that,  as  the  appeal  from  that  order  is  the 
only  legal  consideration  for  the  undertaking,  it  must  be 
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referred  to  that  appeal  alone,  and,  consequently,  that  the 
foregoinsr  rule  is  not  applicable   to  the   present   case. 

We  are  of  the  opinion,  however,  that,  although  this  sug- 
gestion is  not  without  force,  it  is  not  sufficient  to  take 
the  case  out  of  the  rule  aforesaid. 

There  are  two  classes  of  cases  in  which  an  appeal  may 
be  dismissed — one  where  the  order  appealed  from  is  not 
an  appealable  order;  the  other  when  the  appeal  has  not 
been  perfected  as  prescribed  by  the  legislature.  Al- 
though the  action  of  the  court  is  the  same  in  each  class 
of  cases  it  is  effected  for  different  reasons,  and  is  gov- 
erned by  a  consideration  of  different  principles.  For- 
merly it  was  the  practice,  if  the  appeal  had  not  been 
perfected,  to  decline  to  hear  the  appellant  (Biagi  v. 
Howes,  63  Cal.  384,  but  the  present  practice  is  to  grant 
a  motion  to  dismiss,  and  thus  remove  an  apparent  ap- 
peal from  the  records  in  the  case. 

A  motion  to  dismiss  an  appeal  upon  the  ground  that 
the  order  is  not  appealable  asBumes  that  the  appeal  has 
been  perfected,  and  that  there  is  before  this  court  a 
properly  authenticated  record  of  the  action  of  the  supe- 
perior  court.  Whether  the  order  appealed  from  is  an 
appealable  order  is  a  question  of  law  which  can  be  de- 
termined only  by  a  judicial  comparison  of  the  record 
containing  the  order,  with  the  statutes  prescribing  the 
orders  from  which  appeals  may  be  taken,  and  as  this 
court  cannot  exercise  its  appellate  jurisdiction  of  a 
cause  until  after  the  appeal  has  been  perfected,  we  are 
limited,  upon  a  motion  to  dismiss  an  appeal  upon  the 
ground  that  it  has  not  been  perfected,  to  a  consideration 
of  the  steps  taken  for  perfecting  the  appeal,  and  cannot 
look  into  the  record  either  for  the  purpose  of  determin- 
ing whether  the  order  appealed  from  is  appealable,  or 
whether  the  appeal  is  without  merit,  or  whether  the 
court  below  has  committed  error  in  its  rulings.  On  the 
other  hand,  whether  an  appeal  has  been  perfected  is  a 
question  of  fact  depending  upon  proceedings  subsequent 
to  the  entry  of  the  order  in  the  court  below.  When  a 
motion  to  dismiss  am  appeal  is  made  upon  this  ground 


Digitized  by  VjOOQ  IC 


Sept.  1895,]  Centerville  etc.  Co.  v.  Bachtold.       115 

the  character  or  nature  of  the  order  appealed  from  is 
not  involved,  and  the  action  of  the  court  is  limited  to 
determining  whether  the  steps  taken  for  the  appeal  are 
in  compliance  with  the  statute  prescribing  the  mode  of 
taking  an  appeal.  The  two  motions  proceed  upon  dif- 
ferent records,  the  one  upon  a  record  of  the  action  of  the 
court  below  culminating  in  and  including  the  order  ap- 
pealed from,  while  the  other  is  to  be  determined  upon 
a  record  of  proceedings  taken  by  the  appejlant  subse- 
quent to  and  independent  of  the  order  appealed  from. 

We  do  not  mean  to  be  understood  as  holding  that  the 
respondent  may  not  waive  any  defects  on  the  part  of 
the  appellant  in  perfecting  his  appeal  and  ask  for  a  dis- 
missal of  the  appeal  from  a  nonappealable  order,  but 
that  when  a  motion  to  dismiss  an  appeal  is  made  upon 
the  ground  that  the  appeal  has  not  been  perfected,  the 
appellant  cannot  ask  the  court  to  look  into  the  record 
for  the  purpose  of  determining  whether  the  order  he 
has  appealed  from  is  appealable.  The  appellant  cannot 
protect  himself  against  a  defective  appeal  by  saying  that 
he  had  no  right  to  appeal. 

The  subsequent  filing  of  an  undertaking  in  this  court, 
approved  by  one  of  the  justices,  does  not  obviate  the 
objection  to  the  appeal,  or  confer  any  jurisdiction  upon 
this  court  to  hear  the  appeal.  The  undertaking  filed 
in  the  superior  court  "is  so  ambiguous  that  it  must 
be  regarded  as  if  it  had  never  been  filed."  (Home  and 
Loan  Associates  V.  WUkins,  71  Cal.  626.)  It  was  held 
in  that  case  that  to  allow  a  new  undertaking  to  be 
filed  under  such  circumstances  would  in  eifect  permit 
an  appeal  to  be  perfected  after  the  time  fixed  by  law. 

The  motion  to  dismiss  the  appeals  is  granted. 

Garouttb,  J.,  and  Van  Fleet,  J.,  concurred. 
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[No.  18452.    Department  Two.— September  ii,  1895.] 

E.  GIDDINGS  ET  AL.,  Appellants,  v.  THE  76  LAND 
AND  WATER  COMPANY,  Respondent. 

Vendor  and  Purchaser — Contract  of  Sale — Rules  of  Corporation 
AS  TO  Water  Rights — Similarity  of  Contracts. — ^Where  a  land 
and  water  company  contracted  with  the  plaintiffs  to  convey  a  tract 
of  land  in  accordance  with  its  rules,  without  any  reference  in  the 
contract  to  the  transfer  of  any  waters  or  any  water  rights  or 
water  privileges,  the  adoption  by  the  water  company  of  a  system 
of  seeking  customers  for  their  land,  and  its  practice  when  a  cus- 
tomer is  found  of  entering  into  a  contract  with  him,  g^iving  him 
the  privilege  to  purachase  with  the  land  a  permanent  water  right, 
does  not  establish  rules  of  the  company  such  as  would  satisfy 
the  reference  to  rules  in  the  contract,  even  if  contracts  made 
with  other  customers  were  similar  to  the  contract  made  with  the 
plaintiffs. 

Id. — Specific  Performance — Issue  as  to  Rules — Findings. — In  an  ac- 
tion for  the  specific  performance  of  a  contract  with  a  land  and 
water  company,  where  the  allegation  of  the  paintiffs  as  to  rules 
and  practice  of  the  water  company  entitling  the  plaintiff  to  a 
permanent  water  right  under  their  contract  of  sale  is  denied  in 
the  answer,  a  finding  that  the  defendant  did  not  orally  or  other- 
wise, or  at  all,  agree  to  sell  or  convey  to  plaintiffs,  or  either  of 
them,  any  waters  or  any  water  rights  or  water  privileges  what- 
ever, is  responsive  to  the  issue,  and  determines  the  controversy 
between  the  plaintiffs  and  the  defendant  as  to  whether  plaintiffs 
were   entitled  to   any  water  rights. 

Id. — Payment  for  Land  Purchased— Allowance  of  Short  Time  in 
Judgment — Discretion. — ^The  fixing  of  a  short  limit  of  ten  days 
in  which  plaintiffs  in  an  action  for  specific  performance  are  al- 
lowed, after  judgment,  within  which  to  pay  for  the  land  pur- 
chased, is  not  an  abuse  of  discretion,  where  it  appears  obvious 
that  plaintiffs  would  not  complete  the  purchase  without  the  water 
right  claimed  by  them,  which  is  disallowed  in  the  judgment. 

Pleading — ^Order  Refusing  to  Allow  Supplemental  Complaint — 
Exceptions — Review  upon  Appeal.— An  order  refusing  to  allow 
the  plaintiffs  to  file  a  supplemental  complaint  is  not  an  order 
deemed  excepted  to  under  section  647  of  the  Code  of  Civil  Pro- 
cedure, and  such  order  cannot  be  reviewed  upon  appeal  from  the 
judgment  without  being  incorporated  in  a  bill  of  exceptions. 

Id. — Supplemental  Complaint  not  an  Amendment  to  Pleading. — ^A 
supplraental  complaint  is  not  an  amendment  to  a  pleading,  and 
is  not  so  classified  in  the  code;  but  it  is  only  authorized  for  the 
purpose  of  bringing  before  the  court  facts  material  to  the  case 
occurring  after  the  former  complaint  or  answer,  and  leaves  the 
fomer  pleading  intact,  while  an  amendment  to  a  pleading  makes 
a  substituted  pleading. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Tulare  County.    Wheaton  A.  Gray,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Thompson  &  Thompson,  and  0.  L.  Abbott,  for  Appel- 
lants. 

The  usage  of  the  defendant  became  a  part  of  the 
contract  with  the  plaintiffs.  (Bishop  on  Contracts,  sees. 
241,  242,  254,  412,  449,  458,  460.)  The  contract  must 
be  interpreted  in  the  sense  in  which  the  promisor  be- 
lieved at  the  time  of  making  it  that  the  promisee 
understood  it.  (Civ.  Code,  sees.  1649,  1656;  Vejar  v. 
Mound  City  etc.  Assn.,  97  Cal.  659;  Stockton  y.  Weber,  98 
Cal.  433;  Code  Civ.  Proc.,  sec.  1962,  subd.  3;  Faivre  v. 
Daley,  93  Cal.  664.)  By  virtue  of  defendant's  usage, 
plaintiffs  were  entitled  to  a  decree  for  a  permanent  flow 
of  water  as  appurtenant  to  the  land.  (Crooker  v.  Ben- 
ton, 93  Cal.  365 ;  Civ.  Code,  sees.  662,  1084.)  Water  is 
essential  to  land,  and  is  presumed  to  be  granted  with  it. 
(Civ.  Code,  sec.  3522.)  The  court  erred  in  refusing  to 
allow  the  proposed  supplemental  complaint.  (Code  Civ. 
Proc.,  sec.  464.)  The  order  refusing  to  allow  the  sup- 
plemental complaint  is  deemed  excepted  to,  and  may  be 
reviewed  upon  this  appeal.  (Code  Civ.  Proc.,  sees.  647, 
956.)  The  supplemental  complaint  is  an  amendment  to 
the  former  complaint.  (Dann  v.  Baker,  12  How.  Pr.  521.) 
The  court  may  allow  an  amendment  to  a  pleading. 
(Code  Civ.  Proc.,  sec.  473.)  The  supplemental  com- 
plaint and  affidavit  are  identified  by  the  judge,  and  the 
identification  is  equivalent  to  a  bill  of  exceptions. 
(Nash  V.  Harris,  57  Cal.  242;  Strathem  V.  Dakin,  63 
Cal.  478;  Walsh  V.  Hutchings,  60  Cal.  228;  Larkin  v. 
Larkin,  76  Cal.  324;  Pieper  V.  Centinela  Land  Co.,  56 
Cal.  173.) 

Daggett  &  Adams,  for  Respondent. 

The  order  refusing  to  allow  a  supplemental  complaint 
is  not  an  order  deemed  excepted  to.  (Code  Civ.  Proc, 
sec.  647.)  The  record  not  containing  a  bill  of  excep- 
tions, the  ruling  upon  the  supplemental  complaint  can- 
not be  reviewed  on  this  appeal.     (Morris  v.  Angle,  42 
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Cal.  240;  Fedy  v.  Shirley,  43  Cal.  370;  Herrlich  v.  Me- 
Donald,  80  Cal.  474.) 

Temple,  J.— This  appeal  is  from  the  judgment  with- 
out a  bill  of  exceptions.  The  action  was  brought  to 
enforce  specific  performance  of  a  contract  to  convey 
certain  land  and  water  rights.  The  judgment  awards 
to  plaintiff  the  right  to  purchase  the  land,  but  decides 
that  there  was  no  contract  for  the  sale  of  any  water 
rights. 

The  contract  was  in  writing,  but  is  not  set  out  at  large 
in  the  pleadings  nor  in  the  findings,  but  the  latter  con- 
tain the  terms  of  payments  to  be  made  and  two  stipula- 
tions taken  from  the  contract;  one  is  as  follows:  "And 
it  is  further  agreed  that  the  parties  of  the  second  part, 
their  heirs  and  assigns,  shall  have  the  right  and  privi- 
lege of  buying  the  land  herein  described'  from  the  party 
of  the  first  part  on  or  about  October  first,  1886,  in 
accordance  with  the  rules  of  the  party  of  the  first  part, 
at  such  rate  or  price  as  is  now  fixed  by  it  for  said  land, 
viz. :  north  one-half  of  northwest  one-quarter  at  twenly- 
eight  dollars  ($28) ;  south  one-half  of  northwest  one- 
quarter,  and  southwest  one-quarter  at  thirty  dollars 
($30) ;  all  in  section  seven,  township  sixteen  south, 
range  twenty-four  east.  Mount  Diablo  base  and  mer- 

idiaai,  at dollars.  United  States  gold  coin,  per  acre." 

The  other  stipulation  had  reference  to  the  right  to  con- 
tinue the  lea^e  which  contained  the  contract  for  two 
more  years. 

The  court  further  found  as  follows:  "The  court  finds 
the  fact  to  be  that  the  defendant  fiever  did  in  either  of 
said  conftracts,  or  orally  or  otherwise,  or  at  all,  agree  to 
sell  or  convey  to  plaintiffs,  or  either  of  them,  any  waters 
or  any  water  rights  or  water  privileges  whatever." 

The  controversy  is  as  to  whether  plaintiffs  were  en- 
titled to  any  water  rights  with  the  land  in  case  they 
elected  to  purchase.  It  is  admitted  that  the  contract 
contained  no  covenant  or  stipulation  to  that  effect, 
unless  it  can  be  found  in  the  agreement  above  recited 
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that  plaintiffs  shall  have  the  privilege  of  buying  the 
land  ''in  accordance  with  the  rules  of  the  party  of  the 
first  part." 

Counsel  contend  that  this  provision  distinguishes 
this  case  from  Abbott  v.  76  Land  etc.  Co.,  101  Cal.  567, 
because  here  is  an  express  reference  to  the  rules  of  the 
company.  But  no  rules  of  the  company  upon  the  sub- 
ject are  alleged  or  found  to  exist.  The  allegation  relied 
upon  by  plaintiffs'  counsel,  in  this  respect,  is  as  follows : 
'That  for  and  in  said  business  of  selling  its  property 
defendant,  on  or  about  the  sixteenth  day  of  October, 
1883,  adopted  a  system  which  was  as  follows :  To  pro- 
cure farmers  to  take  leases  of  parcels  of  said  lands,  upon 
cropping  contracts  for  the  period  of  one  year,  with  the 
privilege  to  the  tenant  of  extending  said  term  from  year 
to  year,  for  a  further  period  not  exceeding  two  years, 
and  with  the  privilege  of  buying,'  etc.,  ....  'the  pur- 
chase price  of  the  land  also  to  be  in  full  pajrment  of, 
and  entitled  the  purchaser  to,  a  permanent  water  right 
to  the  use  of  the  water  from  the  defendant's  canal  cor- 
responding to  the  number  of  acres  bought  by  him,  to  wit: 
one  inch  of  water  "miner's  measurement,"  per  acre/  " 
This  indicates  no  rule  of  the  company,  but  only  a  sys- 
tem of  seeking  customers  for  their  land,  and  a  practice 
when  a  customer  was  found  of  entering  into  a  specific 
contract  with  him.  If  the  contracts  so  made  were  simi- 
lar this  would  not  establish  "rules"  of  the  company 
such  as  would  satisfy  the  reference  contained  in  the 
contract  But  the  allegation  is  denied  in  the  answer, 
and  the  above  extract  from  the  findings  is  responsive 
to  the  issue  so  made. 

In  the  first  place  the  answer  contains  a  denial  that 
at  the  times  mentioned  in  the  complaint  the  defendant 
had  or  owned  any  waters  or  water  rights  by  which  the 
lands  could  or  can  be  irrigated.  And  then  it  is  denied 
that  the  lease  or  agreement  contained-  any  provision 
which  entitled  the  purchaser  to  a  permanent  or  any 
water  right.  And,  lastly,  it  is  averred  that  "the  price 
established  for  said  land,    described    in  said    amended 
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complaint,  was  twenty-eight  dollars  per  acre,  for  the 
north  half  of  the  northwest  quarter  of  section  seven 
described  in  said  amended  complaint,  and  the  sum  of 
thirty  dollars  per  acre  for  the  south  half  of  the  north- 
west quarter,  and  the  southwest  quarter  of  section  seven 
described  in  said  amended  complaint,  without  any  water 
privilege  or  any  water  right,  and  that  the  price  of  said 
land  was  so  established  for  said  land  alone,  and  without 
any  water  privilege  or  water  right  appurtenant  thereto, 
or  in  connection  therewith." 

If  the  reference  is  to  such  system,  it  is  not  proven 
that  the  privilege  of  purchasing  the  water  right  was  a 
part  of  said  system. 

Appellants  also  complain  of  an  order  refusing  to  allow 
plaintiffs  to  file  a  supplemental  complaint.  There  is  no 
bill  of  exceptions  in  the  record,  and  it  is  objected  that 
we  are  in  no  way  legally  apprised  of  the  fact,  if  it  be  so, 
that  plaintiff  ever  asked  for  leave  to  file  a  supplemental 
complaint  or  that  such  leave  has  ever  been  refused. 

Appellants  contend  that  the  order  may  be  reviewed 
upon  the  appeal  from  the  judgment,  because,  as  they 
claim,  it  was  an  order  made  before  judgment,  and  is 
deemed  excepted  to  under  section  647  of  the  Code  of 
Civil  Procedure. 

There  is  printed  in  the  transcript — although  not 
legally  a  part  of  the  record — what  purports  to  be  a  copy 
of  the  proposed  supplemental  complaint,  of  a  certain 
notice  and  sundry  affidavits;  also  a  copy  of  a  minute 
order  and  a  certificate  of  the  judge  that,  in  deciding  the 
motion  for  leave  to  file  the  proposed  supplemental  com- 
plaint, he  based  the  decision  upon  the  proposed  supple- 
mental complaint  and  the  affidavit  of  Giddings.  It  does 
not  appear  from  this  certificate  or  statement  that  notice 
was  given  of  the  hearing  to  the  adverse  party,  nor  that 
it  was  represented  at  the  hearing,  nor  how  the  motion 
was  decided.  .Counsel  contend  that  this  case  comes 
under  section  951  of  the  Code  of  Civil  Procedure,  which 
they  say  has  been  construed  as  not  requiring  a  bill  of 
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exceptions,  but  only  tliat  the  moving  papers  be  identi- 
fied. 

Not  conceding  that  any  such  ruling  has  been  made  as 
stated,  but  waiving  the  point,  it  is  evident  that  the  sec- 
tion referred  to  can  only  apply  to  orders  which  are 
themselves  appealable.  This  is  an  appeal  from  a  judg- 
ment. What  are  the  papers  used  on  the  hearing  which 
resulted  in  the  judgment?  Certainly  not  papers  used 
on  the  hearing  of  the  application  to  file  a  supplemental 
complaint,  for  the  papers  printed  in  the  transcript  show 
that  it  was  made  some  months  after  the  trial.  Had  it 
been  otherwise,  however,  the  judge  could  not  have  cer- 
tified that  they  were  used  on  the  hearing  as  to  the  deci- 
sion or  ruling  from  which  the  appeal  was  taken. 

But  the  order  is  not  one  of  those  which  are  deemed 
to  have  been  excepted  to  under  section  647  of  the  Code 
of  Civil  Procedure.  It  is  not  an  amendment  to  a  plead- 
ing and  is  not  so  classified  in  the  code.  It  is  only 
authorized  for  the  purpose  of  bringing  before  the  court 
"facts  material  to  the  case  occurring  after  the  former 
complaint  or  answer."     (Code  Civ.  Proc,  sec.  464.) 

It  leaves  the  former  pleading  intact,  but  an  amend- 
ment to  a  pleading  makes  a  substituted  pleading.  (Code 
Civ.  Proc,  sec.  472.) 

I  see  no  distinction  between  an  amendment  to  a  plead- 
ing and  an  amendment  of  a  pleading,  and  if  it  is  proper 
to  say  that  both  expressions  are  used  in  section  473  of 
the  Code  of  Civil  Procedure,  the  context  shows  that 
they  refer  to  precisely  the  same  thing,  so  far  as  con- 
cerns this  attempted  distinction.  I  think  the  ruling 
upon  the  application  for  leave  to  file  a  supplemental 
complaint  cannot  be  reviewed  on  this  appeal. 

The  limitation  of  ten  days  which  plaintiifs  were  al- 
lowed after  judgment  within  which  to  pay  for  the  land 
seems  too  short,  unless  it  appeared  to  the  court  perfectly 
obvious  that  plaintiffs  would  not  complete  the  purchase. 
And  it  must  have  so  appeared,  for  plaintiifs  have  never 
offered  to  complete  the  purchase  without  the  water  right, 
and  counsel  for  appellants  in  their  brief  in'  this  court 
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say  that  without  the  water  right  the  land  was  never 
worth  the  price  charged  for  it,  and  which  they  are  re- 
quired by  the  decree  to  pay.  Such  being  the  case,  it 
was  not  an  abuse  of  discretion  on  the  part  of  the  lower 
court  to  allow  but  a  short  time  for  pajrment.  If  the 
plaintiffs'  counsel  could  not  procure  a  modification  of  the 
judgment  in  other  respects,  they  would  not  purchase,  and 
if  a  modification  were  obtained,  a  new  opportunily  would 
necessarily  be  afforded.  I  presume  the  point  was  made 
only  to  enable  this  court  to  afford  such  opportunity  in 
case  appellants  should  be  successful  in  thdr  contention 
as  to  their  right  to  purchase  the  water  right,  and  if 
the  view  here  taken  on  that  question  prevails,  the  point 
is  of  no  consequence. 
The  judgment  is  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 


[No.  18352.    Department  One.— September  12,   1895.] 

S.  C.  MOORE,  kESPONDENT,  V.  A.  HAMERSTAG,  AP- 

PELLANT. 

Mining  Claim — CbNVEVANCE  of— Statute  of  Frauds. — A,  mining  claim 
is  real  estate  and  under  the  statute  of  frauds  can  be  transferred 
only  by  operation  of  law  or  an  instrument  in  writing. 

Id.— Location — Name  of  Another— Parol  Promise  to  Hold  in  Trust. 
The  location  of  a  mining  claim  may  be  made  in  the  name  of 
another  than  the  actual  locator,  and,  when  so  made,  the  person 
in  whose  name  it  is  made  becomes  vested  with  the  legal  title  to 
the  claim;  and,  where  at  the  time  of  the  location  there  was  no 
fiduciary  relation  between  the  actual  locator  and  the  person  in 
whose  name  it  was  made,  and  it  was  not  made  under  any  prior 
agreement  to  hold  the  claim  in  trust  for  the  actual  locator,  a 
subsequent  parol  promise  by  the  person  in  whose  name  the  loca- 
tion was  made  to  hold  it  in  trust  for  the  actual  locator  is  Yoid 
under  the  statute  of  frauds. 

Id. — Recording  Notice. — ^It  is  not  necessary  to  the  validity  of  the 
location  of  a  mining  claim  that  the  notice  of  location  should  be 
recorded. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County  and  from  an  order  denying  a  new  trial, 
S.  A.  Holmes,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 
/.  A.  Hannah,  for  Appellant. 
Sayle  &  ColdweU,  for  Respondent. 

Harrison,  J.— The  plaintiff  located  a  mining  claim 
under  the  laws  of  the  United  States  February  8, 1888,  in 
the  name  of  the  defendant,  signed  the  name  of  the  de- 
fendant to  the  location,  and  posted  and  left  the  notice  on 
the  mine.  In  the  following  March  he  left  a  copy  of  the 
notice  with  the  county  recorder  to  be  recorded,  unless 
he  should  otherwise  instruct  him  within  a  few  days,  and 
paid  the  fee  for  recording,  but  never  gave  any  further 
instructions  to  the  recorder.  Shortly  after  this  he  saw 
the  defendant,  and  informed  him  that  he  had  posted 
notice  on  the  claim  in  his  name;  and  in  his  testimony 
says :  **l  told  him  that  I  had  posted  a  notice  on  a  claim 
in  his  name,  and  that  before  I  had  it  recorded  I  came  to 
see  him  if  it  was  satisfactory  with  him  to  have  the  mine 
stand  in  his  name,  and  deed  it  back  to  me  as  Mr.  Steph- 
ens had  formerly  agreed  to  do,  and  he  said  it  was  agree- 
able." Soon  after  this  interview  with  the  defendant, 
the  plaintiff  conveyed  an  undivided  half  of  the  claim  to 
one  Broder,  and  he  and  Broder  continued  in  possession 
of  the  mine,  expending  money  in  working  it,  taking  to 
themselves  all  the  proceeds.  In  December,  1890,  the 
defendant,  at  the  request  of  Broder,  conveyed  the  mining 
claim  to  him.  In  February,  1891,  the  plaintiff  de- 
manded from  the  defendant  a  conveyance  of  the  claim, 
and  upon  his  refusal  brought  this  action  to  recover 
damages  for  the  breach  of  his  agreement  to  make  such 
conveyance.  Judgment  was  rendered  in  his  favor  for 
six  hundred  dpllars.    The  defendant  has  appealed. 

A  mining  daim  is  real  estate  (Melton  v.  Lambard,  61 
Cal.  268),  and  under  the  provisions  of  the  statute  of 
frauds  can  be  transferred  only  by  operation  of  law  or 
an  instrument  in  writing.  The  provisions  of  section 
2322  of  the  Revised  Statutes  of  the  United  States,  con- 
ferring upon  the  locator  of  a  mining  claim  ''the  exdu- 
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sive  right  of  possession  and  enjoyment'*  to  the  claim,  is 
in  the  nature  of  a  legislative  grant  of  an  interest  in  the 
land;  and  the  interest  thus  conveyed  to  the  locator  by 
the  government  cannot  be  transferred  by  parol,  or  other- 
wise than  in  accordance  with  the  statute  of  frauds. 
(GoUer  v.  FeU,  80  Cal.  481 ;  GaHhe  V.  Hart,  73  Cal.  541.) 
The  location  may  be  made  in  the  name  of  another  than 
the  actual  locator  (Morton  v.  Solambo  Copper  Mining  Co., 
26  Cal.  527;  Rvsh  v.  French,  1  Ariz.  160),  and  when  so 
made  the  person  in  whose  name  it  is  made  becomes 
vested  with  the  legal  title  to  the  claim  (Van  Valkenburg 
V.  Huff,  1  Nev,  142) ;  and  it  is  not  necessary  for  its 
validity  that  it  should  be  recorded.  (Thompson  v.  Spray, 
72  Cal.  533.) 

By  virtue  of  the  acts  done  by  the  plaintiff  in  refer- 
ence to  the  mining  claim  in  question,  the  defendant 
became  vested  with  the  legal  title  thereto  as  fully  as  if 
the  plaintiff  had  located  the  claim  in  his  own  name,  and 
afterward  by  a  conveyance  absolute  in  form,  and  with- 
out any  consideration,  transferred  it  to  the  defendant. 
The  defendant  could  not  by  any  oral  declarations  sub- 
sequent to  such  conveyance  render  himself  a  trustee  for 
the  plaintiff  or  bind  himself  to  transfer  the  claim  to 
him.  An  absolute  conveyance  of  lands  cannot  after  its 
execution  be  turned  into  a  trust  by  any  oral  declara^ 
tions  of  the  parties  thereto.  (Feeney  v.  Howard,  79  Cal. 
525 ;  12  Am.  St.  Rep.  162 ;  Hasshagen  v.  Hasshagen,  80 
Cal.  514;  Sherman  v.  SandeU,  106  Cal.  373.)  The  plain- 
tiff  did  not  locate  the  claim  in  the  name  of  the  defend- 
ant by  reason  of  any  fiduciary  relations  between  them 
(see  Feeney  v.  Howard,  supra),  nor  was  it  made  under 
any  prior  agreement  on  the  part  of  the  defendant  to 
hold  the  same  in  trust  for  him.  The  cases  of  Gore  v. 
McBrayer,  18  Cal.  582,  and  Moritz  v.  Levdle,  77  Cal.  10, 
11  Am.  St.  Rep.  229,  do  not  aid  the  plaintiff,  and  are  not 
in  contravention  of  this  rule.  In  both  these  cases  the 
location  was  made  under  a  prior  agreement  between  the 
parties  that  it  should  be  for  the  joint  interest  of  both. 
At  the  time  of  the  transaction  involved  in  Gore  V.  M c- 
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Brayer,  supra,  a  mining  claim  could  be  transferred  by 
parol,  the  statute  requiring  it  to  be  in  writing,  having 
been  passed  in  1860 ;  and  in  Moritz  v.  LaveUe,  supra,  the 
location  was  made  by  both  parties  in  the  name  of  the 
defendant,  upon  the  express  agreement  between  them 
at  the  time  of  the  location  that  in  consideration  of  the 
prior  agreement  of  the  plaintiif  to  furnish  the  means 
for  its  location  and  working  the  defendant  would  trans- 
fer an  interest  therein.  In  Gore  v.  McBrayer,  supra,  the 
location  was  originally  made  in  the  name  of  both  par- 
ties, and  it  was  held  that  the  interest  thereby  vested  in 
the  plaintiff  could  not  be  defeated  by  tearing  down  the 
notice  and  making  a  new  location,  in  which  the  plain- 
tiff's name  was  omitted. 

The  court  should  have  excluded  the  oral  evidence  of 
the  agreement  by  the  defendant  to  reconvey  the  mining 
claim  to  the  plaintiff,  and  should  have  granted  the  non- 
suit asked  by  the  defendant 

The  judgment  and  order  are  reversed. 

Van  Fleet,  J.,  and  Garoutte,  J.,  concurred. 


[No.  18326.    Department  One.— September  12,  1895.] 

G.   B.    GARBERINO,   Appellant,   v.   JAMES   ROB- 
ERTS, Respondent. 

Vendor  and  Purchaser — Conveyance  to  Third  Party — ^Breach  of 
Contract — Resossion. — The  mere  conveyance  to  a  third  party 
of  premises  contracted  to  be  sold,  pending  the  contract  and  be- 
fore the  time  of  performance,  is  not  a  breach  of  the  contract,  and 
does  not  authorize  the  purchaser  to  rescind  it  and  demand  a 
return  of  installments  of  purchase  money  paid  if  the  vendor  has 
not  repudiated  the  contract,  or  refused  to  carry  it  out,  other 
than  by  the  mere  fact  of  the  conveyance  to  such  third  party. 

Id. — Pleading— Want  of  Power  to  Perform— Conclusion  of  Law. — 
A  complaint  by  a  purchaser,  seeking  to  rescind  the  contract  of  sale 
before  the  time  of  performance,  upon  the  ground  that  the  vendor 
has  conveyed  the  property  to  a  third  person,  which  does  not  allege 
that  the  defendant  has  repudiated  the  contract,  or  refused  to  carry 
it  out,  does  not  state  a  cause  of  action ;  and  the  allegation  that  the 
act  of  the  defendant  in  conveying  the  lot  put  it  absolutely  out  of 
his  power  to  perform  his  contract  is  a  mere  legal  conclusion,  im- 
properly drawn  from  the  fact  of  the  conveyance  alleged. 
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Id. — Default  op  Purchaser  must  be  Shown.— Although  the  plaintiff 
is  not  himself  in  default,  he  cannot  rescind  the  contract  and  re- 
cover the  purchase  money  unless  he  shows  a  state  of  facts  putting 
the  defendant  in  default. 

Idl — Premature  Action — Time  op  Performance— Tenders-Demand 
FOR  Deed. — In  order  to  put  the  vendor  in  the  wrong  it  is  incum- 
bent upon  the  purchaser  to  await  the  time  of  performance  pro- 
vided in  the  contract,  and  thereupon  make  his  tender  of  perform- 
ance and  demand  his  deed;  and  he  cannot  treat  a  prior  convey- 
ance by  the  vendor  as  a  rescission  of  the  contract,  and  bring  his 
action  without  waiting  for  the  day  of  performance. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    J.  R.  Webb,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  GalUigher,  and  W.  D.  Grady,  for  Appellant. 

The  vendor,  by  his  deliberate  and  wrongful  act,  put 
it  out  of  his  power  to  convey,  and  caused  a  failure  of 
consideration  which  entitled  the  vendee  to  declare  a 
recission.  (Civ.  Code,  sec.  1689,  subd.  2;  Phelps  v. 
Brown,  95  Cal.  572;  Anthony  Main's  case,  5  Coke,  21; 
Merrill  v.  Merrill,  96  Cal.  335 ;  Easton  v.  Montgomery,  90 
Cal.  307;  25  Am.  St.  Rep.  123;  Burks  v.  Davis,  85  Cal. 
110;  20  Am.  St.  Rep.  213;  Sanders  v.  Lansing,  70  Cal. 
429;  Dowd  v.  Clarke,  54  Cal.  48;  Wolf  v.  Marsh,  54 
Cal.  228;  Marshall  v.  Caldwell,  41  Cal.  614;  Lawrence  v. 
Taylor,  5  Hill,  115;  Judson  v.  Wass,  11  Johns.  525;  6  Am. 
Dec.  392;  Delamater  v.  Miller,  1  Cow,  75;  13  Am.  Dec 
512 ;  Heard  V.  Bowers,  23  Pick.  455 ;  Newcomb  V.  Brackett, 
16  Mass.  161;  Buttrick  v.  Holden,  8  Cush.  233;  BurweU 
V.  Jackson,  9  N.  Y.  535;  Harrington  v.  Higgins,  17  Wend. 
378;  Hawley  v.  Keeler,  53  N.  Y.  115;  James  v.  BurcheU, 
82  N.  Y.  109.)  Where  a  party  bound  to  do  a  thing  on 
a  certain  day  incapacitates  himself  to  do  that  thing  on 
that  day,  an  action  may  be  commenced  at  once  without 
waiting  for  the  day.  (2  Parsons  on  Contracts,  666,  678; 
8  Am.  &  Eng.  Ency.  of  Law,  907.) 

Frank  H.  Short,  for  Respondent. 

The  mere  conveyance  of  the  land  was   not  a  breach, 


Digitized  by  VjOOQ  IC 


Sept  1895.]         Garberino  v.  Roberts.  127 

and  the  purchaser  cannot  consider  the  contract  as  aban- 
doned and  recover  money  paid.  (Joyce  v.  Shafer,  97 
Cal.  335;  Shively  v.  Semi-Tropic  Land  and  Water  Co.,  99 
Cal.  259.) 

• 
Van  Fleet,  J. — ^A  general  demurrer  was  sustained  to 

the  complaint,  and  plaintiff  electing-  not  to  amend,  judg- 
ment was  entered  dismissing  his  action  from  which  he 
appeals. 

The  action  to  recover  back  the  first  installment 
paid  under  an  executory  contract  for  the  sale  of  land, 
and  damages  for  the  breach  of  said  contract  by  defend- 
ant. The  material  averments  of  the  complaint  are  that 
plaintiff  and  defendant,  on  the  ninth  day  of  November, 

1891,  entered  into  a  contract  whereby,  in  consideration 
of  the  payment  by  plaintiff  of  two  hundred  dollars  down 
and  four  hundred  dollars  to  be  paid  in  one  and  two 
years  thereafter,  with  interest,  defendant  sold  and  agreed 
to  convey  to  plaintiff  a  cerain  lot  in  the  town  of  Fresno. 
That  at  the  time  of  the  execution  of  the  contract  defend- 
ant was  the  owner  of  the  title  in  fee  of  the  lot  to  be  con- 
veyed, but  thereafter,  on  the  twenty-fifth  day  of  January, 

1892,  and  before  the  date  at  which  said  contract  was  to  be 
performed,  defendant,  without  the  knowledge  and  against 
the  will  and  consent  of  the  plaintiff,  conveyed  the  said 
lot  by  grant  to  a  third  party;  and  did  thereby,  as  it  is 
alleged,  ''place  without  and  beyond  his,  the  said  defend- 
ant's, power  the  fulfillment  and  performance  of  the  cov- 
enants, conditions  and  agreements  on  his  part  to  be 
observed  and  performed,"  by  reason  of  which  plaintiff 
''elects  to  rescind  said  agreement" 

The  only  question,  of  course,  is  whether  the  complaint 
states  a  cause  of  action,  and  this  question  depends  upon 
the  further  one  whether  the  facts  pleaded  show  a  breach 
of  the  alleged  contract  of  sale  by  defendant.  The  sole 
ground  relied  upon  as  constituting  such  breach  is  the 
conveyance  of  the  lot  by  the  defendant  to  a  third  party 
pending  his  contract  with  the  plaintiff  to  convey  to  the 
latter,  the  plaintiff's  contention  being  that  the  def end- 
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ant,  by  conveying  away  his  title,  put  it  absolutely  with- 
out his  power  to  fulfill  his  contract  with  plaintiff,  and 
thereby  gave  plaintiff  an  immediate  right  of  action  for 
rescission. 

There  is  no. question  but  that,  where  a  party  having 
contracted  to  do  a  thing  upon  a  given  day,  before  the 
day  of  performance  arrives  repudiates  his  contract,  or 
voluntarily  puts  it  out  of  his  power  to  perform,  the 
other  party  to  the  contract  may  treat  it  as  rescinded, 
and  bring  his  action  for  the  breach  immediately  and 
without  awaiting  the  stipulated  day.  But  the  question 
here  is,  whether  the  mere  fact  that  defendant  conveyed 
the  lot  under  the  circumstances  alleged  had  the  effect  to 
put  it  without  his  power  to  perform  at  the  future  date 
agreed  upon,  since  it  is  not  alleged  that  defendant  has 
repudiated  his  contract  or  refused  to  carry  it  out,  unless 
the  fact  of  conveying  the  lot  to  another  is  the  legal 
equivalent  of  such  repudiation.  In  Joyce  v.  Shafer^,  97 
Cal.  335,  a  case  of  precisely  the  same  character  as  the 
present,  it  was  held  that  the  conveyance  by  the  vendor 
of  the  land  contracted  for  to  a  third  party  before  the 
time  for  performance  of  the  contract  of  sale  is  not  a 
breach  of  that  contract,  and  does  not  entitle  the  pur- 
chaser to  treat  the  contract  as  abandoned  or  rescinded 
before  the  time  of  performance  arrives.  "One  may  sell 
land,"  say  the  court  in  that  case,  "which  he  does  not 
own,  and  yet  be  able  when  the  time  of  performance 
arrives  to  furnish  a  good  title.  In  the  mean  time  the 
purchaser  would  not  be  at  liberty  to  disaffirm  the  con- 
tract on  the  ground  that  then  the  vendor  was  unable  to 
make  a  good  title.  It  would  be  incumbent  upon  him  to 
offer  to  perform,  or  to  show  that  at  the  time  of  perform- 
ance the  vendor  could  not  furnish  the  title."  And  in 
Shively  v.  Semi-Tropic  Land  and  Water  Co.,  99  Cal.  259, 
another  action  of  like  character  and  purpose,  it  is  said : 
"Rescission  or  abandonment  of  the  contract  by  defend- 
ant gives  plaintiff  his  cause  of  action,  but  a  transfer  of 
the  land  to  third  parties  of  itself  does  not  constitute 
such  abandonment  or  rescission*    It  does  not  necessa- 
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rily  follow  from  such  transfer  that  defendant  has  placed 
it  out  of  his  power  to  comply  with  the  terms  of  the  con- 
tract. Such  transfer  creates  no  breach  of  the  contract. 
Nan  constat,  but  plaintiff's  rights  were  expressly  reserved 
by  its  terms.  Defendant,  as  yet,  has  not  defaulted,  and 
might  not  suffer  default  when  the  balance  of  the  pur- 
chase price  was  tendered  and  a  deed  demanded;  and 
the  plaintiff  is  not  entitled  to  recoer  the  money  paid 
until  he  shows  the  default  of  the  defendant.  This  ques- 
tion was  directly  presented  in  Joyce  v.  Shafer,  supra,  and 
it  was  there  held  that  a  conveyance  by  the  vendor  was 
not  a  breach  of  the  contract,  and  a  demurrer  was  sus- 
tained to  the  complaint  for  that  reason.  We  are  entirely 
satisfied  with  the  principle  laid  down  in  that  case." 

The  facts  alleged  in  the  case  at  bar  make  a  case  not 
distinguishable  in  principle  from  the  foregoing.  It  is 
true  that  in  this  case  the  plaintiff  alleges  that  the  act  of 
the  defendant  in  conveying  the  lot  put  it  absolutely  out 
of  his  power  to  perform  his  contract,  but  that  is  a  mere 
legal  conclusion  drawn  from  the  antecedent  facts,  and 
in  no  way  strengthens  or  adds  to  the  facts  upon  which 
it  is  predicated,  and  which  we  have  seen  do  not  warrant 
such  conclusion. 

Nor  does  the  fact  that  in  both  Joyce  v.  Shafer,  supra, 
and  in  Shively  v.  SemirTropic  Land  and  Water  Co.,  supra, 
the  plaintiff  himself  was  in  default  in  his  payments  for 
the  land  essentially  distinguish  those  cases  from  the  one 
at  bar  as  to  the  point  here  involved.  Although  the 
plaintiff  here  is  not  himself  in  default  he  cannot  recover 
unless  he  shows  a  state  of  facts  putting  the  defendant 
in  default,  and  this  the  facts  alleged  do  not  do.  Plain- 
tiff treated  the  defendant's  conveyance  as  a  rescission  of 
the  contract,  and  brought  his  action  at  once  without 
waiting  for  the  day  of  performance  provided,  whereas, 
In  order  to  put  defendant  in  the  wrong,  it  was  incum- 
bent upon  him  to  await  the  time  of  performance  pro- 
vided in  his  contract,  and  thereupon  make  his  tender  of 
performance  and  demand  his  deed. 

OIX.  0AI..-9 

Digitized  by  VjOOQ  IC 


130  Bremner  v.  Leavitt.  [109  Cal. 

We  think  the  demurrer  was  properly  sustained  and 
the  judgment  is  affirmed. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  18427.    Department  One.— September  17,  1895] 

C.  T.  BREMNER,  Appellant,  v.  B.  H.  LEAVITT  et 
AL.,  Defendants. 

Partnership — ^Accounting — Pleading — Cause  of  Action. — ^In  an 
action  for  an  accounting  between  partners  all  matters  relating  to 
and  growing  out  of  the  partnership  relation  of  the  parties,  and 
for  which  an  accounting  is  sought,  however  varied  they  may  be 
in  their  nature,  taken  together  constitute  but  a  single  cause  of 
action,  and  may  properly  be  embraced  in  a  single  count  of  the 
complaint. 

Ii). — Immaterial  Matter — Motion  to  Strike  out. — Irrelevant  or  im- 
material allegations  in  a  complaint  which  is  otherwise  sufficient 
should  be  reached  by  a  motion  to  strike  out,  and  not  by  a  de- 
murrer. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Lassen  County.    W.  T.  Masten,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Spencer  &  Raker,  for  Appellant. 

Goodwin  &  Goodwin,  and  Shinn  &  Shinn,  for  Respond- 
ents Leavitt  and  Woodson. 

F.  C.  Spencer,  for  Respondent  Bremner. 

Van  Fleet,  J. — Defendants  Bremner  and  Woodson 
demurred  to  the  complaint,  and  their  demurrers  were 
sustained.  Plaintiff  refused  to  amend,  and  a  judgment 
of  dismissal  was  entered  against  him,  from  which  he 
appeals. 

The  demurrers  were  improperly  sustained.  The  ac- 
tion is  for  an  accounting  and  winding  up  of  the  affairs 
of  a  copartnership.  The  demurrers  were  upon  several 
grounds,  but  the  only  ones    that  seem   to  be   insisted 
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upon  are  that  the  complaint  is  uncertain;  that  several 
causes  of  action  are  improperly  united;  and  that  the 
complaint  contains  several  causes  of  action  not  sepa- 
rately stated ;  and  it  was  upon  the  latter  ground,  as  evi- 
denced by  the  order  of  the  court  below,  that  the 
complaint  was  held  bad.  But  the  complaint  is  not 
amenable  to  either  of  the  objections  made.  In  our 
judgment  it  states  but  one  cause  of  action,  and  is  free 
from  uncertainty.  It  states  various  different  matters 
and  transactions  between  the  several  members  of  the 
partnership  as  to  which  an  accounting  is  asked,  but  they 
are  all  matters  relating  to  and  growing  out  of  the  part- 
nership relation  of  the  parties,  and,  taken  together, 
constitute  but  a  single  cause  of  action.  While  they  are 
separate  and  independent  matters  in  the. sense  that  they 
are  varied  and  different  in  character,  they  are  not  sep- 
arate causes  of  action,  but  integral  parts  of  one  and  the 
same  cause.  Respondents  have  very  evidently  fallen 
into  confusion  as  to  what  constitutes  a  separate  cause  of 
action  in  such  a  case.  It  is  alleged,  for  instance,  among: 
other  matters  for  which  an  accounting  is  prayed,  that 
at  the  time  of  the  formation  of  the  partnership  it  wasr 
agreed  that  the  firm  should  pay  to  plaintiff  the  sum  of 
one  thousand  dollars,  with  interest,  etc.,  which  has. 
not  been  paid;  that  the  defendants  Leavitt  &  Woodson- 
have  failed  to  devote  their  time  and  services  to  said! 
partnership  business  as  agreed,  by  reason  of  which  the? 
business  of  said  partnership  has  suffered  loss  and  dam- 
age, and  that  said  defendants  have  devoted  all  their 
time  and  energies  to  other  enterprises,  in  which  thejr 
have  made  large  profits,  for  which  they  should  be  re- 
quired to  account  to  said  partnership ;  that  plaintiff  has- 
personally  paid  debts  of  said  partnership  for  which  he- 
has  not  been  reimbursed,  and  that  he  has  furnished  per- 
sonal property  to  said  partnership  for  which  he  has  not 
been  paid.  These  matters,  and  others  of  a  like  nature,, 
are  regarded  and  characterized  by  respondents  as  "a 
complete  jumble  of  causes  of  action." 
It  is   perfectly   obvious   that  they  do  not   constitute 
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separate  and  distinct  causes  of  action.  They  are  proper 
matters  to  be  alleged  as  grounds  for  an  accounting  be- 
tween the  partners,  but  they  are  all  parts  of  the  same 
general  subject  matter,  and  constitute  but  one  general 
cause  of  complaint.  It  was  perfectly  competent  for  the 
partnership  to  assume  and  promise  to  pay  to  plaintiff 
the  indebtedness  of  a  thousand  dollars  alleged,  and  in 
that  event  it  became  an  obligation  of  the  partnership, 
for  which  plaintiff  is  entitled  to  an  accounting.  (Herman 
V.  Paris,  81  Cal.  626.)  The  code  provides  that  a  general 
partner  who  agrees  to  give  his  personal  attention  to  the 
business  of  the  partnership  may  not  engage  in  a  busi- 
ness which  gives  him  an  interest  adverse  to  that  of  the 
partnership,  or  prevents  him  from  giving  to  the  busi- 
ness of  the  partnership  the  degree  of  attention  which 
would  be  advantageous  to  it,  and  that  a  partner  violating 
this  obligation  may  be  called  upon  to  account  to  the 
partnership  for  the  profits  of  such  adverse  business. 
(Civ.  Code,  sees.  2435-38.)  It  was,  therefore,  proper 
for  plaintiff  to  allege  the  violation  by  defendants  of  their 
obligation  in  this  regard  as  one  of  the  grounds  of  his 
action,  and  upon  which  he  desired  an  accounting;  and 
the  fact  that  the  breach  of  this  obligation  by  the  de- 
fendants resulted  in  damage  to  the  plaintiff  does  not 
constitute  it  a  separate  cause  of  action  at  law  for  dam- 
ages, as  contended  by  respondents.  Such  damages  are 
but  an  incident  of  the  general  cause  of  action  assigned. 
Partners  cannot  sue  one  another  at  law  for  any  breach 
of  the  duties  or  obligations  arising  from  that  relation. 
This  can  only  be  done  in  chancery  by  asking  a  dissolu- 
tion and  accounting,  and,  if  damages  accrue  from  any 
cause  in  such  proceeding,  they  must  be  adjusted  by 
some  appropriate  method  in  that  tribunal.  {Stone  v. 
Fotise,  3  Cal.  292.)  Equity  does  nothing  by  halves,  but 
gives  full  relief  in  such  cases.  When  it  undertakes  to 
adjust  the  differences  between  partners,  it  adjusts  them 
all.  "The  whole  subject  matter  in  controversy  between 
the  parties,  which  includes  all  the  partnership  trans- 
actions of  each  and  all  the  partners,  is  the  subject  of  the 
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adjudication,  and  the  account  and  decree  must  include 
all  these  matters,  and  leave  nothing  open  for  future  liti- 
gation or  controversy.  Equity  will  not  adjudicate  causes 
piecemeal."  {Griggs  v.  Clark,  23  Cal.  427.)  The  same 
general  considerations  apply  to  the  other  matters  alleged. 
It  is  not  only  proper,  but  necessary,  to  set  forth 
in  such  an  action  all  the  transactions  of  the  firm  and  its 
members  sought  to  be  included  in  the  accounting,  how- 
ever varied  in  their  nature,  and,  taken  as  a  whole,  they 
go  to  make  up  and  constitute  the  plaintiff's  cause  of 
action. 

It  may  be  that  some  of  the  matters  alleged  are  not 
relevant  or  material  to  the  cause  of  action  stated,  and 
do  not  tend  to  constitute  proper  subject  matter  for  an 
accounting  between  the  parties.  Such  matter,  however, 
should  have  been  made  the  subject  of  a  motion  to  strike 
out.  It  does  not  affect  the  sufficiency  of  the  complaint, 
and  cannot  be  reached  by  demurrer.  If  it  exists,  it  will 
not  impede  the  administration  of  proper  relief,  since  it 
may  be  eliminated  on  the  trial,  as  evidence  will  not  be 
received  upon  immaterial  matters. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  directions  to  the  lower  court  to  overrule  the  de- 
murrers and  permit  defendants  to  answer. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 


[No.  18321.    Department  One.--Septcmber  17,   1895.] 

SARAH  HOPKINS  ET  al..  Respondents,  v.  H.  C. 
WARNER  ET  AL.,  J.  T.  BONESTELL  ET  AL.,  Ap- 
PELLANTS. 

Mortgage — ^Assumption  of  Mortgage  Debt  by  Grantee. — ^The  right 
of  a  mortgagee  to  maintain  an  action  and  recover  a  deficiency 
judgment  against  the  grantee  of  the  mortgaged  premises,  who  has 
assumed  the  payment  of  the  mortgage  deht,  is  based  upon  the 
equitable  rule  entitling  a  creditor  to  the  benefit  of  any  obliga- 
tions or  securities  given  by  his  debtor  to  one  who  has  become  a 
surety  of  such  debtor  for  the  payment  of  the  debt. 
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Id. — Substitution  of  Liabiuty — Surety. — ^By  the  purchase  of  the 
mortgaged  premises,  and  the  agreement  of  the  purchaser  to  dis- 
charge the  mortgage  debt,  there  results,  as  between  the  mort- 
gagor and  his  grantee,  a  substitution  of  the  liability  to  the  mort- 
gagee, by  which  the  grantee  becomes  the  principal  debtor  to  the 
mortgagee,  and  the  liability  of  the  mortgagor  merely  that  of  a 
surety  for  his  grantee.  This  agreement  of  the  grantee  to  dis- 
charge the  mortgage  debt  is  an  obligation  in  the  hands  of  the 
mortgagor,  which  the  mortgagee  may  enforce  for  his  own  benefit 
when  he  seeks  to  obtain  satisfaction  of  the  mortgage  debt,  to 
the  same  extent  that  it  could  be  enforced  by  the  mortgagor. 

Id. — ^Joinder  of  Parties — Deficiency  Judgment. — Equity,  in  order 
to  avoid  circuity  of  action,  permits  the  joinder  as  defendants  in 
the  action  to  foreclose  the  mortgage  of  the  mortgagor  and  such 
grantee,  but  in  this  state  the  only  personal  judgment  that  can 
be  rendered  against  either  of  them  is  for  the  deficiency  after  the 
sale  of  the  mortgaged  premises. 

Id. — ^Agreement  for  Assumption  of  Mortgage  Debt. — It  is  not  nec- 
essary that  there  should  be  a  formal  promise  on  the  part  of  the 
grantee  to  pay  the  mortgage  debt,  in  order  to  render  him  liable 
therefor,  if  his  intention  to  assume  the  debt  appears  from  a  con- 
sideration of  the  entire  instrument.  The  obligation  may  be  made 
orally  or  in  a  separate  instrument;  it  may  be  impHed  from  the 
transaction  of  the  parties,  or  shown  by  the  circumstances  under 
which  the  purchase  was  made. 

Id. — Construction  of  Agreement. — At  the  time  of  the  conveyance 
of  the  mortgaged  premises  the  grantees  entered  into  an  agreement 
with  the  mortgagor  whereby  they  promised  to  hold  him  harm- 
less against  all  existing  mortgages  thereon.  The  agreement  con- 
tained a  provision  that  such  mortgages  were  "to  be  settled  at 
such  time  and  in  such  manner"  as  the  grantees  might  determine, 
but  that  the  mortgagor  should,  "at  all  times,  be  held  harmless 
as  to  the  same."  Held,  that  the  agreement  showed  an  intention 
on  the  part  of  the  grantees  to  assume  the  payment  of  the  mort- 
gage debt,  and,  while  they  might  not  be  required  to  pay  it  until 
it  should  be  demanded  by  the  mortgagee,  yet,  by  delaying  to  settle 
it  until  after  the  commencement  of  the  action  to  foreclose  the 
mortgage,  they  lost  the  right  to  further  select  the  time  and 
manner  of  its  settlement,  and  their  liability  to  pay  the  debt  be- 
came equal  to  that  of  the  mortgagor. 

Findings — Surplusage. — Findings  which  are  otherwise  sufficient,  and 
cover  all  the  issues,  are  not  rendered  defective  by  the  addition  of 
a  further  finding  that  "each  and  all  of  the  allegations  and  aver- 
ments in  plaintiff's  complaint  contained  are  true  and  correct,  ex- 
cept as  hereinbefore  otherwise  found,  and  that  all  the  denials 
of  the  answers  of  the  defendants  who  have  appeared  herein  are 
untrue,  except  as  hereinbefore  otherwise  found."  Such  addition- 
al finding  should    be  regarded  as  surplusage 

Id. — ^Judgment. — ^A  judgment  is  not  rendered  ineffective  by  reason  of 
being  contained   in  the  same   document  with  the   findings. 

Appeal  from  a  judgrment  of  the  Superior  Court  of 
Fresno  County  and  from  an  order  refusing  a  new  trial. 
J.  R.  Webb,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Fox,  Kellogg  &  Gray,  for  Appellants. 

The  findings  are  insufficient.  (Harlan  v.  Ely,  55  Cal. 
340;  Bank  of  Woodland  v.  Treadwell,  55  Cal.  380.)  The 
agreement  in  question  did  not  create  any  right  in  favor 
of  the  mortgagee  against  the  appellants.  (Sheldon  on 
Subrogation,  sec.  24;  Biddel  v.  Brizzolara,  64  Cal.  361; 
Turk  V.  Ridge,  41  N.  Y.  201 ;  Wiltsie  on  Mortgage  Fore- 
closure, sec.  417;  Flagg  v.  Hunger,  9  N.  Y.  483;  Dun- 
ning V.  Leavitt,  85  N.  Y.  30;  39  Am.  Rep.  617;  Civ.  Code, 
sec.  1559.) 

Frank  H.  Short,  for  Respondents. 

Harrison,  J. — ^The  defendant,  Warner,  executed  to 
the  plaintiffs  a  mortgage  upon  certain  lands  in  the 
county  of  Fresno  to  secure  his  promissory  note  for  the 
sum  of  four  thousand  five  hundred  dollars,  and  sub- 
sequently conveyed  the  mortgaged  lands  to  the  appellants. 
In  their  complaint  for  the  foreclosure  of  this  mortgage 
the  plaintiffs  allege  that  the  appellants,  in  consideration 
of  the  conveyance  to  them,  assumed  and  agreed  to  pay 
the  mortgage  debt,  and  ask  for  judgment  against  them, 
as  well  as  Warner,  for  any  deficiency  in  the  proceeds  of 
sale.  .  Judgment  was  rendered  in  their  favor  in  ac* 
cordance  with  the  prayer  of  their  complaint,  and  the 
grantees  of  Warner  have  appealed.  At  the  trial  the 
following  instrument,  executed  by  the  appellants  to 
Warner,  was  introduced  in  evidence:  "In  consideration 
of  the  transfer  this  day  made  to  us  by  H.  C.  Warner  of 
Fresno,  California,  of  certain  real  estate,  ....  we  agree 
to  hold  the  said  Warner  harmless  as  against  any  and  all 
the  mortgages  existing  upon  the  real  estate  this  day 
transferred  to  us,  which  mortgages  are  four  in  number, 
one  of  four  thousand  five  hundred  dollars  to  Hop- 
kins; ....  and  the  mortgages  are  to  be  settled  at 
such  time  and  in  such  manner  as  the  undersigned  or 
their  survivors,  or  survivor,  may  determine;  provided, 
that  the  said  Warner  shall  at  all  times  be  hdd  harmless 
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as  to  the  same."  It  was  admitted  that  the  mortga^re 
under  foreclosure  is  the  one  specified  above  in  the  instru- 
ment. 

The  plaintiffs  are  not  seeking  by  an  action  at  law,  or 
under  the  provisions  of  section  1559  of  the  Civil  Code,  to 
recover  judgment  against  the  appellants  upon  the  promise 
made  by  them  to  Warner;  and  the  cases  cited  by  the 
appellants,  to  the  effect  that  an  action  at  law  cannot  be 
maintained  by  a  third  party  upon  a  promise  made  by 
one  person  to  another  from  which  such  third  person 
may  derive  a  benefit,  are  inapplicable.  The  right  of  the 
plaintiffs  to  maintain  this  action  against  the  appellants 
springs  from  the  well-known  rule  in  equity  that  a  cred- 
itor is  entitled  to  the  benefit  of  any  obligations  or  secu- 
rities given  by  his  debtor  to  one  who  has  become  a 
surety  of  such  debtor  for  the  payment  of  the  debt. 
(Sheldon  on  Subrogation,  sec.  86;  Jones  on  Mortgages, 
sec.  755;  Pomeroy's  Equity  Jurisprudence,  sec.  1206; 
Keller  v.  Ashford,  133  U.  S.  622;  CroweU  V.  Currier,  27 
N.  J.  Eq.  154;  WiUiams  V.  Naftzger,  103  Cal.  438.)  This 
rule  in  equity  does  not  depend  upon  the  character  of 
the  liability  of  the  principal  debtor  to  the  creditor,  or 
upon  the  existence  of  any  relation  between  the  creditor 
and  the  surety  for  the  principal  debtor,  but  is  founded 
wholly  upon  the  right  of  the  creditor  to  avail  himi^elf  of 
whatever  rights  the  surety  has  as  against  the  principal 
debtor.  It  has  been  formulated  in  section  2854  of  the 
Civil  Code  as  follows:  "A  creditor  is  entitled  to  the 
benefit  of  everjrthing  which  a  surety  has  received  from 
the  debtor  by  way  of  security  for  the  performance  of 
the  obligation,  and  may,  upon  the  maturity  of  the  obli- 
gation, compel  the  application  of  Such  security  to  its 
satisfaction.''  It  is  under  the  application  of  this  prin- 
ciple that  in  the  foreclosure  of  a  mortgage  a  judgment 
for  a  deficiency  may  be  rendered  against  a  grantee  of 
the  mortgagor  who  has  assumed  the  payment  of  the 
mortgage  debt.  (WiUiams  v.  Naftzger,  supra.)  By  the 
purchase  of  the  mortgaged  premises,  and  the  agreement 
on  the  part  of  the  purchaser  to  discharge  the  mortgage 


Digitized  by  VjOOQ  IC 


Sept.  1895.]  Hopkins  v.  Warner.  137 

debt,  there  results,  as  between  the  mortgagor  and  his 
grantee,  a  substitution  of  the  liability  to  the  mortgagee, 
by  which  the  grantee  becomes  the  principal  debtor 
to  the  mortgagee,  and  the  liability  of  the  mortgagor 
merely  that  of  a  surety  for  his  grantee.  This  agree- 
ment of  the  grantee  to  discharge  the  mortgage  debt  is 
an  obligation  in  the  hands  of  the  mortgagor,  which  the 
mortgagee  may  enforce  for  his  own  benefit  when  he 
seeks  to  obtain  satisfaction  of  the  mortgage  debt,  to  the 
same  extent  that  it  could  be  enforced  by  the  mortgagor. 
The  mortgagee,  in  his  action  to  foreclose  the  mortgage, 
may  proceed  against  the  mortgagor  alone  for  any 
deficiency  in  the  proceeds  of  sale,  or  he  may  avail 
himself  of  his  right  to  proceed  against  the  mortgagor 
and  his  grantee  in  the  same  action.  If  he  proceeds 
against  the  mortgagor  alone,  and  the  judgment  is 
docketed  against  him  for  any  deficiency,  the  latter  has 
a  right  of  action  over  against  his  grantee  upon  his 
agreement  to  assume  the  mortgage  debt.  Under  the 
rule  for  the  foreclosure  of  mortgages  in  this  state  there 
can  be  no  personal  liability  upon  the  mortgage  debt, 
except  for  a  deficiency  therein  after  the  sale  of  the 
mortgaged  premises,  and  prior  to  such  sale  the  mort- 
gagor will  have  no  right  of  action  upon  this  agreement 
of  his[  grantee;  but,  to  avoid  circuity  of  action,  and  to 
protect  the  mortgagor,  as  the  intermediate  party,  from 
being  compelled  to  pay  the  debt,  and  then  to  seek  re- 
dress from  his  grantee,  who  has  assumed  the  mortgage 
debt,  equity  permits  the  mortgagee  to  bring  all  the 
parties  who  are  liable  for  the  debt,  whether  principally 
or  ultimately,  before  the  court,  and  have  their  rights 
adjusted  in  a  single  suit.  In  such  an  action  the  mort- 
gagee represents  the  mortgagor  for  the  purpose  of  en- 
forcing this  obligation  of  the  purchaser  to  him,  and  his 
right  to  enforce  this  obligation  has  the  same  extent  and 
is  subject  to  the  same  limitations  as  would  be  that  of 
the  mortgagor  in  a  separate  action  against  his  grantee. 
It  is  not  necessary  that  there  should  be  a  formal  promise, 
on  the  part  of  the  grantee,  to  pay  the  mortgage  debt,  in 
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order  to  render  him  liable  therefor,  if  his  intention  to 
assume  the  debt  appears  from  a  consideration  of  the 
entire  instrument.  The  obligation  may  be  made  orally 
or  in  a  separate  instrument;  it  may  be  implied  from 
the  transaction  of  the  parties,  or  it  may  be  shown  by 
the  circumstances  under  which  the  purchase  was  made, 
as  well  as  by  the  language  used  in  the  agreaaient. 
(Jones  on  Mortgages,  sec.  748;  Canfield  V.  Shear,  49 
Mich.  813;  Heid  V.  Vreeland,  30  N.  J.  Eq.  591.) 

The  terms  used  by  the  parties  to  the  agreement  in 
the  present  case  indicate  clearly  an  intention  on  the 
part  of  the  appellants  to  assume  the  mortgage  debt  to 
the  plaintiffs.  The  provision  in  the  agreement  that 
"the  mortgages  are  to  be  settled  at  such  time  and  in 
such  manner"  as  the  appellants  might  determine  is  to 
be  read  in  connection  with  the  subsequent  proviso,  and 
cannot  be  construed  as  giving  to  the  appellants  the 
right  to  determine  the  manner  and  select  the  time  at 
which  they  will  settle  the  plaintiffs'  mortgage,  irrespec- 
tive of  their  agreement  that  "the  said  Warner  shall  at 
all  times  be  held  harmless  as  to  the  same."  The  word 
"settled,"  as  used  in  this  instrument,  is  equivalent  to 
"paid"  (Pinkerton  v.  Bailey,  8  Wend.  600;  StUwell  v. 
Coope,  4  Denio,  225;  Moore  V.  Hyman,  13  Ired.  272); 
and,  while  the  appellants  might  not  be  required  to  pay 
the  mortgage  debt  until  it  should  be  demanded  by  the 
plaintiffs,  yet  by  delaying  to  settle  the  debt  until  after 
the  commencement  of  the  action  to  foreclose  the  mort- 
gage they  lost  the  right  to  select  the  time  and  manner 
of  its  settlement,  which  they  had  reserved  in  their 
agreement  with  Warner,  and  their  liability  to  pay  the 
debt  became  equal  to  that  of  Warner.  The  conmience- 
ment  of  the  action  to  foreclose  the  mortgage  rendered 
their  agreement  to  save  him  harmless  a  binding  obli- 
gation, which  the  plaintiffs,  as  his  representative,  and 
for  their  own  benefit,  are  entitled  to  enforce.  It  must 
be  borne  in  mind  that,  unless  there  shall  be  a  deficiency 
in  the  proceeds  of  sale,  there  will  be  no  liability  on  the 
part  of  Warner,  and,  consequently,  none  on  the  part  of 
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the  appellants,  and  that  this  cannot  be  known  until 
after  a  sale  under  the  judgment.  If  there  shall  be  a 
deficiency,  it  will  then  be  docketed  against  the  appel- 
lants as  well  as  against  Warner,  and  the  appellants  will 
not  hold  him  harmless  against  it,  unless  they  can  at  that 
time  be  compelled  to  release  him  from  its  effect.  The 
docketing  of  a  judgment  for  this  deficiency  against  them 
at  that  time  is  the  protection  which  is  given  to  Warner 
by  the  above  rule  in  equity,  and  affords  an  opportunity 
to  the  appellants  to  discharge  their  obligation  to  Warner 
without  increasing  its  burden  upon  them. 

The  appellants  object  to  the  sufficiency  of  the  findings 
to  support  the  judgment  upon  the  ground  that,  after 
making  findings  upon  all  the  issues  in  the  case,  the 
court  has  also  found  ''that  each  and  all  the  allegations 
and  averments  in  plaintiffs'  complaint  contained  are 
true  and  correct,  except  as  hereinbefore  otherwise  found, 
and  that  all  the  denials  of  the  answer  of  the  defendants 
who  have  appeared  herein  are  untrue,  except  as  herein- 
before otherwise  found.'*  The  appellants  have  not, 
however,  pointed  out  any  issue  upon  which  the  court 
has  failed  to  make  a  finding,  nor  do  they  contend  that 
the  findings  do  not  cover  all  the  issues  in  the  case. 
This  additional  finding  does  not  render  the  other  find- 
ings defective,  but  is  to  be  regarded  merely  as  sur- 
plusage. 

The  judgment  is  not  rendered  ineffective  by  reason  of 
being  contained  in  the  same  document  with  the  find- 
ings. There  is  no  rule  which  requires  the  findings  and 
the  judgment  to  be  incorporated  in  separate  documents. 

The  judgment  and  order  are  affirmed. 

Van  Fleet,  J.,  and  Garoutte,  J.,  concurred. 
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[No.   18380.    Department  One.— September  i8,  1895.] 

CAPITAL  GAS  COMPANY,  Respondent,  v.  J.  D. 
YOUNG,  Auditor  of  the  City  of  Sacramento, 
Appellant. 

Municipal  Corporation — Sacramento— Liability  for  Gas — ^Mayor 
OP  City — President  of  Gas  Company. — ^Under  section  629  of  the 
Civil  Code,  a  gas  company,  engaged  in  the  business  of  furnish- 
ing gas  to  consumers  generally,  for  profit,  in  the  city  of  Sacra- 
mento, is  bound  to  furnish  it  to  the  city  upon  demand;  and  hav- 
ing furnished  it,  the  city  is  liable  for  the  reasonable  value  thereof, 
although  the  mayor  of  the  city  is  a  stockholder  in  and  president 
of  the  gas  company,  and  section  211  of  the  city  charter  inhibits 
its  officers  from  being  interested  in  any  contracts  or  sales  to  the 
city  involving  the    payment  of  money    from  its  treasury. 

Appeal  from  a  judfirment  of  the  Superior  Court  of  Sac- 
ramento County.    A.  P.  Catlin,  Judge. 

The  facts  are  stated  in  the  opinion. 

/.  Frank  Brown,  and  Clinton  L.  White,  for  Appellant. 

A.  L.  Hart,  for  Respondent. 

Searls,  C. — The  Capital  Gas  Company,  a  corporation 
organized  and  existing  under  the  laws  of  the  state  of 
California,  is,  and  for  more  than  twelve  years  last  past 
has  been,  engaged  in  the  business  of  furnishing  gas  to 
the  residents  of  the  city  of  Sacramento  (a  municipal 
corporation),  and  to  consumers  generally,  for  profit,  and 
has  had  shares  of  stock  issued  to  and  held  by  divers 
persons,  and  C.  H.  Cummings  is,  and  for  more  than  one 
year  last  past  has  been,  the  duly  appointed  and  acting 
secretary  of  said  corporation. 

The  said  corporation  has,  during  a  period  of  more 
than  twelve  years  last  past,  been  engaged  in  said  busi- 
ness under  and  pursuant  to  certain  franchises  duly 
granted  to  it  by  said  city  of  Sacramento. 

On  the  eleventh  day  of  January,  1882,  the  board  of 
trustees  of  said  Capital  Gas  Company,  by  resolution 
regularly  passed,  fixed  the  price  to  be  paid  by  consum- 
ers thereof  at  three  dollars  for  each  thousand  cubic  feet. 
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J.  D.  Young,  the  appellant  herein,  is,  and  for  more 
than  three  years  last  past  has  been,  the  duly  elected 
and  qualified  auditor  of  said  city  of  Sacramento,  and 
under  the  provisions  of  the  charter  therof,  duly  adopted, 
it  is  the  duty  of  said  auditor  to  draw  and  sign  all  war- 
rants upon  the  treasury  for  claims  against  said  city 
which  have  been  allowed  by  the  board  of  trustees 
thereof. 

The  fire  department  is,  and  for  more  than  one  year 
prior  to  1894  was,  one  of  the  departments  of  the  muni- 
cipal government  of  the  city  of  Sacramento. 

At  all  the  times  herein  mentioned  B.  U.  Steinman 
was  and  still  is  the  holder  and  owner  of  stock  in  said 
Capital  Gas  Company,  and  was  and  still  is  the  presi- 
dent of  said  company,  and  since  the  first  Monday  in 
January,  1894,  has  been  and  still  is  the  duly  elected  and 
acting  mayor  of  said  city  of  Sacramento. 

Between  the  first  day  of  February,  1894,  and  the  first 
day  of  March,  1894,  the  fire  department  of  the  city  of 
Sacramento  used  and  consumed  eight  thousand  six  hun- 
dred cubic  feet  of  gas,  furnished  and  distributed  by  the 
Capital  Gas  Company,  which  gas,  according  to  the  rate 
fixed  as  aforesaid,  was  of  the  value  of  twenty-five  dollars 
and  eighty  cents,  and  thereafter,  and  on  the  1st  of 
March,  1894,  the  said  gas  company  presented  its  bill 
therefor  in  said  amount,  duly  itemized  and  verified,  to 
the  board  of  trustees  of  said  city,  which  bill  was  allowed 
by  said  board  for  said  sum  of  twenty-five  dollars  and 
eighty  cents,  and  presented  to  the  auditor  aforesaid, 
who  rejected  the  same  and  returned  it  to  the  board  as 
provided  by  the  charter. 

Thereafter  the  same  bill  was  again  allowed  and  ap- 
proved by  the  board  of  trustees  and  by  B.  U.  Steinman, 
the  mayor,  in  due  form,  and  was  again  presented  to 
the  auditor,  who  refused  to  audit  the  same  or  to  draw 
his  warrant  therefor  on  the  treasurer  of  said  city  in 
favor  of  the  said  gas  company. 

Said  sum  of  twenty-five  dollars  and  eighty  cents  is 
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still  due  and  owing  from  the  said  city  to  the  said  gas 
company. 

The  gas  so  furnished  was  not  furnished  under  any 
express  contract,  nor  was  it  furnished  pursuant  to  any 
contract  entered  into  before  the  election  of  said  mayor, 
except  that  it  was  so  furnished  pursuant  to  the  fran- 
chises of  the  said  gas  company  and  the  law  applicable 
to  said  gas  company. 

Section  211  of  the  charter  of  the  city  of  Sacramento 
provides  as  follows:  "Sec.  211.  No  member  of  the 
board  of  trustees,  and  no  officer  of  or  employee  of  the 
city,  shall  be  or  become  directly  or  indirectly  interested 
in  or  with  the  performance  of  any  contract,  work,  or 
business,  or  in  the  sale  of  any  article,  the  expense, 
price,  or  consideration  of  which  is  payable  from  the 
city  treasury,  or  in  the  purchase  or  lease  of  any  real 
estate  or  property  belonging  to  or  taken  by  the  city,  or 
which  shall  be  sold  for  taxes  or  assessments,  or  by  virtue 
of  legal  process  at  the  suit  of  the  city.  Any  member 
of  the  board  or  any  officer  or  employee  of  this  city  vio- 
lating the  provisions  of  this  section,  or  who  shall  be 
directly  or  indirectly  interested  in  any  franchise,  right, 
or  privilege  granted  by  the  city  while  he  is  such  mem- 
ber, officer,  or  employee,  unless  the  same  shall  devolve 
upon  him  by  law,  shall  forfeit  his  office,  and  be  forever 
disqualified  from  holding  any  position  in  the  service  of 
the  city;  and  all  contracts  made,  or  rights  or  franchises 
granted,  in  violation  of  this  section  shall  be  absolutely 
void." 

Upon  the  facts  as  found  by  the  court,  of  which  the 
foregoing  is  a  condensed  statement,  the  court  below 
adjudged  that  an  alternative  writ  of  mandate  thereto- 
fore issued  in  the  cause  be  made  peremptory,  requiring 
the  appellant  herein  as  auditor  to  issue  his  warrant 
upon  the  treasury  of  the  city  of  Sacramento,  and  upon 
the  proper  fund  therein  for  the  amount  of  the  demand, 
viz.,  for  twenty-five  dollars  and  eighty  cents. 

The  defendant,  auditor  as  aforesaid,  appeals  from  the 
judgment,  and  the  cause  comes  up  on  the  judgment-roll. 
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The  officers  of  a  municipal  corporation,  like  those  of 
private  corporations,  are  agents  of  the  corporate  body. 
It  is  a  cardinal  doctrine  of  the  law  of  agency  that 
"whenever  an  agent  is  invested  with  authority  to  use 
any  discretion  in  the  exercise  of  the  powers  conferred 
upon  him,  it  is  an  implied  condition  that  this  discretion 
shall  be  used  in  good  faith  for  the  benefit  of  the  prin- 
cipal, and  in  accordance  with  the  true  purpose  of  the 
agent's  appointment. 

"To  this  extent  every  agency  which  is  not  a  purely 
ministerial  one  involves  a  fiduciary  relation  between  the 
parties."    (Morawetz  on  Private  Corporations,  sec.  516.) 

It  is  in  consonance  with  this  principle  that  officers  of 
a  corporation  may  not,  under  any  circumstances,  use 
their  official  position  for  their  own  benefit,  or  for  the 
benefit  of  any  one  except  the  corporation  itself,  and 
they  may  not  represent  the  corporation  in  any  contract 
or  transaction  in  which  they  are  personally  interested 
in  obtaining  an  advantage  at  the  expense  of  the  corpo- 
ration. 

In  such  cases  it  is  said  the  corporation  would  not 
have  the  benefit  of  their  unbiased  judgment,  as  self- 
interSst  would  prompt  them  to  prefer  their  own  advan- 
tage to  that  of  the  company.  (San  Diego  V.  San  Diego 
etc.  R.  R.  Co.,  44  Cal.  106;  Shakespear  V.  Smith,  77  Cal. 
638;  11  Am.  St.  Rep.  327;  Finch  v.  Riverside  etc.  Ry.  Co., 
87  Cal.  597;  Wickersham  v.  Crittenden,  93  Cal.  29; 
Capron  v.  Hitchcock,  98  Cal.  427;  Dillon  on  Municipal 
Corporations,  sec.  444.) 

The  rule  embodied  in  the  foregoing  decisions,  and 
which  has  the  support  of  a  host  of  others  which  might 
be  mentioned,  is  not  an  arbitrary  one.  In  other  words, 
it  is  founded  in  reason,  and  is  not  to  be  indiscriminately 
applied,  irrespective  of  the  circumstances  of  the  case. 
(Morawetz  on  Private  Corporations,  sec.  521.) 

It  would  seem  that  the  circumstances  of  the  present 
case  bring  it  within  the  exceptions  for  the  following 
reasons : 

1.    The  authority  to  transact  the  business  of  the  mu- 
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nicipal  corporation  of  the  city  of  Sacramento,  to  pro- 
cure supplies  therefor,  and  to  audit  and  allow  claims 
against  the  city,  is  vested  in  the  board  of  trustees,  and 
B.  U.  Steinman,  as  mayor  of  the  city,  has  not,  so  far  as 
appears  from  the  record,  any  authority  in  the  premises. 

2.  The  gas  furnished  to  the  city  was  not  supplied 
under  or  pursuant  to  any  express  contract  with  the  re- 
spondent corporation  of  which  Steinman  is  president, 
and  the  right  to  recover  the  reasonable  value  thereof  is 
based  upon  the  implied  promise  which  the  law  raises. 

3.  Under  section  629  of  the  Civil  Code  the  respond- 
ent was  bound,  upon  proper  demand,  to  furnish  gas  to 
the  city,  and  upon  refusal  so  to  do,  was  liable  to  a  pen- 
alty of  fifty  dollars  as  liquidated  damages,  and  five  dol- 
lars a  day  as  liquidated  damages  for  each  day  such 
refusal  or  neglect  continues  thereafter. 

Under  the  operation  of  this  law  the  gas  company  was 
not  a  free  agent  with  power  to  contract  or  refuse  to  do 
so,  but  it  became  its  duty,  upon  demand,  to  furnish  gas 
to  the  city,  irrespective  of  the  status  of  its  president. 

This  duty  to  furnish  gas  to  the  city  devolved  upon 
the  respondent,  not  by  virtue  of  any  contract,  but  by 
operation  of  law,  and  hence  the  laws  governing'  ordi- 
nary contracts  resting  in  the  volition  of  the  parties 
thereto  has  no  application. 

Where  the  law  affixes  a  penalty  for  the  nonperform- 
ance of  an  act,  its  performance  should  not  be  adjudged 
illegal,  or  subject  the  party  performing  to  the  implica- 
tion of  having  violated  a  duty. 

Had  the  city  of  Sacramento  been  in  need  of  the  land 
of  its  mayor  pursuant  to  some  public  use,  and  had  it  by 
proceedings  for  the  condemnation  thereof,  under  the 
law  of  eminent  domain,  succeeded  to  the  title,  the  pro- 
ceeding would  have  been  so  far  an  adversary  one  that 
there  would  have  been  no  liability  on  the  part  of  such 
mayor  for  a  violation  of  section  211  of  the  city  charter 
hereinbefore  quoted. 

The  case  at  bar  does  not  differ  essentially  in  principle 
from  the  one  supposed. 
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Section  211  of  the  city  charter,  which  inhibits  its 
officers  from  being  interested  in  any  contracts  or  sales 
to  the  city  involving  the  payment  of  money  from  its 
treasury,  or  from  being  interested  in  any  franchise, 
right,  or  privilege  granted  by  the  city  while  they  are  in 
<^ce,  is,  except  as  to  the  penalty  imposed  thereby,  in 
substance  a  declaration  of  tiie  common  law  as  it  pre- 
viously existed,  and  is  founded  in  wisdom  and  justice. 

It  is  intended  as  a  shield  to  the  city  against  the  selfish- 
ness and  greed  of  officials,  but  was  not  intended,  and 
may  not  be  used,  as  a  medium  by  which  the  city  can 
take  the  property  of  others  without  their  consent,  under 
the  form  of  law,  and  then  refuse  to  pay  therefor  its  rea- 
sonable worth,  because  an  officer  of  the  city  is  interested 
in  such  property. 

We  hold  that  section  211  of  the  city  charter  had  no 
application  to  a  case  like  the  present,  where  the  gas 
company  is  required  by  positive  law  to  furnish  gas  to 
the  city  upon  demand,  and  having  furnished  the  com- 
modity, has  i)resented  its  bill  for  the  reasonable  value 
thereof,  although  the  mayor  of  the  city  owns  stock  in 
the  gas  company  and  is  president  thereof. 

The  city,  having  received  and  used  the  gas  pursuant 
to  a  right  which  it  enjoyed  independent  of  the  volition 
of  respondent,  is  in  equity  and  conscience  bound  to  pay 
the  reasonable  value  thereof. 

The  judgment  appealed  from  should  be  affirmed. 

Vanclibp,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  appealed  from  is  affirmed. 

Garoutte,  J.,  Van  Fleet,  J.,  Harrison,  J. 


OIX.  Oai*.— 10 
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[No.  18325.     Department  One. — September  19,  1895.] 

AUGUSTINE  KELLER,  Appellant,  v.  A.  H.  HEW- 
itt et  al.,  as  the  board  of  education  of  sutter 
County,  Respondents. 

PuBuc  Schools — Right  to  Teachers'  Certificate— Board  of  Edu- 
cation— Mandamus. — An  applicant  to  a  county  board  of  edu- 
cation for  a  grammar  grade  certificate  as  a  teacher  in  the  public 
schools  of  the  county,  who  has  upon  an  examination  held  in 
accordance  with  the  rules  of  the  board  been  found  by  it  to 
be  proficient  in  all  the  studies,  subjects,  and  matters  required 
by  law  and  the  rules  of  the  board  to  entitle  him  to  the  certifi- 
cate, and  to  be  of  good  moral  character,  acquires  'a  right  to  such 
certificate,  and  the  board  has  no  discretion  to  refuse  its  issu- 
ance. If  the  board  does  refuse,  it  may  be  compelled  to  issue 
it  by  a  writ  of  mandate. 

Id. — ^Joinder  of  Parties — Superintendent  of  Schools. — In  a  pro- 
ceeding for  such  writ,  the  county  superintendent  of  schools,  in 
his  official  capacity  as  such,  need  not  be  made  a  party  defendant. 
It  is  sufficient  to  join  him  in  his  capa(;^ty  as  a  member  of  the 
board  of  education. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sutter  County.    E.  A.  Davis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Carlin,  and  Af .  E.  Sanborn,  for  Appellant. 

W.  T.  Phipps,  for  Respondents. 

Van  Fleet,  J. — Appellant  made  application  to  re- 
spondents, as  the  county  board  of  education  of  Sutter 
county,  for  a  grammar  grade  certificate  as  a  teacher  in 
the  public  schools  of  the  county,  and  upon  examination 
by  said  board  for  the  purpose,  in  accordance  with  its 
rules,  was  awarded  a  percentage  of  proficiency  upon  all 
of  the  studies,  subjects,  and  matters  included  in  his 
examination  above  that  required  by  law  and  the  rules 
of  the  board  to  entitle  him  to  a  certificate  of  the  grade 
applied  for;  and  the  board  found  and  decided  that  peti- 
tioner was  of  good  moral  character,  and  in  every  way  fit 
and  competent  to  receive  such  certificate.  But,  not- 
withstanding this  finding  and  that  nothing  further  re- 
mained to  be  performed  by  appellant  to  entitle  him 
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thereto,  the  board  arbitrarily  and  without  cause  refused 
to  issue  such  certificate  to  appellant.  After  a  formal 
demand  for  the  issuance  of  the  certificate,  and  its  con- 
tinned  refusal,  appellant  applied  to  the  superior  court 
of  the  county  for  a  writ  of  mandate  against  the  board, 
requiring  the  issuance  to  him  of  such  certificate,  setting 
forth  with  great  fullness  and  detail  in  his  affidavit  or 
petition  the  facts,  of  which  the  foregoing  is  a  brief  sum- 
mary. The  superior  court  sustained  a  demurrer  to  the 
petition,  and,  upon  a  failure  to  amend,  entered  judgment 
against  the  petitioner,  from  which  he  appeals. 

We  think  the  ruling  of  the  court  below  was  clearly 
erroneous.  The  theory  upon  which  that  court  pro- 
ceeded in  sustaining  the  demurrer,  and  that  now  con- 
tended for  by  respondent,  is  that  the  law  vests  in  the 
board  of  education  the  absolute  power  and  discretion  to 
determine  in  any  instance  whether  a  certificate  shall 
issue  to  an  applicant,  irrespective  of  the  question  of  his 
fitness  as  shown  by  his  examination,  and  that  its  deter- 
mination in  the  premises  is  final  and  not  subject  to  re- 
view by  the  courts.  This  view  of  the  law  cannot,  in  our 
judgment,  be  sustained.  It  was  never  intended  to  vest 
in  the  board  of  education  any  such  absolute  power  in 
the  premises.  The  law  gives  the  board  large  discretion- 
ary powers  unquestionably,  but  there  are  limits  beyond 
which  their  discretion  does  not  go,  and  where  rights 
arise  which  it  is  not  within  their  discretion  to  refuse* 
They  have  power  to  prescribe  and  enforce  rules  for  the 
examination  of  teachers,  and  to  examine  applicants,  and 
prescribe  a  standard  of  proficiency  which  the  person 
examined  must  reach  to  entitle  him  to  a  certificate  (Pol. 
Code,  sec.  1771) ;  and,  no  doubt,  in  the  exercise  of  these 
functions  the  board  is  vested  with  such  discretionary 
judgment  that  their  action  could  not  be  reviewed — as,, 
for  instance,  in  determining  the  degree  of  proficiency 
and  fitness  shown  by  an  applicant  upon  any  matter  in- 
volved in  his  examination,  and  perhaps  in  prescribing 
the  standard  of  proficiency  and  subjects  of  examination ; 
in  such  matters  it  may  be  safely  assumed  that,  their 
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function  being  largely,  if  not  wholly,  discretionary,  and 
involving  an  exercise  of  judgment,  their  determination 
would  be  held  final.  But,  having  established  such  rules 
and  fixed  such  standard,  and  having  examined  an  appli- 
cant under  those  rules,  and  determined  that  they  have 
been  complied  with,  and  in  all  respects  the  prescribed 
standard  of  proficiency  reached,  it  was  not  intended 
that  they  should,  nevertheless,  have  the  arbitrary  power 
to  say  that  in  such  a  case  a  certificate  shall  not  issue. 
When  under  the  law  and  their  rules  the  question  of  an 
applicant's  fitness  to  receive  a  certificate  has  been  deter- 
mined in  his  favor,  the  limit  of  the  board's  discretion- 
ary functions  in  the  premises  has  been  reached,  and  a 
plain  legal  duty  results.  The  applicant  thereupon  be- 
comes entitled  to  a  certificate,  and  the  board  rests  under 
a  corresponding  obligation  to  grant  it.  It  is  such  a  case 
that  is  made  by  the  petition.  All  of  the  prescribed  re- 
quirements of  the  board  have  been  met  and  complied 
with  by  petitioner,  and  the  possession  of  all  the  neces- 
sary qualifications  determined  in  his  favor.  Taking  the 
facts  alleged  to  be  true,  as  we  must,  the  petition,  in  our 
judgment,  clearly  states  a  case  for  relief  which  can  be 
reached  by  mandate. 

And  this  view  in  no  sense  trenches  upon  the  general 
doctrine  contended  for  by  respondents,  that  Tnandarnvs 
will  not  lie  to  control  or  direct  mere  discretion  or  judg- 
ment. Respondents  devote  much  space  and  cite  many 
authorities  in  support  of  that  rule.  Its  discussion  was  a 
work  of  supererogation.  There  is  no  question  of  its  gen- 
eral correctness,  although  it  has  its  limitations  and  excep- 
tions (Wood  V.  Strother,  76  Cal.  545;  9  Am.  St.  Rep.  249; 
Raisch  V.  Board  of  Ediccation,  81  Cal.  542) ;  but  it  is 
wholly  beside  the  question,  since  the  act  here  sought  to  be 
compelled  is  not  a  discretionary  act,  but  a  purely  minis- 
terial duty,  resulting  from  the  antecedent  acts  of  the 
board.  It  is  a  case  not  distinguishable  from  that  which 
would  arise  should  a  superior  court,  which  is  given  the 
power  to  examine  and  admit  applicants  to  the  bar,  pro- 
ceed to  examine  an  applicant,  and  as  a  result  determine 
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and  announce  that  it  found  the  applicant  possessed  of  the 
requisite  age,  character,  and  fitness  under  the  law  to 
entitle  him  to  admission,  yet  should  refuse  without 
cause  to  admit  him.  Would  it  be  contended  for  a  mo- 
ment that  such  refusal  was  within  the  discretion  of  the 
court,  and  that  the  admission  of  the  applicant  could  not 
be  enforced  by  mandate?  We  apprehend  not,  and  yet 
that  is  exactly  this  case.  The  court  in  the  case  supposed 
would  have  exhausted  its  discretionary  powers,  and  have 
reached  a  point  where  nothing  remained  but  to  grant 
the  right  to  which  the  party  had  shown  himself  entitled. 
The  principle  involved  is  aptly  illustrated  by  the  case 
of  Sansom  v.  Mercer,  68  Tex.  488;  2  Am.  St.  Rep.  505. 
That  was  a  case  arising  under  a  statute  of  Texas  pro- 
viding that  the  territorial  limits  of  a  city  could  be 
diminished  by  a  vote  of  the  people  at  an  election  to 
be  called  by  the  mayor,  upon  application  made  to  him 
by  petition,  signed  by  a  certain  number  of  electors. 
Before  making  a  call  for  such  election  the  mayor  was 
required  to  determine  two  things :  first,  that  there  was  an 
excess  of  territory  over  the  limit  prescribed  by  the  act; 
and,  second,  that  at  least  fifty  electors  had  signed  the 
petition.  Application  was  made  to  the  mayor  under  the 
act  to  call  an  election,  which  he  refused,  and  mandamus 
was  sought  to  compel  him  to  make  the  call.  It  was 
urged  that,  his  function  involving  the  exercise  of  judg- 
ment upon  his  part  in  passing  upon  the  matters  sub- 
mitted to  him,  he  could  not  be  required  to  act  in  a 
particular  way.  It  is  said  by  the  court :  "It  is  well  set- 
tled that;  if  the  duty  an  officer  is  called  upon  to  perform 
requires  the  exercise  of  an  act  of  judgment  on  his  part, 
his  decision  is  not  subject  to  be  reviewed  by  a  proceed- 
ing for  a  writ  of  mandamus.  (Ewing  V.  Cohen,  63  Tex. 
483;  Bledsoe  v.  International  R.  R.  Co.,  40  Tex.  554; 
Arberry  v.  Beavers,  6  Tex.  457 ;  55  Am.  Dec.  791 ;  Com- 
missioners V.  Smith,  5  Tex.  471;  CvXlem  v.  Latimer,  4 
Tex.  329.)  And  it  is  apparent  that  in  a  proceeding  to 
procure  an  order  for  an  election  under  the  statute  before 
cited  the  mayor  is  required  to  determine  two  facts  in 
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order  to  justify  him  in  making  the  order  for  the  elec- 
tion :  1.  TJiat  there  is  a  surplus  of  territory  over  the 
limit  prescribed  by  the  statute;  and  2.  That  at  least 
fifty  qualified  voters  of  that  territory  have  signed  the 
petition.  If  there  be  any  controversy  as  to  the  exist- 
ence of  these  facts,  his  function  is  discretionary,  and  he 
cannot  be  compelled  to  order  the  election.  But  taking 
the  facts  of  the  petition  to  be  true,  as  the  demurrer 
admits,  the  surplus  territory  exists,  and  more  than  the 
requisite  number  of  voters  have  signed  the  application. 
In  such  a  case  the  discretion  of  the  mayor  ceases.  The 
act  to  be  done  is  purely  ministerial.  His  duty  becomes 
absolute,  and  he  can  be  compelled  to  perform  it. 

"The  fact  that  preliminary  to  his  action  he  must  know 
that  there  is  an  excess  of  territory  beyond  the  statutory 
requirements,  and  that  the  requisite  number  of  voters 
have  signed  the  petition,  does  not  invest  him  with  the 
discretion  to  refuse  to  order  the  election  when,  as  a 
matter  of  fact,  there  is  no  controversy  as  to  the  excess, 
or  as  to  the  number  and  qualification  of  the  signers." 

Many  other  cases  support  a  like  view,  but  we  deem  it 
unnecessary  to  multiply  them.  The  case  of  Bailey  v. 
Ewart,  52  Iowa,  111,  largely  relied  upon  by  respondents 
;as  supporting  their  view,  we  do  not  regard  as  in  point, 
or  as  in  any  way  in  conflict  with  the  principles  above 
announced.  It  is  apparent  from  the  reading  of  that 
case  that  the  certificate  was  there  refused  because  the 
applicant  was  not  found  qualified,  and  it  was  properly 
held  under  the  general  rule  above  stated  that  this  ques- 
tion was  a  discretionary  one,  and  could  not  be  reviewed. 
A  very  different  question  would  have  been  presented 
had  the  applicant  been  found  competent,  and  the  certifi- 
cate then  refused.  Had  the  court  reached  the  conclu- 
sion it  did  under  such  a  state  of  facts,  the  case  would 
have  presented  some  analogy  to  the  one  before  us.  For 
these  reasons  the  general  demurrer  should  have  been 
joverruled. 

.Nor  do  we  think  there  is  anything  in  the  special 
jTOund   of  demurrer   that  there  is  a  defect  of  parties 
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defendant,  in  that  the  county  superintendent,  in  his 
official  capacity  as  such,  should  have  been  made  a  party 
defendant.  Under  the  statute  the  county  superintend- 
ent is  made  a  member  of  the  board  of  education  (Pol. 
Code,  sec.  1768),  and  it  is  only  in  the  latter  capacity 
that  he  has  any  function  to  perform  in  the  premises 
counted  upon.  It  was  only  by  reason  of  his  being  a 
constituent  part  of  the  board,  therefore,  that  it  was 
necessary  to  make  him  a  party  at  all,  and,  as  such,  he  is 
made  a  defendant.  It  is  true  that  the  constitution  com- 
mits to  county  superintendents  and  county  boards  of 
education  control  of  the  examination  of  teachers,  and 
the  granting  of  certificates  within  their  respective  juris- 
<lictions;  but  it  has  left  it  to  the  legislature  to  provide 
the  machinery  for  putting  this  power  in  motion,  and 
prescribe  the  mode  and  manner  of  its  exercise  and  the 
limitations  of  the  power  vested.  This  the  legislature 
has  done,  and  has  seen  fit  to  prescribe  that  the  func- 
tions of  the  superintendent  in  this  regard,  except  in 
certain  respects  not  here  involved,  are  to  be  performed 
as  a  member  of  the  board  of  education.  In  his  separate 
capacity  of  superintendent,  therefore,  the  latter  was 
neither  a  necessary  nor  a  proper  party  to  the  proceed- 
ing. 

It  follows  that  the  judgment  should  be  reversed  and 
the  cause  remanded,  with  directions  to  the  lower  court 
to  overrule  the  demurrer.    It  is  so  ordered. 

Garoutte,  J.,  and  Haerison,  J.,  concurred. 
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[No.  18332.    Department  One. — September  23,  1895.] 

C.  F.  ROWLAND,  Appellant,  v.  BOARD  OF  SU- 
PERVISORS OF  SAN  JOAQUIN  COUNTY,  Re- 
spondent. 

County  Indebtedness— Election — ^Assent  of  Two-thirds  of  Elec- 
tors— Constitutional  Law. — ^The  provision  of  section  18  of  arti- 
cle XI  of  the  constitution,  prohibiting  a  county  from  incurring 
any  indebtedness  exceeding  in  any  year  its  annual  revenue, 
"without  the  assent  of  two-thirds  of  the  qualified  electors  voting 
at  an  election  to  be  held  for  that  purpose,"  only  requires  the  as- 
sent of  two-thirds  of  such  electors  as  vote  on  the  proposition  of 
incurring  the  indebtedness;  and  if  the  proposition  be  submitted 
at  a  general  election,  it  does  not  require  the  assent  of  two- 
thirds  of  all  the  electors  who  voted  thereat. 

Id. — Speqal  and  General  Election, — The  election  on  the  proposition 
of  incurring  the  indebtedness,  although  held  on  the  same  day 
and  at  the  same  place  as  the  general  election,  in  pursuance  of 
the  privilege  given  by  the  act  of  1891,  page  295,  is  in  legal  ef- 
fect a  special  election. 

Id. — Interest  Tax — Sinking  Fund.— The  further  requirement  of 
such  section  of  the  constitution,  that  "before  or  at  the  time  of  in- 
curring such  indebtedness,  provision  shall  be  made  for  the  col- 
lection of  an  annual  tax  sufficient  to  pay  the  interest  on  such 
indebtedness  as  it  falls  due,  and  also  to  constitute  a  sinking  fund 
for  the  payment  of  the  principal,"  does  not  require  that  at  the 
time  of  the  sale  or  issuance  of  bonds,  or  the  incurrence  of  the 
bonded  indebtedness,  a  sinking  fund  or  interest  tax  be  levied. 
It  only  requires  that  at  or  before  such  time  provision  shall  be 
made  for  their  collection. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Joaquin  County.    Ansel  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Nicol  &  Orr,  for  Appellant. 

W.  B.  Nutter,  and  Marion  DeVries,  for  Respondent. 

Garoutte,  J. — This  is  an  appeal  from  a  judgment  of 
the  superior  court  of  San  Joaquin  county  against  pe- 
titioner, in  a  proceeding  to  review  the  action  of  the 
board  of  supervisors  of  that  county,  in  the  matter  of 
contracting  a  bonded  indebtedness  of  said  county,  and 
of  issuing  the  bonds  thereof  for  the  purpose  of  creating 
a  fund  for  the  purchase  of  land  and  the  erection  thereon 
of  suitable  buildings  and  improvements  for    a    county 
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hospital,  poorhouse,  and  farm.  Petitioner  claims  that 
the  board  of  supervisors  exceeded  its  power  in  directing 
the  issuance  of  said  bonds,  and  in  contracting  said  in- 
debtedness, for  two  reasons: 

1.  It  is  insisted  that  two-thirds  of  the  qualified  electors 
of  the  county  of  San  Joaquin  voting  at  the  general  elec- 
tion November  8,  1892,  did  not  vote  in  favor  of  the 
issuance  of  these  bonds,  and  for  that  reason  the  propo- 
sition to  issue  was  defeated.  The  returns  of  the  general 
election  show  that  six  thousand  five  hundred  votes  were 
cast  thereat;  that  three  thousand  eight  hundred  and 
eighty  electors  voted  in  favor  of  the  issuance  of  bonds, 
and  one  thousand  and  six  voted  against  their  issuance; 
and  it  thus  clearly  appears  that,  if  two-thirds  of  all  the 
votes  cast  were  necessary  to  legally  justify  the  board 
of  supervisors  in  the  issuance  of  the  bonds,  then  the 
proposition  was  defeated.  But  does  the  law  so  declare? 
The  foundation  of  the  entire  proceeding  may  be  found 
in  article  XI,  section  18,  of  the  constitution  of  this  state, 
which  provides: 

"No  county  ....  shall  incur  any  indebtedness  or 
liability  in  any  manner,  or  for  any  purpose,  exceeding 
in  any  year  the  income  and  revenue  provided  for  it  for 
such  year,  without  the  assent  of  two-thirds  of  the  quali- 
fied electors  thereof  voting  at  an  election  to  be  held  for 
that  purpose." 

If  there  had  been  no  general  election  held  at  the  same 
time  this  bond  election  was  held,  there  would  be  no 
question  but  that  two-thirds  of  the  qualified  electors  of 
the  county  voting  assented  thereto,  and  the  fact  that  the 
county,  by  its  board  of  supervisors,  embraced  the  privi- 
lege extended  to  it  by  the  legislature,  by  the  act  of  1891, 
and  held  the  election  upon  the  day  and  at  the  same 
place  as  the  general  election,  we  think  wholly  immate- 
rial. The  constitution  provides  that  the  voting  upon 
the  proposition  niust  be  done  at  an  election  held  for 
that  purpose,  and,  if  there  was  not  an  election  held 
upon  this  day  for  the  purpose  of  allowing  the  qualified 
electors  of  San  Joaquin  county  an  opportunity  to  ex- 
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press  their  opinions  upon  this  proposition,  then  it  would 
be  impossible  to  submit  the  question  to  the  electors  at 
a  general  election.  This  cannot  be  true,  and  it  is  quite 
evident  that  there  was  an  election  held  for  the  purpose 
of  submitting  the  proposition  to  the  qualified  electors 
of  San  Joaquin  county.  At  that  election  three  thousand 
eight  hundred  and  eighty  votes  were  cast  in  favor  of 
the  issuance  of  the  bonds,  and  one  thousand  and  six 
votes  against  such  issuance.  It  follows  that  two-thirds 
of  the  qualified  electors  of  the  county  voting  at  an 
election  held  for  the  purpose,  assented  to  the  incurring 
of  the  indebtedness  and  the  issuance  of  the  bonds,  and 
that  the  constitutional  provision  in  this  regard  is  satis- 
fied. 

If  additional  argument  were  necessary  to  sustain  a 
construction  already  quite  plain,  it  may  be  suggested 
that  the  election  held  upon  this  day,  as  far  as  the  bond 
question  is  concerned,  was  a  special  election.  The  elec- 
tion was  called  by  proclamation  of  the  board  of  super- 
visors of  San  Joaquin  county,  for  a  single,  definite 
purpose,  and,  ex  necessitate,  was  a  special  election,  and 
the  votes  cast  for  and  against  the  issuance  of  bonds 
were  all  the  votes  cast  at  that  election.  As  already  sug- 
gested, the  fact  that  the  legislature  granted  the  county 
the  right  to  use  the  machinery  of  the  state  in  conduct- 
ing the  election,  if  it  so  desired,  and  that  it  embraced 
the  right  granted,  in  no  way  changes  the  legal  aspect  of 
the  case.  There  is  no  authority  cited,  and  we  know  of 
none,  opposed  to  this  conclusion. 

2.  It  is  insisted  that  the  entire  proceeding  is  void, 
upon  the  ground  that  the  board  of  supervisors,  neither 
at  the  time  of  incurring  said  indebtedness  nor  at  any 
time  prior  thereto,  made  any  provision  for  the  collect 
tion  of  an  annual  tax  sufiicient  to  pay  the  interest  on 
said  indebtedness  as  it  falls  due,  or  to  constitute  a  sink- 
ing fund  for  the  payment  of  the  principal  within  twenty 
years  from  the  time  when  the  indebtedness  was  con- 
tracted.    The   section  of  the   constitution,   a   part  of 
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which  we  have  already  quoted,  in  speaking  as  to  this 
question  of  indebtedness,  provides : 

"Nor  unless  before  or  at  the  time  of  incurring  such 
indebtedness,  provision  shall  be  made  for  the  collection 
of  an  annual  tax  sufficient  to  pay  the  interest  on  such 
indebtedness  as  it  falls  due,  and  also  to  constitute  a  sink- 
ing fund  for  the  payment  of  the  principal  thereof  within 
twenty  years  from  the  time  of  contracting  the  same. 
Any  indebtedness  or  liability  incurred  contrary  to  this 
provision  shall  be  void." 

This  provision  of  the  constitution  does  not  require 
that  at  the  time  of  the  sale  or  issuance  of  bonds,  or  the 
incurring  of  the  bonded  indebtedness,  a  sinking  fund 
or  interest  tax  be  levied.  It  only  requires  that  before 
or  at  such  time  provision  must  be  made  for  the  collec- 
tion of  an  annual  tax  sufficient  to  pay  the  interest  on 
such  indebtedness  as  it  falls  due,  and  also  to  constitute 
a  sinking  fund  for  the  pajmient  of  the  principal.  These 
bonds  were  issued  by  express  terms  under  the  provisions 
of  an  act  of  the  legislature  found  in  the  statutes  of  1891, 
page  295.  The  notices  so  prescribed,  and  the  bonds 
themselves  upon  their  face  so  recite.  That  statute  fully 
and  completely  provides  for  the  pasrment  of  the  interest 
upon  these  bonds,  and  also  for  the  creation  of  a  sinking 
fund  to  extinguish  the  original  indebtedness.  (Stats. 
1891,  sec.  14,  subds.  C,  D,  E,  and  sec.  37,  p.  295.)  We 
^conclude  there  is  nothing  in  this  point. 

For  the  foregoing  reasons  the  judgment  is  affirmed. 

Harrison,  J.,  and  Van  Fleet,  J.,  concurred. 
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[No.   19571.    Department  Two. — September  23,    1895.] 

J.    ALEXANDER    BROWN,    APPELLANT,    v.    J.     C. 
CLINE,  Respondent. 

Attachment — Property  in  Possession  of  Stranger — ^Justification 
OF  Seizure. — ^A  sheriff,  in  order  to  justify  the  seizure  under  a 
writ  of  attachment  of  personal  property  found  in  the  possession 
of  a  stranger  to  the  suit  claiming  title  thereto,  must  show  a 
judgment  or  prove  the  debt  for  which  judgment  is  demanded; 
and,  to  so  do,  the  papers  in  the  attachment  suit  are  not  sufficient. 

Id. — New  Trial  —  Conditional  Order  Granting  —  Noncompliance 
with  Condition. — ^An  order  granting  a  new  trial  on  condition 
that  the  moving  party  pay  the  costs  of  his  adversary  within  a 
stated  time  is  to  be  construed  as  an  order  denying  a  new  trial 
upon  noncompliance  with  the  condition,  and,  after  the  expira- 
tion of  the  time  limited  for  complying  with  the  condition,  the 
court  has  no  power  to  make  a  further  order  granting  an  un- 
conditional new  trial. 

Appeal  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  granting  a  new  trial.  Waldo  M.  York, 
Judge. 

The  facts  are  stated  in  the  opinion. 

C.  W,  Pendleton,  and  Edwin  A,  Meserve,  for  Appellant. 

Walter  F.  Haas,  and  A.  C.  Broderaen,  for  Respondent. 

Belcher,  J. — This  action  was  brought  to  recover  the 
possession  or  value  of  certain  personal  property,  with 
damages,  alleged  to  have  been  owned  by  the  plaintiff 
and  to  have  been  wrongfully  taken  from  his  possession 
by  the  defendant  in  October,  1893. 

The  answer  denied  that  plaintiff  was  the  owner  or  in 
possession  of  the  property  described  in  the  complaint, 
or  any  part  thereof,  and  alleged  that  the  said  property 
was  owned  by  and  in  the  possession  of  one  W.  H.  Cooper. 
The  answer  further  alleged  that  defendant  was  the  sher- 
iff of  Los  Angeles  county,  and  that,  as  such  sheriff,  he 
took  the  said  property  into  his  possession  as  the  prop- 
erty of  said  W.  H.  Cooper,  on  October  11,  1893,  under  a 
writ  of  attachment  duly  issued  out  of  the  superior  court 
of  Los   Angeles  county,  and  to  him  directed  and  deliv- 
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ered,  in  an  action  commenced  in  said  court  against  said 
Cooper;  and  that  he  held  the  said  property  as  such  offi- 
cer under  said  writ,  and  not  otherwise,  up  to  October  17, 
1893,  when  the  same  was  taken  from  him  by  the  coroner 
of  the  county,  in  his  official  capacity,  under  and  in  pur- 
suance of  the  demand  of  plaintiff,  and  upon  the  pro- 
ceedings had,  and  that  the  said  coroner  and  the  plaintiff 
ever  since  the  date  last  mentioned  have  been  and  now 
are  in  possession  of  all  of  said  property.  And  the  prayer 
was  for  judgment  that  the  plaintiff  be  compelled  to  re- 
turn the  said  property  to  defendant,  or,  if  the  same 
could  not  be  returned,  then  for  the  value  thereof  and 
damages. 

The  case  was  tried  by  the  court  without  a  jury,  and 
the  findings  were  that  on  the  eleventh  day  of  October, 
1893,  plaintiff  was  the  owner  and  in  possession  of  the 
personal  property  described  in  the  complaint,  and  that 
on  that  day  defendant,  without  plaintiffs  consent  and 
wrongfully,  took  said  personal  property  from  the  pos- 
session of  plaintiff;  that  defendant  was  the  sheriff  of 
Los  Angeles  county,  and  took  the  property  under  and 
by  virtue  of  a  writ  of  attachment,  as  stated  in  the 
answer,  and  that,  upon  the  commencement  of  this 
action  and  upon  proper  proceedings  had,  the  coroner 
of  the  county  took  said  property  from  defendant  and 
held  the  same  until  the  20th  of  October,  when  he  deliv- 
ered the  same  to  the  plaintiff;  and  that  by  reason  of  the 
loss  during  such  time  of  the  use  thereof  plaintiff  had  been 
damaged  in  the  sum  of  one  hundred  and  twenty-five 
dollars.  Judgment  was  accordingly  entered  in  favor  of 
the  plaintiff  for  the  sum  of  one  hundred  and  twenty- 
five  dollars  as  damages,  together  with  his  costs  amount- 
ing to  eighty-five  dollars  and  fifty-five  cents. 

The  judgment  was  entered  March  2,  1894,  and  on 
March  lOth  defendant  filed  his  notice  of  intention  to 
move  for  a  new  trial  upon  the  grounds :  1.  That  the  evi- 
dence was  insufficient  to  justify  the  decision  of  the  court; 
2.  That  the  decision  was  contrary  to  law;  and  3.  Error 
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in  law  occurring  at  the  trial  and   excepted  to  by  the 
defendant. 

The  motion  was  made  on  a  statement  of  the  case,  and 
on  June  15,  1894,  the  court  made  the  following  order: 
"It  is  ordered  that  defendant's  motion  for  new  trial  be,, 
and  the  same  hereby  is,  granted  upon  the  payment  by 
defendant  to  plaintiff,  or  his  attorneys,  of  the  costs  taxed 
herein,  to  wit:  Eighty-five  dollars  and  fifty-five  cents^ 
within  five  days  after  notice  hereof.  It  is  ordered  that 
if  said  condition  be  complied  with,  that  thereupon  the 
judgment  entered  herein  shall  be  vacated  and  said 
cause  placed  upon  the  calendar  of  this  court  for  a  new 
trial,  and  that  if  said  condition  be  not  complied  with 
within  said  five  days,  then  at  the  expiration  of  that  time 
said  motion  for  a  new  trial  shall  be  denied."  On  Sep- 
tember 17,  1894,  the  defendant  moved  the  court  "for  a 
final  order  granting  his  motion  for  a  new  trial,"  and  the 
same  was  thereupon  granted.  From  this  last  order  the 
plaintiff  appeals. 

1.  It  was  clearly  proved  at  the  trial  that  the  plaintiff 
purchased  the  property  in  question  of  W.  H.  Cooper  in 
good  faith,  and  paid  for  it  its  full  value;  and  the  prin- 
cipal question  was  as  to  whether  or  not  the  transfer  was 
accompanied  by  an  immediate  delivery  and  followed  by 
an  actual  and  continued  change  of  possession  of  the 
things  transferred,  as  required  by  section  3440  of  the 
Civil  Code.  There  was  some  little  conflict  in  the  evi- 
dence, but  that  introduced  by  the  plaintiff  was  amply 
sufficient  to  sustain  his  theory  as  to  the  transaction  and 
to  establish  his  right  to  recover. 

2.  The  transfer  was  unquestionably  good  as  against 
all  the  world,  except  creditors  or  a  bona  fide  purchaser; 
and  to  justify  the  taking  of  the  property  by  defendant 
it  was  necessary  for  him  to  prove  that  Maclay,  the  plain- 
tiff in  the  attachment  suit,  was  a  creditor  of  Cooper  at 
the  time  of  the  attachment.  The  rule  is  that,  when 
property  is  found  in  the  possession  of  a  stranger  to  the 
suit  claiming  title  thereto,  it  is  necessary  to  show  a 
judgment  or  prove    the  debt  for    which    judgment    is 
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demanded.  And  to  accomplish  that  end  the  papers  in 
the  attachment  suit  are  not  sufficient.  (Sexey  v.  Adkin- 
son,  34  Cal.  346;  91  Am.  Dec.  698;  Banning  v.  Marleau, 
101  Cal.  238.)  Here  there  was  no  sufficient  evidence 
that  Maclay  was  a  creditor  of  Cooper,  and,  if  a  finding" 
that  he  was  such  had  been  made,  it  would  not  have 
been  justified  by  the  evidence. 

3.  The  rulings  of  the  court,  specified  in  the  statement 
as  errors  of  law,  are  not  urged  by  respondent,  and,  in 
our  opinion,  they  were  proper,  and  furnish  no  ground  of 
complaint. 

4.  The  order  of  June  15,  1894,  granting  the  defend- 
ant's motion  for  a  new  trial  upon  condition  that  he  pay 
to  the  plaintiff  or  his  attorneys  within  five  days  the  sum 
of  eighty-five  dollars  and  fifty-five  cents  taxed  as  costs 
in  the  action,  was  never  complied  with  by  defendant. 
The  money  was  not  paid  to  the  plaintiff  or  to  either  of 
his  attorneys  within  five  days,  or  at  all.  It  is  claimed, 
however,  that  four  days  after  the  order  was  made  one  of 
the  defendant's  attorneys  paid  the  money  to  the  county 
clerk  for  the  use  of  the  plaintiff,  and  that  he  was  justi- 
fied in  so  doing.  But  the  affidavits  read  at  the  hearing 
of  the  motion  for  a  "final  order"  on  September  17th  do 
not  in  our  opinion  show  that  the  payment  to  the  county 
clerk  was  authorized,  or  a  compliance  with  the  order  of 
June  15th.  The  case  must  be  treated,  therefore,  as  if 
no  payment  or  attempted  payment  had  been  made,  and 
as  if  at  the  end  of  the  five  days  the  motion  for  new  trial 
had  been  denied.      (Garoutte  v.  Haley,  104  Cal.  497.) 

This  being  so  the  court  had  no  power  to  make  the 
order  of  September  17th.  (Odd  Fellows'  Sav.  Bank  v. 
Deuprey,  66  Cal.  168;  Borland  v.  Cunningham,  66  Cal. 
484;  Greehn  V.  Marker,  67  Cal.  364.) 

The  order  appealed  from  should  be  reversed. 

Haynes,  C,  and  Searls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
order  appealed  from  is  reversed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
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[No.    19570.    Department  One. — September   23,  1895.] 

FRANK   E.   BATES,   Respondent,    v.    CORONADO 
BEACH  COMPANY,  Appellant. 

Parol  Contract  to  Deal  in  Land— Refusal  to  Reduce  to  Writing. 
The  plaintiff  and  the  defendant  entered  into  a  parol  contract  by 
which  it  was  agreed  that  they  should  purchase  certain  lands  and 
other  property,  sell  the  same,  pay  certain  debts  and  encum- 
brances thereon,  and  divide  the  profits  and  losses.  After  the 
terms  of  the  contract  had  been  agreed  to,  the  defendant  refused 
to  have  it  reduced  to  writing.  Both  of  the  parties  to  the  agree- 
ment immediately  entered  upon  its  performance,  and  carried  it 
out  according  to  its  terms.  Held,  that  it  could  not  be  held  under 
the  circumstances  that  it  was  the  intention  of  the  parties  that  the 
agreement  should  not  be  operative  until  it  had  been  reduced  to 
writing,  or  that  the  omission  to  have  it  formally  executed  deprived 
the  plaintiff  of  the  rights  acquired  thereby. 

Id. — Corporation — Contract  Entered  into  by  President  —  Ratifi- 
cation BY  Corporation. — A  corporation  organized  for  the  pur- 
pose, among  others,  of  buying  and  selling  land  in  a  particular  lo- 
cality is  bound  by  a  contract  entered  into  in  its  behalf  by  its 
president  for  the  purchase  and  sale  of  certain  land  therein,  if  the 
president  had,  with  full  knowledge  and  acquiescence  of  the 
officers  of  the  corporation,  assumed  the  management  and  control 
of  its  general  business,  and  all  of  his  acts  were  ratified  and  con- 
firmed by  the  stockholders  at  a  meeting  held  subsequent  to  the 
making  of   the  contract. 

Id. — Contract  with  Individual  to  Share  Promts  and  Losses.— 
Such  a  corporation  may  enter  into  a  contract  with  an  individual 
which  will  have  the  effect  to  carry  out  directly  or  indirectly  the 
object  of  its  incorporation,  and  may  provide  in  the  agreement 
that  the  gains  or  losses  of  the  venture  shall  be  borne  equally  by 
both  parties. 

Id. — Contracts  of  Corporation — Scope  of  Corporate  Powers. — 
Whether  a  contract  is  "essential"  to  the  transaction  of  the  ordi- 
nary affairs,  or  for  the  purposes  of  the  corporation,  within  the 
meaning  of  section  354  of  the  Civil  Code,  is  to  be  determined 
by  the  corporation  or  those  to  whom  the  management  of  its 
affairs  is  intrusted.  If  it  is  within  the  apparent  scope  of  its 
organization,  the  fact  that  the  contract  has  been  entered  into  by 
it  or  by  its  representative  is  a  determination  on  the  part  of  the 
corporation  that  it  is  essential,  and  the  corporation  will  riot  be 
permitted  thereafter  to  question  its  effect. 

Id.-^Breach  of  Obligation  to  Third  Person. — One  party  to  a  con- 
tract cannot  escape  liability  thereon  to  the  other  on  the  ground 
that  in  entering  into  the  contract  he  violated  an  obligation  that 
he    owed  to    a  third  person. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Diego  County  and  from  an  order  refusing  a  new 
trial.    George  Puterbaugh,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court,  and 
in  the  opinion  reported  in  Bates  v.  Babcock,  95  Cal.  479 

Gibson  &  Titus,  for  Appellant. 

Clarence  L.  Barber,  and  /.  W.  Hughes,  for  Respondent. 

Harrison,  J.— The  facts  upon  which  the  plaintiff 
seeks  to  recover  are  stated  in  the  opinion  upon  the  for- 
mer appeal  herein.  (Bates  V.  Babcock,  95  Cal.  479.) 
Upon  a  retrial  of  the  cause  after  it  had  been  remanded, 
a  nonsuit  was  granted  as  to  the  defendant  Babcock,  and 
judgment  was  rendered  in  fayor  of  the  plaintiff  and 
against  the  appellant. 

The  court  found  that  the  plaintiff  and  the  appellant 
entered  into  a  contract  February  28,  1888,  by  which  it 
was  agreed  that  they  should  purchase  certain  lands  and 
other  property  from  the  Millers,  sell  the  same,  pay  cer* 
tain  debts  and  encumbrances  thereon,  and  divide  the 
profits  and  losses  arising  therefrom  equally  between 
them.  This  was  the  main  issue  upon  the  trial  in  the 
superior  court;  and,  as  the  evidence  on  behalf  of  the 
plaintiff  was  ample  to  sustain  the  finding,  the  conclu- 
sion of  the  court  must  be  accepted  as  determinative  of 
the  issue.  The  conclusion  of  the  court  is  not  overcome 
by  the  evidence  to  the  effect  that  Babcock,  who  acted  in 
behalf  of  the  appellant,  refused  to  have  the  contract  put 
in  writing  until  the  plaintiff  should  obtain  a  certain 
release  from  the  Millers.  It  was  not  one  of  the  terms 
of  the  contract  between  the  plaintiff  and  the  appellant 
that  it  should  be  reduced  to  writing  and  signed  by 
them,  but,  after  they  had  made  the  contract  and  agreed 
upon  its  terms.  Slaughter,  an  attorney  who  was  present 
at  the  negotiation,  offered  to  put  it  in  writing,  but  Bab- 
cock replied  that  he  did  not  want  a  written  contract  at 
that  time.  Both  of  the  parties  to  the  agreement  imme- 
diately entered  upon  its  performance,  and  carried  it  out 
according  to  its  terms.  The  plaintiff  gave  to  the  defend- 
ant  the  fifteen  thousand  dollars  which  was  his  contribu<» 
tion  to  the  venture,  and  transferred  the  title  to  the  land 
oiz.oax..*  u 
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then  held  by  him  to  the  person  designated  by  the  defend- 
ant, and  the  defendant  disposed  of  the  money  in  discharg- 
ing obligations  upon  the  land,  and  afterward  disposed  of 
the  land.  Under  these  circumstances  it  cannot  be  held 
that  it  was  the  intention  of  the  parties  that  the  agree- 
ment should  not  be  operative  until  it  had  been  reduced 
to  writing,  or  that  the  omission  to  have  it  formally  exe- 
cuted deprived  the  plaintiff  of  the  rights  acquired 
thereby. 

The  court  was  justified  in  finding  that  Babcock  was 
authorized  to  make  the  contract  on  behalf  of  the  appel- 
lant. It  was  alleged  in  the  complaint,  and  not  denied, 
that  Babcock  was  the  president  and  general  manager  of 
the  appellant  corporation,  and  it  fully  appeared  from 
the  evidence  that  he  had  assumed  the  management  and 
control  of  the  general  business  of  the  appellant  with 
full  knowledge  and  acquiescence  of  its  officers,  and  that 
at  a  meeting  of  its  stockholders,  held  subsequent  to  the 
making  of  this  contract,  all  of  his  acts  were  ratified  and 
confirmed  by  them.  Irrespective  of  the  estoppel  upon 
the  appellant  arising  from  the  advantage  derived  by  it 
from  the  full  performance  of  the  contract  on  the  part  of 
the  plaintiff,  these  facts  make  the  acts  of  Babcock  in 
entering  into  the  contract  binding  upon  the  appellant. 
{Crowley  V.  Genesee  Min.  Co.,  55  Cal.  273;  McKieman  v. 
Lenzen,  56  Cal.  61 ;  Seeley  v.  San  Jose  etc.  Co.,  59  Cal.  22.) 

It  was  not  tUtra  vires  for  the  appellant  to  enter  into 
the  agreement  with  the  plaintiff.  The  power  of  a  cor- 
poration to  enter  into  a  general  partnership  with  an 
individual,  or  with  another  corporation,  is  not  here  in- 
volved. The  ground  upon  which  this  power  is  some- 
times denied  is  that  a  partnership  implies  the  power  of 
each  partner,  under  his  authority  as  a  general  agent  for 
all  the  purposes  of  the  partnership,  to  bind  the  others 
by  his  individual  acts,  whereas  the  statutes  under  which 
a  corporation  exists  require  its  powers  to  be  exercised 
by  a  board  of  directors,  and  preclude  it  from  becoming 
bound  by  the  act  of  the  one  who  may  be  only  its  partner. 
There  is,  however,  in  the  present  case  no  question  of 
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agency  in  the  management  of  the  affairs  of  the  corpora- 
tion. The  plaintiff  paid  the  money  to  the  appellant, 
and  transferred  to  its  appointee  the  title  to  the  land,  so 
that  the  entire  management  of  the  business  contem- 
plated by  the  contract  was  intrusted  to  the  corporation 
itself.  There  is  no  rule  of  law  that  will  preclude  a  cor- ' 
poration  from  entering  into  a  contract  with  an  individ- 
ual, which  will  have  the  effect  to  carry  out  directly  or 
indirectly  the  object  of  its  incorporation,  and  to  provide 
in  that  agreement  that  the  gains  or  losses  of  the  venture 
shall  be  borne  equally  by  both  parties.  Section  354  of 
the  Civil  Code  provides:  "Every  corporation,  as  such, 
has  the  power:  ....  8.  To  enter  into  any  obligations  or 
contracts  essential  to  the  transaction  of  its  ordinary 
affairs,  or  for  the  purposes  of  the  corporation." 

Whether  a  contract  is  "essential"  to  the  transaction 
of  its  ordinary  affairs,  or  for  the  purposes  of  the  corpo- 
ration, is  to  be  determined  by  the  corporation,  or  those 
to  whom  the  management  of  its  affairs  is  intrusted.  If 
it  is  within  the  apparent  scope  of  its  organization,  the 
fact  that  the  contract  has  been  entered  into  by  it, 
or  by  its  representative,  is  a  determination  on  the  part 
of  the  corporation  that  it  is  essential,  and  the  corpora- 
tion will  not  be  permitted  thereafter  to  question  its  effect 
The  appellant  was  incorporated  for  the  purpose,  among 
others,  of  selling  or  otherwise  disposing  of  the  lands 
upon  Coronado  beach,  in  blocks  or  lots.  It  had  conveyed 
the  lots  in  question  to  the  Millers,  and  held  mortgages 
thereon  to  a  large  amount  The  property  was  encum- 
bered with  other  liens ;  there  was  a  possibility  that  in- 
solvency proceedings  would  be  commenced,  either  by 
or  against  the  Millers,  by  which  the  securities  held  by 
the  appellant  would  be  impaired;  the  real  estate  market 
was  inactive,  and,  as  was  soon  ascertained,  was  in  a  fall- 
ing condition;  creditors  were  pressing  their  claims 
against  some  of  the  property,  and  the  appellant  was  anx- 
ious to  have  the  property  disposed  of,  in  order  that  it 
might  be  freed  from  these  obligations.  Under  these  cir- 
cumstances, it  must  be  held  that  the  contract  was  not  only 

Digitized  by  VjOOQ  IC 


164 Bates  v.  Coeonado  Beach  Co.     [109  Cal. 

within  the  scope  of  its  organization  and  essential  to  the 
transaction  of  its  ordinary  affairs,  but  that  it  was  a  pru- 
dent step  on  the  part  of  the  appellant  for  preserving  the 
value  of  the  securities  which  it  had  taken  upon  its  sale 
of  the  lands. 

The  relation  existing  between  the  plaintiff  and  the 
Millers,  at  the  time  of  entering  into  the  agreement,  can- 
not be  nutde  by  the  appellant  a  ground  for  repudiating 
its  contract  with  the  plaintiff.  If  it  be  assumed  that,  in 
making  the  contract  with  the  appellant,  the  plaintiff 
violated  his  obligation  to  the  Mfllers,  that  was  a  matter 
for  which  he  was  liable  to  them  alone,  and  from  which 
he  could  be  released  by  them.  After  the  contract  be- 
tween the  plaintiff  and  the  appellant  has  been  fully  exe- 
cuted without  any  objection  on  the  part  of  the  Millers, 
the  appellant  cannot  allege  the  possibility  of  an  objec- 
tion on  their  part  as  a  defense  to  its  liability  for  its 
share  of  the  losses,  any  more  than  it  could  have  alleged 
such  matter  as  a  defense  to  the  plaintiff's  claim  for  his 
share  of  the  profits,  if  there  had  been  any  profits  real- 
ized from  the  venture. 

Several  rulings  of  the  court  during  the  progress  of  the 
trial  are  assigned  as  error,  but  none  of  them  seem  en- 
titled to  any  extended  consideration,  nor  could  a  differ- 
ent ruling  upon  the  respective  matters  have  changed 
the  conclusion  of  the  court 

The  judgment  and  order  are  affirmed. 

Garoutte,  J.,  and  Van  Fleet,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a 
hearing  in  Bank. 
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[No.  18396.     Department  One.— September  25,  1895.] 

MARY  E.  VAN  SANDT,  Executrix,   etc..   Respond- 
ent, V.  C.  P.  ALVIS,  ET  AL.,  Appellants. 

Mortgage  upon  Homestead— Purchase  Price, — Where  a  mortgage 
is  made  to  secure  the  purchase  price  of  land  no  homestead  can 
thereafter  be  carved  out  of  the  property,  so  as  to  impair  the 
rights  of  the  mortgagee. 

Id. — Satisfaction  of  First  Mortgage — New  Mortgage  upon  Home- 
stead— Change  in  Form  of  Encumbrance — Enforcement  of 
First  Lien  in  Equity — Statute  of  Limitations. — ^Where  a 
mortgagor,  after  having  declared  a  homestead  upon  the  mort- 
gaged property,  applied  to  the  executrix  of  the  deceased  mort- 
gagee for  an  extension  of  time,  and  executed  to  her  a  new  note 
for  the  amount  of  the  debt,  and  a  new  mortgage  upon  the  same 
premises  covered  by  the  first  mortgage,  without  his  wife  joining 
therein,  and  the  executrix  accepted  and  recorded  the  new  mort- 
gage, and  satisfied  the  former  mortgage  of  record,  the  execution 
of  the  new  note  and  mortgage,  though  not  legally  effective  as 
against  the  wife,  will  be  deemed  in  equity  simply  as  changing 
the  form  of  the  old  mortgage,  which  will  be  enforced  in  equity 
as  against  the  wife,  except  so  far  as  the  demand  secured  thereby 
is  barred  by  the  statute  of  limitations,  and  the  first  mortgage 
may  be  foreclosed  upon  the  homestead  for  such  part  only  of 
the  original  indebtedness  secured  by  it  as  is  not  barred  at  the 
date  of  suit  brought. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Joaquin  County.     Ansel  Smith,  Judge. 

The  facts  are  stated  in  the  opinion. 

Nicol  &  Orr,  and  Baldwin  &  Thompson,  for  Appel- 
lants. 

The  last  mortgage  was  no  lien  upon  the  homestead, 
not  being  executed  and  acknowledged  by  both  husband 
and  wife.  (Civ.  Code,  sees.  1242,  2922,  2938;  Kennedy 
V.  Gloster,  98  Cal.  143;  Watts  v.  Gallagher,  97  Cal.  51; 
Hefner  v.  Urton,  71  Cal.  479 ;  First  Nat.  Bank  v.  Bruce, 
94  Cal.  79;  Ontario  State  Bank  V.  Gerry,  91  Cal.  95; 
Alexander  v.  Jackson,  92  Cal.  519 ;  27  Am.  St.  Rep.  158 ; 
Gleason  V.  Spray,  81  Cal.  220;  15  Am.  St.  Rep.  47;  Gagli- 
ardo  V.  Dumont,  54  Cal.  498;  Revalk  v.  Kraemer,  8  Cal. 
66;  68  Am.  Dec.  304;  Barber  v.  Babel,  36  Cal.  14;  Flege 
V.  Garvey,  47  Cal.  376 ;  Shinn  v.  MacPherson,  58  Cal.  599 ; 
Wood  V.  GoodfeUow,  43  Cal.  188.)     The  vendor's  lien  was 
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waived  by  the  mortgage.  (Civ.  Code,  sec.  3046;  Avery 
V.  Clark,  87  Cal.  626;  22  Am.  St.  Rep.  272;  Geasner  v 
Palmateer,  89  Cal.  90.) 

James  H.  Budd,  and  /.  E.  Budd,  for  Respondent 

The  executor  had  no  authority  to  satisfy  the  debt  due 
the  estate  of  the  decedent  without  the  approbation  of 
the  probate  court.  (Code  Civ.  Proc.,  sec.  1588;  MtdH- 
gan  v.  Sraith,  59  Cal.  225.)  Equity  will  deem  the  new 
mortgage  simply  a  change  in  the  form  of  security,  and 
enforce  the  first  mortgage.  {Swift  v.  Kraemer,  13  Cal. 
530;  73  Am.  Dec.  603;  Shinn  V.  MacPherson,  58  Cal. 
699;  Thompson  on  Homesteads,  sec.  359,  and  cases 
cited.) 

Searls,  C. — ^This  is  an  action  to  foreclose  a  mortgage 
upon  the  homestead  of  the  defendants.  Plaintiff  had  a 
decree  of  foreclosure  adjudging  his  claim,  to  the  extent 
of  two  thousand  four  hundred  and  ninety-five  dollars 
and  twenty-eight  cents,  to  be  a  lien  upon  the  homestead 
and  a  personal  judgment  against  defendant  G.  P.  Alvis 
for  the  residue  of  indebtedness  found  due  to  plaintiff. 
Defendants  appeal  from  so  much  of  the  decree  as  relates 
to  the  lien  upon  their  homestead.  The  appeal  was  taken 
within  sixty  days  after  judgment,  and  the  record  con- 
tains a  bill  of  exceptions. 

The  facts  as  admitted  by  the  pleadings  and  found  by 
the  court  may  be  summarized  as  follows :  A.  A.  Van 
Sandt,  plaintiff's  testator,  was  the  owner  of  certain 
lands  situate  in  the  county  of  San  Joaquin,  state  of 
California,  which  on  the  first  day  of  October,  1883,  he 
sold  and  conveyed  to  the  defendant  C.  P.  Alvis,  for  the 
sum  of  five  thousand  dollars,  receiving  in  pa3rment 
therefor  one  thousand  dollars  in  cash  and  four  promis- 
sory notes  for  one  thousand  dollars  each,  payable  at  one, 
two,  three,  and  four  years,  with  interest  at  eight  and  one- 
half  per  cent  per  annum,  and  if  not  paid  the  interest  to 
be  added  to  the  principal  and  draw  like  interest,  and  to 
secure  the  pa3rment  of  said  several  promissory  notes  said 
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Alvis  executed  to  his  grantor,  said  Van  Sandt,  a  mort- 
gasre  upon  the  land  so  conveyed  to  him,  which  mortgage 
was  duly  recorded.  Thereafter  and  on  the  twenty-ninth 
day  of  June,  1886,  defendant  C.  P.  Alvis  made  and  re- 
corded a  declaration  of  homestead  in  due  form  upon  the 
land  so  conveyed  to  and  mortgaged  by  him.  The  de- 
fendant Caroline  Alvis  was  and  is  the  wife  of  C.  P. 
Alvis.  A.  A.  Van  Sandt  died  on  the  nineteenth  day  of 
January,  1887,  leaving  a  last  will  and  testament,  and 
plaintiff  is  the  duly  appointed  and  qualified  executrix 
thereof. 

On  the  1st  of  September,  1888,  defendant  C.  P.  Alvis, 
not  having  paid  the  promissory  notes  aforesaid,  and  be- 
ing unable  to  pay  the  same,  applied  to  the  plaintiff 
herein  for  an  extension  of  time  to  pay  the  same,  and 
agreed  that  if  the  time  was  extended  he  would  pay  the 
same,  and  thereupon  said  C.  P.  Alvis  made  his  promis- 
sory note  for  four  thousand  dollars,  payable  to  plaintiflP 
as  administratrix  (executrix) ,  or  her  order,  on  or  before 
four  years,  with  interest  at  eight  and  one-half  per  cent 
per  annum,  and  conditioned  as  in  the  former  notes,  and 
providing  that  if  the  interest  was  not  paid  annually  the 
whole  sum  should  become  due  at  the  option  of  plaintiff, 
and  to  secure  the  payment  thereof  said  C.  P.  Alvis  ex- 
ecuted to  plaintiff  a  mortgage  upon  the  same  premises 
covered  by  the  first  mortgage,  and  theretofore  included 
in  the  homestead. 

Plaintiff  accepted  and  recorded  the  new  mortgage,  re- 
ceived the  promissory  note,  satisfied  the  former  mort- 
gage of  record,  and  delivered  to  said  defendant  the  four 
old  promissory  notes.  Defendant  Caroline  Alvis,  the 
wife  of  the  other  defendant,  had  full  knowledge  of  all 
the  facts,  acts  and  representations  of  her  husband  in 
procuring  an  extension  of  the  time  of  payment  of  said 
first  notes  and  consented  thereto,  but  did  not  unite  with 
her  husband  in  the  execution  of  the  mortgage  of  1888 
upon  the  homestead. 

The  interest  not  having  been  paid  upon  the  last-men- 
tioned note,    plaintiff    dected    to    consider    the   whole 
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amount  due,  and  instituted  this  action  in  1891,  at  which 
time  three  of  the  original  promissory  notes  of  1883  were 
barred  by  the  statute  of  limitations  as  against  Caroline 
Alvis,  and  the  court  so  found,  and  decreed  the  fourth 
note  which  was  not  thus  barred  to  be  a  lien  upon  and 
secured  by  the  mortgage  upon  the  homestead. 

From  the  foregoing  statement  of  facts  it  appears  that 
no  new  indebtedness  was  sought  to  be  created  or  secured 
by  a  lien  upon  the  homestead.  The  indebtedness  on 
account  of  the  purchase  price  of  the  homestead,  which 
was  secured  by  the  original  mortgage  thereon,  was  in 
part  about  to  become  barred  by  the  statute  of  limita- 
tions, was  at  the  request  of  the  defendant  C.  P.  Alvis 
extended  at  the  same  rate  of  interest  and  a  new  mort- 
gage executed  upon  the  same  property. 

As  to  the  first  mortgage  which  was  executed  by  C.  P. 
Alvis  at  the  date  of  his  purchase  of  the  premises  to 
secure  a  portion  of  the  purchase  price  thereof,  no  home- 
stead could  thereafter  be  carved  out  of  the  property  so 
as  to  impair  the  rights  of  the  mortgagee.  {Montgomery 
V.  Tutt,  11  Cal.  190;  Civ.  Code,  sec.  1241,  subd.  4.) 
The  first  mortgage  was,  therefore,  a  valid  lien  upon 
the  premises;  prior  in  time  and  superior  to  the  home- 
stead claim. 

The  question  in  the  case  at  bar  relates  not  to  the 
power  of  the  husband  to  encumber  the  homestead  with- 
out the  joint  action  of  the  wife,  but  is  this:  Was  the 
execution  of  the  new  note  and  mortgage  the  creation  of 
a  new  encumbrance,  or  simply  a  change  of  the  form  of 
the  old  encumbrance? 

Swift  V.  Kraemer,  13  Cal.  530,  73  Am.  Dec.  603,  was  a 
case  in  which  one  Revalk,  an  unmarried  man,  owned  a 
lot  of  land  upon  which  there  were  two  mortgages,  one  of 
which  for  fifteen  hundred  dollars  was  held  by  Kraemer. 
Revalk  married  in  1857,  and  thereafter  executed  an- 
other mortgage,  in  which  his  wife  did  not  join,  upon 
the  property  previously  covered  by  the  two  mortgages, 
and  which  in  the  interim  had  become  a  homestead  of 
Revalk  and  wife.    Kraemer  had  paid  off  one  of  the 
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prior  mortgageB  an^  satisfied  the  other,  which  consti- 
tuted (except  as  to  five  hundred  dollars)  the  considera- 
tion of  the  last  mortsrage. 

The  release  of  the  old  mortgages  and  the  execution 
of  the  new  one  were  on  the  same  day.  The  court  said : 
''But  as  to  the  debts  secured  by  the  original  mortgage 
to  Leek  and  Fontacelli  and  Kraemer,  we  regard  the 
cancellation  of  the  old  mortgages  and  the  substitution 
of  the  new  as  contemporaneous  acts.  It  was  not  creat- 
ing a  new  encumbrance,  but  simply  changing  the  form 
of  the  old.  A  court  of  equity,  looking  to  the  substance 
of  such  a  transaction,  would  not  permit  a  release,  in- 
tended to  be  effectual  only  by  force  of  and  for  the  pur- 
pose of  giving  effect  to  the  last  mortgage,  to  be  set  up, 
even  if  the  last  mortgage  was  inoperative.  It  would 
not  permit  Revalk  to  take  Kraemer  and  Eisenhardt's 
money  and  apply  it  in  extinguishment  of  a  prior  en- 
cumbrance, and  then  claim  that  the  property  should 
neither  be  bound  by  the  new  mortgage  or  the  old,"  etc. 
(Citing  Dillon  V.  Byrne,  5  Cal.  455;  BirreU  V.  Schie,  9 
Cal.  106;  Carr  v.  Caldwell,  10  Cal.  380;  70  Am.  Dec.  740. 
See,  also,  Tolman  v.  Smith,  85  Cal.  280.) 

The  case  of  Barber  v.  Babel,  36  Cal.  11,  was  one  upon 
all  fours  with  the  case  at  bar,  except  that  there  the  origi- 
nal note  and  mortgage  were  barred  by  the  statute  of  limi- 
tations at  the  time  of  suit  brought  to  foreclose,  and  the 
court  held  that  as  the  original  mortgage  was  barred, 
and  as  the  wife  had  not  joined  in  the  execution  of  the 
second  mortgage,  no  recovery  could  be  had. 

Sawyer,  C.  J.,  in  his  opinion  at  page  23  of  the  report, 
refers  to  and  quotes  from  Smft  v.  Kraemer,  supra,  with 
apparent  approval,  and  places  the  decision  upon  such 
bar  of  the  first  note  and  mortgage  and  the  invalidity  of 
the  second  mortgage. 

It  is  very  evident  in  the  case  at  bar  the  first  mort- 
gage was  only  pleased  to  give  effect  to  the  second  one, 
and  in  a  court  of  equity  the  defendants  should  not  be 
heard  to  say  that  tiie  second  mortgage  is  void  by  reason 
of  not  being  executed  by  the  wife,  and  at  the  same  time 
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to  successfully  contend  that  the  release  of  the  first  mort- 
gage extinguished  it. 

The  complaint  states  the  whole  facts  of  the  transac- 
tion, sets  out  both  the  mortgages,  and  asks  that  they  be 
decreed  to  constitute  but  one  security. 

Under  such  circumstances  the  court  below  was  justi- 
fied in  holding  as  it  did  in  substance:  1.  That  the  sec- 
ond jnortgage  upon  the  homestead  was  void  as  against 
the  wife  by  reason  of  her  not  having  joined  in  such 
mortgage;  2.  That  the  first  mortgage,  having  been  satis- 
fied only  for  the  purpose  of  giving  effect  to  the  secotid 
one,  will  in  equity  be  deemed  to  be  and  remain  in  force 
until  the  demand  secured  thereby  is  barred,  etc.;  3. 
That  one  of  the  notes  secured  by  the  first  mortgage  not 
being  barred  at  the  date  of  suit  brought,  a  foreclosure 
upon  the  homestead  could  be  decreed  as  to  that  note 
only. 

That  part  of  the  judgment  appealed  from  should  be 
affirmed. 

Belcher,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  appealed  from  is  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Fleet,  J, 


[No.  19563,    Department  One.— September  25,  ifii^Sj 

N.  M.  MILLET,  Appellant,  v.  SIMONA  M..  BRAD- 
BURY  ET  AL.,  Executrix,  etc.,  of  Lewis  L.  Brad- 
bury, Deceased,  Respondents. 

Account — Bill  op  Particulars  —  Pleading  —  Evidence.— A  WU  of 
particulars  furnished  by  a  plaintiff  to  the  defendant  of  the  ac- 
count sued  on  is  to  be  regarded  as  an  amplification  of  the  com- 
plaint, and,  for  the  purpose  of  determining  the  plaintiff's  right 
of  recovery,  or  the  admissiblilty  of  evidence  in  support  of  the 
claim,  is  to  be  considered  as  incorporated  into  the  complaint  as 
originally  filed 

In.— Mutual  Account— Essentials  of.— Under  section  344  of  the 
Code  of  Civil  Procedure,  providing  that  "in  an  action  brought 
to  recover  a  balance  due  upon  a  mutual,  open,  and  current  ao- 
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count,  where  there  have  been  reciprocal  demands  between  the 
parties,  the  cause  of  action  is  deemed  to  have  accrued  from 
the  time  of  the  last  item  approved  in  the  account  on  either 
side/'  the  account  is  not  mutual  unless  the  parties  have  dealt 
with  each  other  in  the  same  relation,  and  the  items  upon  the 
different  sides  of  the  account  are  capable  of  being  set  off  against 
each  other. 
Id. — Debtor  and  Creditor — ^Trust — ^Death  of  Cestui  que  Trust. — 
A  trustee  is  not  liable  to  an  action  for  money  deposited  with  him 
upon  an  express  trust  to  expend  the  same  for  the  use  and  bene- 
fit of,  and  as  directed  by,  the  cestui  que  trust,  until  after  a^  pre- 
vious demand  by  the  cestui  que  trust  and  refusal  by  the  trustee; 
and  in  the  absence  of  any  such  demand  and  refusal,  the  claim  of 
the  cestui  que  trust  against  the  trustee,  and  a  claim  of  the  latter 
against  the  former  for  services  rendered  in  his  individual  capac- 
ity, are  not  "reciprocal  demands,"  and  do  not  constitute  a 
"mutual  account" ;  and  the  death  of  the  cestui  que  trust  during  the 
continuance  of  the  trust,  makes  no    difference  in  this  rule. 

Appeal  from  a  judgment  of  the^Superior  Court  of  the 
County  of  Los  Angeles.    Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Davis  &  HiU,  and  Thomas  R.  Owen,  for  Appellant. 

Bicknell  &  Trask,  for  Respondents. 

Harrison,  J.— The  plaintiff  presented  to  the  defend- 
ants, as  the  executors  of  the  last  will  and  testament  of 
L.  L.  Bradbury,  deceased,  a  claim  in  the  following  form : 

^To  balance  due  this  claimant  upon  an  open,  mutual, 
current,  and  unsettled  account,  and  upon  reciprocal 
demands  existing  between  the  decedent  and  this  claim- 
ant up  to  the  time  of  the  death  of  said  decedent,  the 
same  having  arisen  out  at,  and  being  upon,  said  account 
and  reciprocal  demands,  and,  on  this  claimant's  side, 
particularly  for  and  on  account  of  work,  labor,  and  per- 
sonal services  of  a  domestic,  confidential,  and  fiduciary 
character,  of  the  greatest  difficulty,  importance,  and 
value  to  the  decedent,  his  family,  property,  and  estate, 
the  last  item  of  said  open  and  mutual  account,  and  of 
eaid  reciprocal  demands,  having  accrued  and  become 
due  and  payable  on  the  14th  day  of  July,  A.  D.  1892; 
said  balance  being  thirty-six  thousand  dollars.'' 

Upon  their  refusal  to  allow  her  claim  she  brought 


Digitized  by  VjOOQ  IC 


172  Millet  v.  Bradbury.  [109  Cal. 

this  action  to  establish  the  same.  The  defendants,  in 
their  answer,  denied  the  allegations  of  h^  complaint, 
and  also  pleaded  the  statute  of  limitations.  Prior  to 
the  trial  of  the  cause  the  plaintiff,  upon  the  demand  of 
the  defendants,  furnished  them  with  a  bill  of  particu- 
lars, or  copy  of  the  account  sued  upon,  from  which  it 
appeared  that  her  claim  consisted  of  items  for  work, 
labor,  and  services  rendered  the  deceased,  in  each  year 
from  1873  until  his  death  in  July,  1892;  that  no  com- 
pensation had  been  agreed  upon  between  them  for  said 
services,  but  that  the  reasonable  value  thereof  amounted 
to  forty-seven  thousand  dollars ;  that  during  that  period 
the  deceased  had  made  various  payments  upon  said  claim, 
the  last  of  which  was  made  in  the  year  1887,  and  that  the 
aggregate  amount  of  said  payments  was  ten  thousand 
nine  hundred  dollars.  In  the  copy  of  the  account  fur- 
nished the  defendants  by  the  plaintiff  was  the  statement 
that  during  the  time  covered  thereby  "the  decedent  de- 
livered to  and  intrusted  with  plaintiff  various  sums  of 
money,  to  be  by  her  expended  for  his  use  and  benefit 
from  time  to  time,  and  as  directed  by  him,  in  connection 
therewith,  at  or  after  the  intrusting  thereof  by  him  with 
her;  all  of  which  moneys  were  from  time  to  time,  prior 
to  the  death  of  said  decedent,  laid  out  and  expended  by 
plaintiff  for  his  use  and  benefit,  under  his  directions, 
save  and  except  one  hundred  and  thirty  dollars."  At 
the  trial  the  court,  upon  the  objection  of  the'  defendants, 
excluded  any  evidence  of  services  rendered  by  the  plain- 
tiff at  any  time  prior  to  two  years  before  the  death  of 
Bradbury.  Judgment  was  rendered  in  favor  of  the 
plaintiff  for  one  thousand  dollars,  from  which  she  has 
appealed. 

The  bill  of  particulars  which  was  furnished  to  the 
defendants  is  to  be  regarded  as  an  amplification  of 
the  complaint,  and  for  the  purpose  of  determining 
the  plaintiff's  right  of  recovery,  or  the  admissibility  of 
evidence  that  may  be  offered  in  support  of  her  claim,  is 
to  be  regarded  as  if  it  had  been  incorporated  into  tiia 
omplaint  as  originally  filed. 
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It  is  claimed  by  the  appellant  that  the  account  of  the 
moneys  that  had  been  deposited  with  her  by  Bradbury 
to  be  disbursed  by  her  accordins:  to  his  directions,  of 
*which  there  remained  one  hundred  and  thirty  dollars 
in  her  hands  at  the  time  of  his  death,  had  the  effect,  by 
virtue  of  the  provisions  of  section  344  of  the  Code  of 
Civil  Procedure,  to  take  her  claim  out  of  the  statute  of 
limitations.    That  section  is  as  follows: 

''In  an  action  brougrht  to  recover  a  balance  due  upon 
a  mutual,  open,  and  current  account,  where  there  have 
been  reciprocal  demands  between  the  parties,  the  cause 
of  action  is  deemed  to  have-  accrued  from  the  time  of 
the  last  item  approved  in  the  account  on  either  side." 

The  reference  in  the  section  to  ''an  action  brought  to 
recover  a  balance  due  upon  a  mutual,  open,  and  current 
account"  contemplates  that  the  transactions  between 
the  parties  are  susceptible  of  being  reduced  to  a  single 
account,  in  which  all  the  items  on  one  side  may  be 
grouped  in  opposition  to  those  on  the  other  side,  and 
treated  as  payments  or  offsets,  and  a  recovery  had  for 
the  balance.  "A  balance  due  upon  an  account"  implies 
an  account  between  the  two  parties  in  which  the  amount 
of  the  items  upon  one  side  of  the  account  is  deducted 
from  the  amount  of  the  items  upon  the  other  side,  and 
the  balance  thus  ascertained.  The  term  "account" 
involves  the  idea  of  debt  and  credit,  and  the  balance  of 
an  account  is  the  result  of  the  debit  and  credit  sides 
of  the  account,  which  constitutes  a  ddi>t  or  claim,  for 
which  the  party  in  whose  favor  it  exists  has  the  right 
of  recovery.  "It  has  uniformly  been  held  that  distinct 
and  different  items  of  charge  in  an  open  and  mutual 
account  do  not  constitute  separate  claims,  but  that  the 
claim  or  debt  is  found  in  the  balance  of  the  account, 
and  that  it  is  the  balance  only  that  constitutes  the  claim 
of  the  party  to  whom  it  is  due."  (Hodge  v.  Manley,  26 
Vt  210;  60  Am.  Dec  253.)  It  is  immaterial  whether 
the  account  of  these  transactions'  is  kept  by  one  or  by 
both  of  the  parties,  nor  is  the  form  in  which  the  account 
is  kept  materiaL    "The  particular  mode  of  keeping  the 
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account,  whether  on  book  or  loose  scraps  of  paper,  or 
without  any  written  charges,  or  whether  it  is  all  kept 
in  one  shape  or  in  different  forms,  as  In  the  present 
case,  is  unimportant.  If  all  the  items  in  the  expectation* 
of  the  parties  have  reference  to,  and  are  to  be  adjusted 
in,  one  accounting,  it  may  be  considered  as  one  transac- 
tion, so  far  as  the  statute  of  limitations  is  concerned.'* 
(Abbott  V.  Keith,  11  Vt.  525.)  It  is,  however,  essential 
that  the  items  upon  the  two  sides  of  the  account  shall 
have  resulted  from  mutual  dealings  between  the  parties, 
and  constitute  reciprocal  demands  between  them.  The 
"recipirocal  demands"  named  in  the  section  is  only  a 
synonym  or  equivalent  of  the  "mutual  account"  named 
in  the  first  part  of  the  section.  (Green  v.  Diabrow,  79 
N.  Y.  1;  35  Am.  Rep.  496.)  "Mutual  accounts  are  made 
up  of  matters  of  setoff.  There  must  a  mutual  credit, 
founded  on  a  subsisting  debt  on  the  other  side,  or  an 
implied  agreement  for  a  setoff  of  mutual  debts."  (Norton 
V.  Larco,  30  Cal.  130;  89  Am.  Dec.  70.)  The  account  is 
not  mutual,  unless  the  parties  have  dealt  with  each 
other  in  the  same  relation,  and  unless  the  items'  upon 
the  different  sides  of  the  account  are  capable  of  being 
set  off  against  each  other.  The  demands  must  be  recip- 
rocal; that  is,  they  must  be  of  such  a  character  that 
each  party  has  an  immediate  right  of  action  against  the 
other.  "Where  there  are  mutual  accounts  between  two 
persons,  it  is  always  the  understanding  that  the  account 
upon  one  side  shall  offset  that  upon  the  other;  and  in 
law  the  debt  due  from  one  to  the  other  is  only  the 
balance  left  after  the  application  in  reduction  of  the 
accounts  on  the  opposite  side.  In  any  form  of  action 
the  recovery  can  only  be  for  the  balance.  The  very 
theory  upon  which  this  statute  is  based  is  that  the 
credits  are  mutual,  and  that  the  account  is  permitted  to 
run  with  the  view  of  ultimate  adjustment  by  a  settle- 
ment and  payment  of  the  balance;  and  this  theory  is 
recognized  in  the  statute,  as  it  mentions  an  action 
'brought  to  recover  a  balance  due'  upon  an  account." 
(Crreen  v.  Diabrow,  supra.)    This  limitation  of  the  right 
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of  recovery  to  the  balance  of  the  account  implies  the 
right  of  the  plaintiff  to  apply  the  items  upon  the 
defendant's  side  of  the  account  in  reduction  or  extin- 
guishment of  the  amount  upon  his  own  side;  and  such 
application  can  be  made  only  when  the  transactions  be- 
tween the  parties  have  been  had  in  the  same  capacity. 
If  the  accounts  between  them  do  not  affect  them  in 
the  same  relation — ^as,  for  example,  if  upon  one  side  of 
the  account  the  party  is  individually  liable,  while  the 
transactions  upon  the  other  side  of  the  account  have 
been  had  in  his  representative  capacity  as  executor, 
guardian,  or  trustee— the  demands  are  not  reciprocal. 
The  theory  upon  which  a  "mutual  account'*  is  taken 
out  of  the  statute  is  that  the  obligations  on  the  one  side 
are  in  law  applied  as  pajnments  or  offsets  to  those  on  the 
other;  but,  if  a  transaction  between  the  parties  does  not 
create  a  debt  or  claim  which  m<ay  be  so  applied,  such 
transaction  cannot  be  regarded  as  a  payment  or  offset 
to  a  debt,  or  be  the  foundation  of  a  mutual  account  or 
reciprocal  demand.  The  right  to  demand  an  article  of 
property  that  has  been  deposited  with  another,  and  the 
right  to  demand  a  debt  due  from  the  depositor,  are  not 
reciprocal.  If  the  depositor  has  the  right  to  demand 
the  property  itself,  the  other  is  merely  a  bailee  or  de- 
positary, and  the  foundation  of  an  account  is  wanting. 
There  can  be  no  debt  unlesis  the  consideration  for  which 
the  debt  is  claimed  to  exist  has  ceased  to  be  the  property 
of  the  claimant,  and  has  become  that  of  the  other.  Un- 
less the  one  with  whom  property  has  been  deposited 
has  thereby  become  its  proprietor,  there  is  no  debt  for 
the  property  so  deposited,  whether  the  same  be  money 
or  merchandise.  One  cannot  be  a  creditor  for  money 
which  is  his  own,  and  of  which  he  still  retains  the  right 
of  disposal.  By  section  20  of  the  bankrupt  act  of  the 
United  States  (14  U.  S.  Stats.  526),  providing  for  prov- 
ing claims  in  bankruptcy,  it  is  declared  that  "in  all 
cases  of  mutual  debts  or  mutual  credits  between  the  par- 
ties, the  account  between  them  shall  be  stated,  and  one 
debt  set  off  against  the  other,  and  the  balance  only  shall 
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be  allowed  or  paid/'  In  Ldbby  v.  Hopkins,  104  U.  S. 
303,  Hopkins  at  the  time  of  going  into  bankruptcy  was 
indebted  to  the  plaintiffs  upon  an  open  account  for  mer- 
chandise^  and  also  upon  a  mortgage  debt.  He  was  idso 
accustomed  to  deposit  moneys  with  the  plaintiffs,  against 
which  he  would  draw  in  favor  of  his  creditors.  Prior 
to  going  into  bankruptcy  Hopkins  had  transmitted  to 
the  plaintiffs  a  certain  sum  of  money,  with  directions 
to  apply  it  upon  his  mortgage  debt.  But,  instead  of 
doing  so,  they,  without  any  authority  from  him,  applied 
it  to  his  credit  upon  their  open  merchandise  account 
against  him.  In  an  action  between  the  plaintiffs  and 
the  assignee  of  the  bankrupt  concerning  their  respective 
rights  to  the  money  thus  remitted  to  the  plaintiffs  and 
applied  by  them>  the  court  held  that  the  merchandise 
account  of  the  plaintiffs  against  Hopkins,  and  the 
moneys  remitted  to  them  by  Hopkins,  were  not  mutual 
debts  which  could  be  set  off  against  each  other,  under 
the  foregoing  section  of  the  bankrupt  act,  saying:  ''To 
authorize  a  setoff  there  must  be  mutual  credits  or  mu- 
tual debts.  The  remitting  of  certain  money  assets  by 
Hopkins  to  the  plaintiffs,  to  be  applied  by  them  accord- 
ing to  his  directions,  did  not  make  them  his  debtors,  but 
his  trustees,  so  that  there  were  in  the  case  no  mutual 
credits  or  debts.  The  indebtedness  was  all  on  the 
side  of  Hopkins.  The  plaintiffs  owed  him  nothing. 
They  held  his  money  in  trust  to  apply  it  as  directed  by 
him." 

In  view  of  these  principles,  it  must  be  held  that  the  re- 
spective claims  of  the  plaintiff  and  Bradbury  did  not 
constitute  a  mutual  account,  and  that  the  respective  de- 
mands or  claims  of  the  one  against  the  other  were  not 
reciprocal.  Bradbury  was  her  debtor  for  the  services  ren- 
dered by  her,  and  was  at  all  times  liable  to  an  action  by 
her  for  the  amount  of  her  claim.  On  the  other  hand,  she 
was  at  no  time  his  debtor,  or  liable  to  an  action  by  him 
for  the  money  which  he  had  deposited  with  her,  until 
after  a  previous  demand  by  him  and  refusal  on  her  part 
(Schroeder  v.  Johns,  27  Cal.  274.)  The  money  was  depo»- 
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ited  by  him  upon  an  express  trust,  and  the  terms  of  the 
trust  constituted  a  contract  between  them,  which  meas- 
ured the  extent  of  their  relative  liability.  Either  party 
could  have  terminated  the  trust  at  any  time ;  but,  so  lon^ 
as  the  trust  continued,  Bradbury  had  exclusive  power 
to  direct  the  disposition  of  the  money,  and  her  power 
over  the  same  was  limited  to  following  his  directions. 
The  rules  applicable  in  the  case  of  an  involuntary  trust, 
or  where  money  has  come  into  the  hands  of  one  who, 
by  his  own  agreement  or  by  operation  of  law,  has  become 
liable  to  pay  it  to  another,  have  no  application  here. 
In  such  a  case  an  action  may  be  brought  without  any 
previous  demand.  It  is  otherwise,  however,  where 
money  is  held  under  a  trust  created  by  an  agreement 
between  the  parties.  Bradbury  could  at  any  time  have 
demanded  that  the  plaintiff  pay  over  to  him  the  money 
in  her  hands,  and  her  refusal  to  do  so  would  have  been 
a  conversion,  for  which  he  could  have  sued  her  in  tort, 
or  he  could  have  elected  to  treat  her  as  liable  in  contract 
for  the  money.  But  this  right  of  election  was  never 
available  to  her.  She  never  had  the  right  to  apply  the 
money  deposited  with  her  in  payment  of  her  claim 
against  him  (Civ.  Code,  sees.  2229),  and,  if  she  had  done 
so,  it  would  have  constituted  a  tort  or  conversion  by  her, 
for  which  he  would  have  had  an  immediate  right  of 
action;  and  in  such  action  it  would  have  been  no  de- 
fense that  he  was  indebted  to  her  for  services. 

For  the  purpose  of  determining  whether  the  account 
was  mutual,  it  is  immaterial  that  at  the  death  of  Brad- 
bury she  had  in  her  hands  any  of  this  money  that  had 
been  deposited  by  him.  If  the  account  was  mutual,  it 
was  so  by  reason  of  its  own  nature  rather  than  by  the 
fact  of  Bradbury's  death.  If  the  plaintiff  had  died,  the 
money  in  her  hands  would  not  have  constituted  a  part 
of  her  estate,  and  Bradbury  could  have  recovered  it  in  a 
direct  action  agains^  her  executor,  without  the  necessity 
of  presenting  a  claim  against  her  estate.  (Lathrop  V. 
Bampton,  31  Cal.  25.)     If  Bradbury  had  died  insolvent* 
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the  money  in  her  hands  would  have  formed  a  part  of 
his  estate,  irrespective  of  her  claim  agrainst  the  estate. 

The  death  of  Bradbury  did  not  give  to  the  plaintiff 
any  rights  in  regard  to  the  money  that  she  did  not  have 
prior  thereto.  As  she  did  not  in  his  lifetime  have  the 
right  to  apply  the  money  in  payment  of  her  daim  for 
services,  she  did  not  upon  his  death  become  entitled 
to  make  such  application,  and  the  demand  against  her 
which  passed  to  his  executors  is  the  same  in  character 
as  was  held  by  Bradbury  in  his  lifetime,  and  is  not  a 
demand  reciprocal  to  that  of  the  plaintiff. 

The  court  did  not  err  in  refusing  to  allow  the  plain- 
tiff to  amend  the  bill  of  particulars.  The  amendment 
proposed  was  not  in  any  material  respect  different  from 
that  which  had  already  been  given  to  the  defendants, 
and  the  plaintiff's  attorney  stated  at  the  time  of  making 
the  motion  that,  under  the  proposed  amendment,  he 
expected  to  show  that  the  money,  when  placed  in  her 
possession,  was  understood  between  Bradbury  and  her 
to  be  his  money,  and  that  it  was  to  be  expended  for  his 
use  and  benefit. 

The  judgment  is  affirmed. 

Garoutte,  J.,  and  Van  Fleet,  J.,  concurred. 


[No.  19417.    Department  One. — September  25,   1895.J 
W,  C.  CORBETT  ET  AL.,  APPELLANTS,  V.  W.   D.    CPAM- 

BERS  ET  AL.,  Respondents. 

Mechanic's  Lien — Statements  Essential. — ^A  notice  of  claim  of 
a  mechanic's  lien  need  only  state  those  facts  which  are  required 
to  be  stated  therein  by  section  1187  of  the  Code  of  Civil  Pro- 
cedure. 

Id. — Statement  of  Name  of  Owner — Contractual  Relation  of  Em- 
ployer.— ^Under  section  1187  of  the  Code  of  Civil  Procedure,  a 
notice  of  claim  of  a  mechanic's  lien  should  state  the  name  of 
the  owner  or  reputed  owner  of  the  bujlding,  if  known  at  the 
time  of  filing  the  claim,  and  the  name  of  the  person  by  whom 
the  claimant  was  employed,  or  to  whom  he  furnished  materials; 
it  need  not  state  the  name  of  the  owner  at  the  time  the  claim- 
ant was  employed  or  furnished  materials,  nor  that  his  employer 
or   the  person  to  whom  the    materials  were   furnished   had  any 
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contractual  relation  with  the  owner  or  with  the  person  named 
in  the  notice  as  the  owner. 

Id.— Alternative  Statement. — ^Under  such  section  the  name  of  the 
owner  or  reputed  owner  of  the  premises  may  be  stated  in  the 
alternative  in  the  notice  of  the  claim  of  lien,  without  impairing 
its   sufficiency. 

Id.—Verificatign — Owner  of  Building. — It  is  no  objection  to  the 
claim  of  lien  that  the  verification  thereof  recites  that  "the  facts 
stated  therein  ar^  true,"  instead  of  stating  that  "the  claim  is 
true,"  or  that  it  states  that  a  given  person  was  the  owner  of  the 
"premises,"  instead  of  the  owner  of  the  "building." 

Ir— G)NSTRUCTiON  OF  STATUTE.— The  Statute  affording  a  mechanic's 
lien  is  a  remedial  statute,  adopted  in  obedience  to  article  XX, 
section  15,  of  the  constitution,  and  is  to  be  liberally  construed 
in  furtherance  of  the  purposes  for  which  it  was  authorized. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Diego  County  and  from  an  order  refusing  a  new 
trial.    E.  S.  Torrance,  Judge. 

/.  W.  Goodwin,  and  Henry  J.  Stevens,  for  Appdlants. 

F.  W.  Ewing,  and  Zach.  Montgomery  &  Son,  for  Re- 
spondents. 

Harrison,  J. — ^Action  for  the  foreclosure  of  four  me- 
chanics' liens  upon  certain  property  in  the  county  of 
San  Diego.  When  the  notices  of  lien  were  offered  in 
evidence  the  defendants  objected  to  their  sufficiency, 
and  they  were  excluded  by  the  court  and  judgment 
rendered  in  favor  of  the  defendants.  Plaintiffs  have  ap- 
pealed. 

The  complaint  alleges  that  from  about  the  first  day 
of  January,  1892,  to  about  the  first  day  of  May,  1892, 
W.  J).  Chambers  was  the  owner  of  the  real  property 
hereinafter  described;  that,  aff  these  plaintiffs  are  in- 
formed and  believed,  ever  since  about  the  first  day  of 
May,  1892,  said  property  has  stood  in  the  name  of  F.  W. 
Ewing,  and  that  said  F,  W.  Ewing  has  been  the  owner 
thereof."  The  notices  of  lien  are  substantially  in  the 
same  form,  and  contain  the  following  statements: 

"That  F.  W.  Ewing  is  the  name  of  the  owner  or  re- 
puted owner  of  said  premises. 

"That  W.  D.  Chambers  is  the  name  of  the  person  by 
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whom   this  claimant  was   employed  to   work   on    said 
premises." 

One  of  the  objections  which  the  defendants  made  to 
the  introduction  of  these  notices,  and  the  one  which 
has  been  chiefly  argued  in  their  brief,  is  that  the  no- 
tices should  state  the  name  of  the  owner  at  the  time  the 
claimant  made  his  contract  with  Chambers,  and  should 
also  state  that  the  person  for  whom  the  labor  was  per- 
formed had  some  contractual  relation  with  the  person 
named  in  the  notice  as  the  owner  of  the  building,  whereas 
the  notices  herein  merely  state  the  name  of  the  owner 
at  the  time  of  filing  the  claim  of  lien,  and  do  not  pur- 
port to  state  the  name  of  the  owner  at  the  time  the  con- 
tract was  made,  and  that  they  fail  to  show  any  contract-  • 
ual  or  other  relation  between  the  owner  and  Chambers. 

The  steps  which  are  requisite  to  the  enforcement  of  a 
mechanic's  lien  are  entirely  of  statutory  creation,  and 
the  same  rule  which  makes  it  essential  that  all  statutory 
requirements  be  complied  with  in  order  to  perfect  the 
lien  renders  it  unnecessary  to  take  any  other  step  than 
is  thus  required.  In  order,  therefore,  to  determine 
whether  a  notice  of  lien  is  sufficient,  it  is  only  neces- 
sary to  compare  its  terms  with  the  terms  of  the  statute 
which  provide  for  the  notice.  Section  1187  of  the  Code 
of  Civil  Procedure  requires  the  claimant  to  file  for  record 
with  the  county  recorder  "a  claim  containing  a  state- 
ment of  his  demand,  after  deducting  all  just  credits  and 
offsets,  with  the  name  of  the  owner  or  reputed  owner, 
if  known,  and  also  the  name  of  the  person  by  whom  he 
was  employed,  or  to  whom  he  furnished  the  materials.'' 
The  requilrements  that  are  made  by  the  statutes  in  many 
other  states  differ  from  those  required  in  this  state,  and» 
as  it  is  only  necessary  to  consider  the  requirements  of 
the  above  section,  it  is  unprofitable  to  consider  what 
decisions  may  have  been  made  under  different  statutes. 

In  the  absence  of  any  qualifying  term,  a  statute  must 
be  interpreted  according  to  the  natural  import  of  its  lan- 
guage. There  is  no  limitation  lipon  the  term  "owner/' 
as  used  in  the  above  section  of  the  code,  nor  does  it  refer 
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to  the  owner  with  whom  the  contract  for  the  improve- 
ment was  made,  or  to  the  owner  at  any  other  time  than 
at  the  date  of  filing  the  claim. .  To  hold  that  the  notice 
must  state  the  name  of  the  "owner**  who  originally  en- 
tered into  the  contract  under  which  the  work  was  done 
would  be  to  require  something  of  the  claimant  which 
the  statute  has  not  required;  and  to  hold  that  a  state- 
ment of  the  name  of  the  owner  at  the  time  of  filing  his 
claim  is  insufficient  would  be  to  deprive  him  of  a  lien 
when  he  has  fully  complied  with  the  requirements  of 
the  statute.  The  object  of  requiring  the  claim  to  be 
filed  in  order  to  perfect  the  lien  is  to  give  notice  of  the 
lien  to  those  interested  in  the  property  upon  which  it  is 
claimed,  and,  as  the  owner  at  the  time  of  filing  the  claim 
is  the  party  to  be  affected  thereby,  rather  than  one  who 
has  parted  with  the  property  subsequent  to  the  making 
of  the  original  contract,  it  is  reasonable  to  suppose  that 
the  legislature  intended  the  name  of  the  owner  at  the 
time  the  claim  is  filed,  rather  than  that  of  any  previous 
owner. 

The  pr^ent  mechanic's  lien  law  is  an  evolution  fromr 
prior  statutes  upon  the  same  subject,  resulting  from  the 
desire  of  the  legislature  to  adjust  the  respective  rights  of 
lien  claimants  with  those  of  the  owners  of  property  im- 
proved by  their  labor  and  material.  An  examination  of 
these  statutes  confirms  the  conclusion  that  the  "owner" 
whose  name  is  to  be  given  in  the  claim  of  lien  is  the 
owner  at  the  time  of  filing  the  claim.  The  act  of  1850, 
section  2  (Stats.  1850,  p.  212),  required  the  claimant  to 
give  a  notice  in  writing  to  the  "owner**  of  the  building  on 
which  his  labor  or  materials  had  been  expended.  By 
the  act  of  1855,  section  3  (Stats.  1856,  p.  157),  the  claim- 
ant was  required  to  file  his  claim  in  the  recorder's  office, 
and  within  five  days  thereafter  serve  a  copy  thereof  on 
the  owner  of  the  building,  or  his  agent  in  case  the  owner 
resided  out  of  the  county;  and,  if  he  had  no  agent,  to 
post  it  on  the  building  charged  with  the  lien.  In  1853 
(Stats.  1858,  p.  225)  this  act  was  amended  by  authoriz- 
ing the  copy  of  the  notice  to  be  left  at  the  residence  of 
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the  owner,  or  deposited  in  the  poetoff ice,  directed  to  him, 
instead  of  being  posted  upon  the  building.  In  the  act 
of  1862,  section  5  (Stats.. 1862,  p.  885),  the  claunant  was 
required  to  give  a  notice  of  the  nature  and  extent  of  his 
claim  to  the  "ei^iployer"  of  the  original  contractor. 

The  statute  was  again  revised  in  1868,  and  the  act  of 
that  year  (Stats.  1868,  p.  589)  contains  substantially  the 
present  provisions  of  the  code  on  this  subject.  Instead 
of  requiring  the  notice  to  be  given  to  the  "employer'' 
of  the  original  contractor,  as  was  required  by  the  act  of 
1862,  this  act  brings  the  "owner*'  into  connection  with 
the  claimant,  as  did  the  statutes  prior  to  1862,  and, 
instead  of  requiring  that  the  notice  of  claim  be  person- 
ally served  upon  him,  authorizes  it  to  be  filed  for  record 
with  the  county  recorder.  By  the  act  of  1862  the  notice 
was  to  be  given  to  the  "employer"  of  the  original  con- 
tractor irrespective  of  any  interest  he  might  then  have 
in  the  property,  and  the  restoration  of  the  term  "owner'' 
in  1868  indicates  that  the  legislature  deemed  that  notice 
to  the  employer  might  not  be  sufficient,  if  such  employer 
was  not  also  the  owner.  As  the  main  object  of  giving 
personal  notice  of  the  claim  to  the  owner  of  the  build- 
ing is  to  affect  him  with  notice  of  the  lien  and  afford 
him  an  opportunity  of  protecting  himself  against  the 
same  in  his  dealings  with  the  original  contractor,  it 
must  be  assumed  that  when  the  legislature  substituted 
.the  recording  of  the  claim,  with  the  name  of  the  owner 
therein,  for  the  personal  notice  previously  required  to 
be  given  to  him,  it  intended  the  owner  of  the  property 
who  would  be  affected  by  the  lien,  rather  than  a  prior 
owner  who  had  authorized  the  improvement,  and  who 
by  an  intervening  sale  had  ceased  to  have  any  interest 
in  the  property  or  in  any  lien  thereon.  Another  object 
of  having  the  notice  made  a  matter  of  public  record  is 
for  the  protection  of  those  who  may  deal  with  the  owner 
of  the  property.  By  the  Political  Code,  section  4236,  sub- 
division 16,  the  county  recorder  is  required  to  keep  "an 
index  of  notices  of  mechanics'  liens,  labeled  'mechanics' 
liens,'  each  page  divided   into  three  colunms,   headed 
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respectively  'Parties  Claiming  Liens/  'Against  Wham 
Claimed,'  'Notices  When  and  Where  Recorded.' "  The 
same  provision  is  found  in  section  125  of  the  several 
county  government  acts  that  have  been  passed.  It  is 
by  this  index  that  a  subsequent  dealer  with  the  property 
is  to  be  guided  in  ascertaining  whether  there  are  any 
encumbrances  upon  the  owner's  title,  and  it  is  apparent 
that  this  index  would  afford  no  notice  to  subsequent 
purchasers  or  encumbrancers  if  the  owner  whose  name 
is  to  be  stated  in  the  claim  is  one  who  at  some  previous 
time  had  been  the  owner,  but  who  had  long  prior  to 
filing  the  claim  parted  with  all  interest  in  the  property. 
As  the  claim  of  lien  which  is  to  be  filed  with  the 
county  recorder  is  not  the  enforcement  of  the  lien,  or 
any  step  for  its  enforcement,  but  merely  one  of  the  acts 
to  be  performed  in  perfecting  the  lien,  it  is  apparent 
that  it  is  not  essential  tlutt  this  notice  shall  contain  a 
statement  of  all  the  facts  essential  to  establishing  the 
lien,  or  anything  more  than  is  required  by  the  statute. 
The  office  of  filing  the  statement  is  to  give  notice  of  the 
claim,  and  not  to  serve  as  evidence  of  the  lien.  The 
statute  does  not  require  the  claimant  to  state  in  his 
notice  that  the  person  to  whom  he  furnished  the  materi- 
als, or  for  whom  he  performed  labor  upon  the  building, 
had  any  contract  with  the  owner,  or  with  the  person 
whose  name  is  given  as  the  owner.  The  only  notice 
that  the  claimant  is  required  to  give  is  the  name  of  the 
person  vrith  whom  he  dealt  or  contracted.  He  may  not 
know  the  name  of  the  owner,  and  if  he  is  ignorant  of 
his  name  he  is  not  required  to  state  it.  (West  Coast 
Lumber  Co.  v.  Newkirk,  80  Cal.  275.)  The  person  with 
whom  he  dealt  may  be  unknown  to  the  owner.  He  may 
be  a  subcontractor  with  whom  the  owner  had  no  con- 
tractual relation,  and  the  statute  provides  that  the 
laborer  may  have  a  lien,  irrespective  of  the  existence  of 
a  contract  on  the  part  of  the  owner.  In  the  action  to 
enforce  the  lien,  however,  the  claimant  must  state  in 
his  complaint  all  the  facts  essential  to  a  recovery,  and 
show  that  the  person  with  whom  he  dealt  had  authority 


Digitized  by  VjOOQ  IC 


184  CoRBETT  V.  Chambers.  [109  Cal. 

from  the  <ywner,  either  express  or  implied,  to  create  a 
lien  upon  his  property.  If  the  owner  who  contracted 
for  the  improvement  has  in  the  mean  time  parted  with 
all  interest  in  the  property,  whether  before  or  after  fil- 
ins:  the  notice,  the  claimant  cannot  enforce  his  lien  in 
an  action  against  him  alone,  but  must  make  as  a  defend- 
ant the  owner  at  the  time  of  bringing  the  suit 

The  statute  is  a  remedial  statute,  adopted  in  obedience 
to  the  requirements  of  the  constitution  (art.  XX,  sec. 
15),  and  is  to  be  liberally  construed  in  furtherance  of 
the  purposes  for  which  it  was  authorized.  The  persons 
for  whose  benefit  the  statute  is  enacted  are  not  presumed 
to  be  versed  in  the  niceties  of  pleading,  and  the  notices, 
which  under  its  provisions  they  are  authorized  to  give, 
have  regard  to  substance  rather  than  form.  The  terms  of 
the  section  clearly  indicate  that  it  was  not  the  intention 
of  the  legislature  that  in  the  claim  of  lien  wMch  he  files 
for  record  the  claimant  shall  state  the  name  of  the  real 
owner,  at  the  risk  of  losing  his  lien  if  it  shall  turn  out 
that  he  was  in  error.  The  provision  therein  that  the 
claimant  shall  give  the  ''name  of  the  owner  or  reputed 
owner,  if  known,''  implies  that,  if  he  does  not  know  the 
name  of  the  owner,  he  may  state  this  fact,  and  perfect 
his  lien  without  naming  an  owner  (WeH  Coast  Lumr 
her  Co.  v.  Newkirk,  supra),  and,  also,  that  if,  in  good 
faith,  he  gives  the  name  of  a  reputed  owner,  he  shall 
not  lose  his  lien  if  he  shall  afterward  ascertain  that 
some  other  person  was  the  owner.  (See  Leiegns  v. 
Schivarzler,  67  How.  Pr.  180.)  Under  this  view  of  the 
object  of  the  section  it  must  be  held  that  the  claimant 
does  not  fail  in  perfecting  his  lien  if,  as  in  the  present 
case,  he  states  the  name  of  the  owner  or  reputed  owner 
in  the  alternative.  As  he  is  not  required  to  ascertain 
at  his  peril  the  name  of  the  true  owner,  and  as  it  is  suf- 
ficient if  he  gives  the  name  of  the  reputed  owner,  the 
eat&cieticy  of  the  notice  is  not  impaired  by  the  same 
person  being  designated  as  owner  or  reputed  owner.  In 
either  case,  it  is  only  the  opinion  of  the  claimant  upon 
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matters  that  are  not  presumptively  within  his  knowledge, 
but  which  he  has  formed  from  external  information; 
and  in  that  respect  the  notice  which  he  is  to  file  differs 
from  a  pleading  in  which  a  fact  essential  to  a  recovery 
must  be  definitely  averred.  The  object  of  this  state- 
ment in  his  claim  is,  as  we  have  seen,  to  designate  the 
person  against  whom  he  seeks  to  establish  the  lien,  as 
well  as  to  protect  others  in  their  dealings  with  the  prop- 
erty. The  purpose  of  this  designation  is  to  point  out 
the  individual  who  is  to  be  affected  thereby,  rather  than 
the  attribute  of  ownership ;  and,  if  the  individual  against 
whose  property  the  lien  is  claimed  is  specified,  he  re- 
ceives all  the  notice  which  is  intended  by  the  statute, 
irrespective  of  whether  he  is  designated  as  owner  or 
reputed  owner.     (See  Reed  v.  Norton,  90  Cal.  596.) 

Many  other  objections  were  made  by  the  respondents 
to  the  introduction  of  the  notice,  but  they  have  not  been 
presented  in  their  brief.  The  court  sustained  the  ob- 
jections as  a  whole,  without  specifying  those  which  it 
deemed  valid.  We  have,  however,  examined  the  record 
with  reference  to  all  the  objections,  but  do  not  deem 
that  any  of  them  require  further  consideration.  The 
objection  that  in  the  verification  of  one  of  the  claims  it 
is  stated  ''that  the  facts  stated  therein  are  true,"  instead 
of  stating  that  the  claim  is  true,  as  well  as  the  objection 
to  another  of  the  notices  that  it  stated  that  Ewing  was 
the  owner  of  the  ''premises,'^  instead  of  stating  that  he 
was  the  owner  of  the  ''building,''  are  frivolous, 

Gaboutte,  J.,  and  Van  Fleet,  J.,  concurred. 


Digitized  by  VjOOQ  IC 


186  Davis  v.  Ward.  [109  Cal. 

[No.   18376.    Department  Two.— September    25,  1895.] 

JOHN  T.  DAVIS,  Appellant,  v.  HENRY  I.    WARD 
ET  AL,,  Respondents. 

Mortgage  —  Mistake  in  Description  —  Registry  —  Notice— Reforma- 
tion— Bona  Fide  Purchaser. — ^Where  the  land  described  in  a 
mortgage  is  mistakenly  described  as  being  in  another  than 
the  true  range,  the  record  of  such  mortgage  does  not  give  con- 
structive notice  of  the  mistake;  and  bona  Me  purchasers  of  the 
land  owned  by  the  mortgagors,  who  paid  their  purchase  money 
without  actual  notice  of  the  mistake,  are  protected,  and  the 
mistake  cannot  be  corrected  as  against  them. 

Id. — Purchase  in  Good  Faith  —  Burden  op  Proof — Payment  of 
Purchase  Money  before  Notice. — One  who  sets  up  the  defense 
of  subsequent  purchase  in  good  faith  without  notice  of  the  plain- 
tiff's equity,  must,  as  a  general  rule,  affirmatively  show  a  purchase 
for  value,  and  that  the  purchase  money  was  paid  before  notice. 

Id. — Payment  of  Part  of  Purchase  Money— Emcr  of  Notice- 
Equity. — ^Where  only  part  of  the  purchase  money  had  been  paid 
before  actual  notice  of  the  plaintiff's  equity,  the  purchaser  is 
protected  only  to  the  extent  of  the  actual  payment  made  before 
notice,  and  the  plaintiff  should  be  permitted  to  enforce  his  equity 
upon  condition  of  doing  equity,  by  refunding  to  the  defendant  the 
amount  actually  paid    before  receiving  the  notice. 

Id.— Mortgage  for  Purchase  Money— Assignment  to  Bank — Pay- 
ment—Bqna  Fide  Purchasers.— If  the  purchaser  of  land,  in 
addition  to  paying  part  of  the  purchase  money,  executes  a  mort- 
gage upon  the  land  to  secure  notes  for  the  remainder  of  the  pur- 
chase money,  without  notice  of  an  outstanding  equity  against  the 
land  purchased,  and  the  mortgagee  assigns  the  notes  and  mort- 
gage to  a  bank  for  a  valuable  consideration,  without  notice  to  the 
bank  or  to  the  purchaser  of  such  equity,  the  notes  operate  as 
payment,  and,  in  such  case,  both  the  purchaser  and  the  bank 
*are  protected  as  bona  fide  purchasers. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Tulare  County  and  from  an  order  denying  a  new  trial. 
W.  W.  Cross,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

/•  A.  Hannah,  for  Appellant.' 

A  purchase  in  good  faith  and  for  value,  is  an  affirma- 
tive defense,  and  must  be  pleaded  and  proved  by  the 
defendants.  (Landers  v.  Bolton,  26  Cal.  398 ;  Eversdon  v. 
Mayhew,  66  Cal.  163;  85  Cal.  1;  Boone  v.  Chiles,  10  Pet 
210;  Pomeroy's  Equity  Jurisprudence,   sees.   784,  785; 


Digitized  by  VjOOQ  IC 


Sept.  1896.]  Davis  v.  Ward,  187 

Cunningham  v.  Envin,  Hopk.  Ch.  54;  Rarer  Iron  Co.  v. 
Trout,  88  Va.  397;  5  Am.  St  Rep.  285;  Kerr  on  Fraud 
and  Mistake,  370,  371;  Thomas  v.  Stone,  Walk.  Ch.  117; 
WUhoit  V.  Lyons,  98  Cal.  4090  The  defendant  must 
prove  the  absence  of  notice.  (Pomeroy's  Equity  Juris- 
prudence, sees.  738-62.)  The  facts  were  sufficient  to 
charge  the  defendants  with  notice  or  to  put  them  on 
inquiry.  (Civ.  Code  sees.  1213,  1215;  PoL  Code,  sec. 
4236;  Pomeroy's  Equity  Jurisprudence,  sees.  601-13, 
615,  616,  626-28,  649,  654,  658,  665,  669,  676,  691, 
750-55;  McPherson  v.  RoUins,  107  N,  Y.  316;  1  Am.  St. 
Rep.  826;  Brush  v.  Ware,  15  Pet.  Ill;  Green  v.  Slayter, 
4  Johns.  Ch.  44 ;  Erickson  v.  Rafferty,  79  111.  209 ;  Stewart 
V.  Matheny,  66  Miss.  21;  14  Am.  St  Rep.  538;  Bright  V. 
Buckman,  39  Fed,  Rep.  247;  Slater  V.  Breese,  36  Mich. 
77.) 

Bradley  &  Famsworth,  for  Respondents. 

The  record  of  the  mortgage  was  constructive  notice 
only  of  its  contents,  and  nothing  else,  and  could  not 
give  notice  of  any  mistake  in  its  description.  (Civ. 
Code,  sees.  1213-15;  Chamberlain  V.  Bell,  7  Cal.  292;  68 
Am.  Dec.  260;  Frost  v.  Beekman,  1  Johns.  Ch.  288;  San- 
ger V.  Craigue,  10  Vt  555 ;  5  Lawson's  Rights,  Remedies, 
and  Practice,  sec.  2279;  White  V.  McGarry,  2  Flipp.  572; 
2  Pomeroy's  Equity  Jurisprudence,  sec.  654.) 

McFabland  J. — ^This  action  was  brought  to  have 
reformed  (and  foreclosed)  a  certain  mortgage,  executed 
October  8,  1891,  by  the  defendant  Ward  to  one  Vancil, 
and  duly  recorded  April  8,  1892,  and  by  Vancil  assigned 
to  plaintiff.  Brown,  Fleming  and  the  Visalia  Savings 
Bank  were  made  defendants  as  claiming  some  interest 
in  the  mortgaged  premises.  It  is  averred  in  the  com- 
plaint that  the  mortgage  was  intended  to  be  of  the  south- 
west quarter  of  the  southeast  quarter  of  section  13,  and 
the  northwest  quarter  of  the  northeast  quarter  of  section 
24,  in  township  18  south,  range  25  east.  Mount  Diablo 
base  and  meredian;  but  that  by  mutual  mistake  of 
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the  parties  the  mortgage  was  made  to  describe  the 
land  as  situated  in  range  2i ;  and  the  prayer  is  to  have 
the  mortgage  reformed  so  as  to  describe  the  premises  as 
being  in  range  25.  Ward  made  default.  Brown  and 
Fleming  answered,  setting  up  that  after  the  execution 
of  said  mortgage  said  Ward  had  sold  and  conveyed  to 
Brown  about  one-half  of  the  said  land  in  range  25,  and 
the  remainder  to  Fleming;  and  that  they  were  bona  fide 
purchasers  for  a  valuable  consideration  and  without 
notice  of  the  mistake  in  said  mortgage.  (The  descrip- 
tion in  the  mortgage  would  have  corresponded  with 
lands  bought  by  Brown  and  Fleming  if  the  range  had 
been  25  instead  of  24.)  The  bank  set  up  that  it  was  the 
assignee  and  holder  of  two  negotiable  promissory  notes 
given  by  Brown  to  Ward,  and  also  assignee  of  a  mort- 
gage given  by  Brown  to  Ward  upon  the  said  land  pur- 
chased by  Brown  from  Ward  as  aforesaid  to  secure  said 
notes;  and  that  it  purchased  said  notes  and  mortgage 
for  value  and  without  notice,  etc.  The  court  granted  a 
nonsuit  as  to  Fleming,  Brown,  and  the  bank,  and  ren- 
dered judgment  in  their  favor.  From  this  judgment 
and  from  an  order  denying  his  motion  for  a  new  trial 
plaintiff  appeals. 

Appellant  contends  that  purchase  in  good  faith  with- 
out notice,  etc.,  is  an  affirmative  defense,  and  that  there- 
fore the  granting  of  the  nonsuit  was  erroneous.  But 
appellant  put  Brown  and  Fleming  on  the  stand  as  his 
witnesses,  and  it  was  proved  affirmatively  by  their  testi- 
mony that  they  had  no  notice  nor  information  of  any 
kind  in  reference  to  the  said  mortgage  by  Ward  to 
Vancil.  It  was  also  proven  that  Fleming  was  a  pur- 
chaser for  value,  and  that  he  had  made  full  payment  of 
the  purchase  money  at  the  time  of  his  purchase.  The 
only  question,  therefore,  as  far  as  notice  is  involved,  is 
whether  or  not  they  had  constructive  notice;  and  this 
question  must,  beyond  doubt,  be  answered  in  the  nega- 
tive. They  were  concerned  only  with  the  land  which 
they  purchased,  and  were  chargeable  with  constructive 
notice  of  whatever  the  record  showed  as  to  that  land; 


Digitized  by  VjOOQ  IC 


Sept.  1895.]  Davis  v.  Ward.  189 

and  the  record  showed  an  unencumbered  title  to  that 
land  in  Ward.  If  it  was  their  duty  to  have  known  of 
the  record  of  the  mortgasre  to  Vancil,  an  examination 
of  that  record  would  merely  have  shown  that  the  mort- 
gage there  recorded  was  upon  land  six  miles  away  from 
the  land  purchased  by  them ;  and  the  record  of  that 
mortgage  was  constructive  notice  only  of  "the  contents 
thereof."  (Civ.  Code,  sees.  1213,  1214.)  It  was  not  con- 
structive notice  of  any  mistake.  (Chamberlain  v.  Bell,  7 
Cal.  293;  68  Am.  Dec.  260;  Frost  v.  Beckman,  1  Johna, 
Ch.  288;  Sanger  v.  Craigue,  10  Vt.  555;  5  Lawson's 
Rights,  Remedies,  and  Practice,  sec.  2279;  Pomeroy's 
Equity  Jurisprudence,  sec,  654.)  The  case  of  Erickson  V. 
Rafferty,  79  111.  209,  cited  by  appellant,  is  not  in  point 
There  the  subsequent  purchaser  in  that  case  was  so 
circumstanced  as  to  be  put  on  inquiry,  and  had  been 
informed  that  there  was  a  mortgage  on  the  land. 

So  far,  therefore,  as  respondent  Fleming  is  concerned, 
the  nonsuit  was  properly  granted  as  to  him,  for  it  was 
shown  that  he  was  a  purchaser  without  notice,  and  had 
paid  the  purchase  money  in  full.  But  the  turn  which 
the  case  took  left  Brown  and  the  bank  in  a  different 
position. 

The  authorities  leave  somewhat  doubtful  the  point 
whether  one  setting  up  the  defense  of  subsequent  pur- 
chase in  good  faith  without  notice  must  show  that  he 
had  no  notice  (Pearce  v.  Foreman,  29  Ark.  568) ;  but 
the  geileral  rule  clearly  is  that  he  must  affirmatively 
show  a  purchase  for  value  and  that  the  purchase  money 
had  been  paid  before  notice.  There  might  perhaps  be 
peculiar  circumstances — such  as  investments  for  im- 
provement of  the  property,  etc.,  so  that  a  purchaser 
could  not  be  put  in  statu  quo — which  would  take  a  pur- 
chase made  wholly  or  partly  upon  credit  out  of  the  rule, 
but  the  general  rule  is  as  above  stated.  (Eversdon  v. 
Mayhew,  65  Cal.  167;  Scott  v.  Umbarger,  41  Cal.  419; 
Combination  Land  Co.  v.  Morgan,  95  Cal.  552 ;  Isenhoot 
V.  Chamberlain,  59  Cal.  689;  Boone  v.  Chiles,  10  Pet. 
210;  WeUs  v.  Morrow,  88  Ala.  128;  Jewett  v.  Palmar,  7 
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Johns.  Ch.  68;  11  Am.  Dec.  401.)  In  Eversdon  V.  May- 
hew,  supra,  this  court,  speaking  of  one  claiming  protec- 
tion as  bona  fide  purchaser,  declares  that  he  must  aver 
and  prove  "the  payment  of  the  purchase  money  in  good 
faith,  and  without  notice,  actual  or  constructive,  prior  to 
and  down  to  the  time  of  its  payment,  for  it  he  had  no- 
tice, actual  or  constructive,  at  any  moment  of  time  be- 
fore the  payment  of  the  money,  he  is  not  a  bona  fide 
purchaser."  In  Jewett  V.  Palmer,  supra.  Chancellor 
Kent  says :  "A  plea  of  a  purchase  for  a  valuable  con- 
sideration, without  notice,  must  be  with  the  money  actvr 
aUy  paid;  or  else,  according  to  Lord  Hardwicke,  you  are 
not  hurt.  The  averment  must  be,  not  only  that  the 
purchaser  had  not  notice  at  or  before  the  execution  of 
the  deeds,  but  that  the  purchase  money  was  paid  before 

notice Even  if  the  purchase  money  be  secured 

to  be  paid,  yet  if  it  be  not  in  fact  paid  before  notice,  the 
plea  of  a  purchase  for  a  valuable  consideration  will  be 
overruled."  There  are  numerous  cases  to  the  same 
effect  in  addition  to  those  above  cited. 

Now,  in  the  case  at  bar,  while  the  evidence  did  show 
that  Brown  purchased  without  notice,  it  also  showed 
that  the  purchase  price  was  something  over  thirteen 
hundred  dollars,  and  that  Brown  had  actually  paid  only 
about  two  hundred  dollars,  and  had  given  his  promis- 
sory note  to  Ward  for  the  balance  of  the  purchase 
money,  with  a  mortgage  on  the  land  which  he  pur- 
chased from  Ward  as  security  for  the  note.  Nothing 
had  been  paid  when  this  suit  was  commenced  except 
"about  two  hundred  dollars,"  and  no  circumstance  is 
shown  that  would  take  the  case  out  of  the  rule  above 
stated.  He  made  the  purchase  about  October  14,  1892, 
and  says  he  heard  of  the  mortgage  about  two  months 
afterward;  and  this  present  action  was  brought  within 
three  months  after  his  purchase,  and  when  he  had  no- 
tice of  the  commencement  of  the  action  he  had-  paid 
only  two  hundred  dollars  of  the  purchase  money. 

As  to  the  bank,  there  is  no  evidence  whatever  of  the 
condition    or   validity   of   its   claim,  no  evidence  at  all 
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upofn  the  subject.  The  bank  joined  with  Brown  in  an 
answer  in  which  it  is  alleged  that  Brown  made  two 
promissory  notes  to  the  order  of  Ward,  each  for  five 
hundred  and  seventy-three  dollars,  and  executed  to  him 
a  mortgage  upon  the  land  in  question  to  secure  said 
notes;  that  Ward  assigned  said  notes  and  mortgage  to 
the  bank;  and  that  the  bank  took  said  assignment 
without  notice  of  the  mistake  in  the  mortgage  to  Vancil. 
There  is  also,  we  think,  a  sufficient  averment  in  said 
answer  that  the  bank  purchased  said  notes  and  mortgage 
for  a  valuable  consideration.  If  these  averments  had 
been  proven  the  case  would  have  assumed  a  very  differ- 
ent aspect.  If  the  notes  and  mortgage  were  actually 
assigned  to  the  bank  for  value  paid  to  Ward  by  the 
bank  before  any  notice,  then  Brown's  defense  to  the  notes 
of  failure  of  consideration  was  cut  off,  and  the  defense 
of  both  Brown  and  the  bank  to  this  action  would  be 
complete,  for  in  that  event,  the  notes  would  have  been 
pajonent.  (Partridge  v.  Chapman,  81  111.  137;  Freeman 
V.  Deming,  3  Sand.  Ch.  327;  Baldwin  v.  Sager,  70  111. 
503;  Pomeroy's  Equity  Jurisprudence,  sec.  751,  and 
notes.)  But  there  is  no  proof  whatever  that  these  aver- 
ments were  true. 

Therefore,  as  the  case  stood  at  the  time  of  the  non- 
suit, the  evidence  merely  showed  that  Brown  had  paid 
only  a  small  part  of  the  purchase  money.  No  other 
facts  material  to  the  subject  were  shown.  Under  these 
circumstances  he  was  entitled  to  protection  only  to  the 
extent  that  he  was — ^to  use  the  expression  of  Lord  Hard- 
wicke — "hurt."  The  rule  therefore  applies  "that  where 
a  part  only  of  the  price  or  consideration  has  been  paid 
before  notice,  either  the  defendant  should  be  entitled 
to  the  position  and  protection  of  a  horva  fide  purchaser 
pro  tanto,  or  that  the  plaintiff  should  be  permitted  to 
enforce  his  claim  to  the  whole  land  only  upon  condi- 
tion of  his  doing  equity  by  refunding  to  the  defendant 
the  amount  already  paid  before  receiving  the  notice." 
(Pomeroy's  Equity  Jurisprudence,  sec.  750.)  In  Conv- 
hination  Land  Co.  v.  Morgan,  95  Cal.  552,  Beatty,  C.  J., 
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speaking  for  the  court  in  bank,  said:  "The  authoritiea 
cited  in  appellant's  brief  amply  sustain  the  proposition 
that  notice  before  payment  is  equivalent  to  notice  before 
purchase,  and  that  when  there  has  been  a  partial  pay- 
ment before  notice  to  a  second  vendee  of  the  original 
vendor's  lien,  he  is  affected  pro  tanto  as  to  the  residue." 
Of  course,  the  principle  is  as  applicable  to  an  unrecorded 
mortgage  as  to  a  vendor's  lien.  (See,  also,  Burton  V. 
Reagan,  75  Ind.  77.) 

The  judgment  and  order  denying  a  new  trial  should 
be  affirmed  as  to  respondent  Fleming;  but  the  order 
granting  a  nonsuit  in  favor  of .  respondent  Brown  and 
the  bank  was  erroneous,  and  as  to  them  the  judgment 
must  be  reversed  and  a  new  trial  granted.  The  new 
trial  should  be  conducted  in  accordance  with  the  views 
hereinbefore  expressed;  and  the  parties  should  be  al- 
lowed to  make  proper  amendments  to  their  pleadings 
if  they  so  desire. 

The  judgment  and  order  appealed  from  are  affirmed 
as  to  the  respondent  George  A.  Fleming;  and  as  to  the 
respondents  Thomas  Brown  and  the  Visalia  Savings 
Bank,  the  judgment  and  order  are  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  18351.    Department  Two.— September  25,  1895.! 

THE  MARYSVILLE  ELECTRIC  LIGHT  AND 
POWER  COMPANY,  Appellant,  v.  F.  W.  JOHN- 
SON,  Respondent. 

Corporations— Preliminary  Subscription  to  Stock— Condition 
Precedent — ^Addition  to  Articxes — Business  not  Agreed  upon. — 
A  preliminary  subscription  to  the  stock  of  a  corporation  to  be 
formed  for  the  purpose  of  furnishing  the  incandescent  system  of 
electric  lighting,  and  to  provide  funds  for  the  purchase  of  the 
necessary  plant,  is  made  upon  the  implied  condition  precedent 
that  the  corporation  be  formed  for  such  purpose  alone;  and 
where  the  corporation,  without  the  consent  of  the  subscriber, 
included  in  its  articles  of  incorporation  the  additional  business 
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of  producing  electricity  for  power,  it  cannot  recover  against  the 
subscriber. 
Id. — Organization — ^Agency  for  Absent  Subscsobers — ^Excess  of 
Authority. — ^Thc  subscribers  present  at  the  organization  of  the 
corporation  are  not  the  agents  of  absent  subscribers  for  the 
formation  of  the  corporation,  except  for  the  formation  of  such  a 
corporation  as  has  been  agreed  upon,  and  there  is  no  implied  au- 
thority from  a  nonconsenting  subscriber  to  go  beyond  the  bounds 
agreed  upon  for  the  formation  of  the  corporation. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Yuba  County.    John  C.  Gray,  Judge. 

The  facts  are  stated  in  the  opinion. 

C  A.  Wehh,  and  William  G.  Murphy,  for  Appellant. 

The  corporation  organized  represents  the  parties  to 
the  agreement.  (West  v.  Crawford,  80  Cal.  19 ;  Banet  v. 
Alton  etc.  R.  R.  Co.,  13  111.  508;  Sprague  v.  lUinais  River 
R.  R.  Co.,  19  m.  174;  lUinois  River  R.  R.  Co.  V.  Zimmer, 
20  111.  661.)  The  corporation  may  exercise  all  such 
powers  as  are  usually  exercised  by  similar  corporations. 
(Wendal  v.  State,  22  Bankruptcy  Reports,  437.)  The 
change  of  powers  is  not  fundamental  nor  material,  and 
cannot  release  a  subscriber  to  stock.  (Cook  on  Stock 
and  Stockholders,  sec.  500.)  Defendant  has  acquiesced 
in  the  action  of  his  cosubscribers  by  his  silence.  (Cook 
on  Stock  and  Stockholders,  sec.  603;  March  v.  Eastern 
R.  R.  Co.,  48  N.  H.  515;  Proprietors  of  Union  Locks 
and  Canals  v.  Towne,  1  N.  H.  44;  8  Am.  Dec.  82;  Ireland 
V.  Palestine  etc.  Turnpike  Co.,  19  Ohio  St.  369.)  A  sub- 
scriber to  stock  is  not  exonerated  by  slight  deviation 
from  the  original  purposes.  (MUford  v.  Brush,  10  Ohio, 
111;  36  Am.  Dec.  78;  Kenosha  etc.  R.  R.  Co.  v.  Marsh, 
17  Wis.  13;  Booe  v.  Junction  R.  R.,  10  Ind.  93;  Durfee 
V.  Old  Colony  etc  R.  R.  Co.,  5  Allen,  230,  248. 

W.  H.  Carlin,  for  Respondent. 

The  formation  of  the  identical  corporation  named 
and  contemplated  in  the  subscription  paper  is  a  condi- 
tion precedent  to  the  right  to  recover  thereon.  (1  Mora- 
wetz  on  Private  Corporations,  sec.  52,  p.  51;  Civ.  Code, 

OIX.  0AI..-18 
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sees.  1436,  1439;  California  Southern  Hotel  Co.  v.  Cai- 
lender,  94  Cal.  120-25;  28  Am.  St.  Rep.  99;  California 
Southern  Hotel  Co.  v.  Russell,  88  Cal.  277;  Union  Locks 
and  Canals  v.  Tovme,  1  N.  H.  44;  8  Am.  Dec.  32;  Mid- 
dlesex Turnpike  Corp.  v.  Swan,  10  Mass.  384;  6  Am.  Dec. 
139;  McMiUan  v.  Marysville  etc.  R.  R.  Co.,  15  B.  Mon. 
218;  61  Am.  Dec.  181;  West  V.  Crawford,  80  Cal.  19; 
California  Sugar  Mfg.  Co.  v.  Schafer,  57  Cal.  396;  Mon- 
terey etc.  R.  R.  Co.  V.  HUdreth,  53  Cal.  127.) 

Searls,  C. — This  is  an  action  by  the  plaintiff,  a  cor- 
poration, to  recover  from  the  defendant  one  thousand 
dollars  upon  his  agreement  to  take  stock  in  a  corpora- 
tion thereafter  to  be  formed. 

The  agreement  was  executed  by  defendant  and  some 
thirty-six  others  on  the  twenty-fifth  day  of  March,  1890, 
and  is  in  the  words  and  figures  following: 

"For  the  purpose  of  forming  a  corporation  to  have  for 
its  object  the  furnishing  of  the  incandescent  system  of 
electric  lighting  to  those  who  may  desire  the  same,  and 
to  provide  the  funds  for  the  purchase  of  the  necessary 
plant; 

"We,  the  undersigned,  hereby  subscribe  for  stock  to 
the  amount  set  opposite  to  our  respective  names. 

"Amounts  to  be  due  and  payable  upon  the  formation 
of  the  company  and  the  issuance  of  the  stock.'' 

Then  follows  the  list  of  names  signing  the  agreement, 
with  the  amounts  by  them  severally  subscribed,  among 
which  is  the  name  of  defendant,  who  subscribed  one 
thousand  dollars. 

On  or  about  the  twenty-ninth  day  of  March,  1890,  the 
subscribers  to  the  agreement,  or  a  portion  of  them,  met 
and  organized  the  corporation,  plaintiff  herein,  under 
the  laws  of  the  state  of  California. 

The  second  section  of  the  articles  of  incorporation 
defines  the  objects  of  the  corporation  as  follows : 

"That  the  purpose  for  which  it  is  formed  are  produc- 
ing electricity  for  light  and  power." 

Defendant  did  not  participate  in  the  formation  of  the 


Digitized  by  VjOOQ  IC 


Sept.  1895.]  Marysville  E.  L.  &  P.  Co.  v.  Johnson.  195 

corporation,  consent  thereto,  or  in  any  way  waive  any  of 
his  rights  under  the  agreement. 

The  facts  are  simple  and  involve  the  single  proposi- 
tion as  to  the  liability  of  defendant  to  pay  one  thousand 
dollars  to  a  corporation  formed  for  the  purpose  of 
"producing  electricity  for  light  and  power"  under  his 
agreement  to  pay  said  sum  "for  the  purpose  of  forming 
a  corporation  to  have  for  its  object  the  furnishing  of 
the  incandescent  system  of  electric  lighting  to  those 
who  may  desire  the  same,  and  to  provide  the  funds  for 
the  purchase  of  the  necessary  plant." 

That  the  agreement  in  question  was  valid  and  bind- 
ing upon  the  parties,  and  sufficient  in  law  to  authorize 
the  plaintiff,  if  organized  as  a  corporation  in  conso- 
nance therewith,  to  maintain  an  action  to  recover  the 
sum  agreed  to  be  paid,  is  well  settled.  (San  Joaquin 
Land  and  Water  Co.  v.  Beecher,  101  Cal.  70 ;  Marysville 
Electric  Light  Co.  v.  Johnson,  93  Cal.  538;  27  Am.  St. 
Rep.  216 ;  Monterey  etc.  R.  R.  Co.  V.  HUdreth,  63  Cal.  123 ; 
Saw  Joaquin  Land  and  Water  Co.  v.  West,  94  Cal.  399.) 

Morawetz  in  his  work  on  Private  Corporations,  at  sec- 
tion 52,  in  discussing  the  contract  of  membership,  says : 

"An  offer  or  contract  to  become  a  shareholder  in  a 
corporation,  or  to  subscribe  for  shares  thereafter,  does 
not  become  binding  or  create  a  liability  until  all  condi- 
tions precedent,  upon  which  the  offer  or  contract  is 
made,  have  been  performed,"  citing  Lake  Ontario  Shore 
R.  R.  Co.  V.  Curtiss,  80  N.  Y.  219;  People's  Ferry  Co.  v. 
Balch,  8  Gray,  310;  Goff  v.  Winchester  College,  6  Bush. 
443;  Edinboro'  Academy  v.  Robinson,  37  Pa.  St.  210;  78 
Am.  Dec.  421 ;  and  adds :  "It  is  plain  that  no  liability  is 
incurred  unless  the  corporation  which  is  organized  is 
the  specific  corporation  which  was  contemplated  at  the 
time  of  the  agreement."  (Machias  Hotel  Co.  v.  Coyle, 
35  Me.  405 ;  58  Am.  Dec.  712 ;  Wellingford  Mfg.  Co.  V. 
Fox,  12  Vt.  304;  California  Sugar  Mfg.  Co.  v.  Schafer,  57 
Cal.  396.) 

Defendant  subscribed  for  stock  to  the  amount  of 
one  thousand  dollars,  "for  the  purpose  of  forming  a 
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corporation  having  for  its  object  the  furnishing  of  the 
incandescent  system  of  electric  lighting  ....  and  to 
provide  the  funds  for  the  necessary  plant." 

The  formation  of  a  corporation  for  such  purpose  was 
a  condition  precedent  to  the  right  of  plaintiff  to  recover. 
Until  it  has  done  so  it  is  not  perceived  upon  what  theory 
it  can  compel  payment.  If  plaintiff  can  add  the  element 
of  a  power  company  to  its  attributes,  upon  the  same  prin- 
ciple it  may  adopt  any  other  function  and  still  hold  the 
defendant  liable. 

An  individual  may  be  quite  willing  to  contribute  his 
money  and  assume  the  responsibilities  of  a  stockholder 
in  a  corporation  to  furnish  light,  and  at  the  same  time 
decline  to  embark  in  an  enterprise  to  furnish  power,  or 
to  engage  in  other  and  distinct  branches  of  business. 

It  is  sufficient  to  say  that  defendant  only  agreed  to 
pay  his  money  for  stock  in  a  corporation  for  lighting 
purposes,  and  that  he  cannot,  under  his  contract,  with- 
out his  consent,  be  compelled  to  pay  money  toward  the 
formation  of  a  corporation  for  an  additional  and  dis- 
tinct purpose. 

Appellant  contends  that,  for  the  purposes  of  the 
organization  of  the  corporation,  the  subscribers  present 
were  the  agents  for  those  subscribers  who  were  absent, 
and  in  support  of  the  proposition  cites  West  v.  Crawford, 
80  Cal.  19. 

The  answer  to  this  contention  is  that,  if  the  sub- 
scribers with  defendant  are  to  be  deemed  his  agents  in 
the  formation  of  a  corporation,  the  extent  of  their  au- 
thority as  such  agents  only  went  to  the  formation  of 
such  a  corporation  as  had  been  agreed  upon,  and  when 
they  went  beyond  the  bounds  thus  set  they  exceeded,  as 
against  the  nonconsenting  defendant,  their  authority, 
and  their  acts  as  to  him  were  void. 

This  conclusion  reached,  it  follows  that  the  plaintiff 
is  not  entitled  to  recover,  and  that  other  questions  in- 
volved need  not  be  considered. 

The  judgment  appealed  from  should  be  affirmed. 
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Haynes,  C,  and  Vanclief,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  appealed  from  is  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[No.  16662.     In  Bank.— September  25,  1895.] 

THE  BANK  OF  UKIAH,  Appellant,  v.  E.   S.   GIB- 
SON  et  al..  Respondents. 

Chattel  Mortgage — Property  not  Enumerated  in  the  Code — 
Validity — Enforcement. — A  chattel  mortgage  upon  personal 
property,  which,  at  its  date,  was  not  among  the  articles  of  person- 
al property  which  could  be  mortgaged  under  section  2955  of  the 
Civil  Code,  is  valid  as  between  the  parties,  and  may  be  foreclosed 
as  against  the  mortgagor,  although  the  mortgagor  retains  posses- 
sion of  the  property;  and  also  as  against  a  purchaser  of  the 
property  who  has  knowledge  of  the  chattel  mortgage,  or  who  had 
not  actually  paid  the  purchase  money  before  notice  of  the  mort- 
gage. 

Id. — Bona  Fide  Purchasers — Second  Purchase — Notice — Pay- 
ment OP  Purchase  Money. — A  second  purchaser  from  one  who 
bought  the  mortgaged  property  with  knowledge  of  the  chattel 
mortgage,  who  has  merely  given  a  promissory  note  to  the  first 
purchaser  in  payment  for  the  mortgaged  property,  which  note  has 
never  been  paid,  and  which  is  still  held  by  the  first  purchaser, 
is  not  protected  as  a  bona  fide  purchaser  for  a  valuable  considera- 
tion, although  the  second  purchase  was  made  by  him  without 
notice  of  the  existence  of  the  chattel  mortgage. 

L). — ^Defense  to  Note — Failure  of  Consideration. — ^The  considera- 
tion for  the  second  purchase  of  the  mortgaged  property  having 
failed,  the  second  purchaser  has  ft  complete  defense  to  any  recov- 
ery upon  the  note  given  to  the  first  purchaser,  who  had  notice 
of  the  chattel  mortgage,  though  if  the  note  had  been  negotiated, 
and  was  in  the  hands  of  an  innocent  third  party,  the  case  would 
be  different. 

Id. — Protection  of  Purchaser — Payment  Before  Notice — Chance 
OF  Legal  Position. — There  must  be  actual  payment  of  the  pur- 
chase money  before  notice  of  an  equity,  or  what  in  law  is  tan- 
tamount to  actual  payment,  by  a  transfer  of  property  or  things  in 
action,  or  an  absolute  change  of  the  purchaser's  legal  position 
for  the  worse,  or  the  assumption  by  him  of  some  new,  irrevoca- 
ble obligation,  in  order  to  protect  him  as  a   bona  fide  purchaser. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Mendocino  County.    R.  W.  CRUMP,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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/.  A.  Cooper,  for  Appellant. 

A  purchaser  gets  no  better  title  than  his  vendor  had, 
(Tiedeman  on  Sales,  sec.  310;  Saltus  V.  Everett,  20  Wend. 
267;  32  Am.  Dec.  541;  Ash  V.  Putnam,  1  Hill,  303; 
Wright  V.  Solomon,  19  Cal.  64;  79  Am.  Dec.  196;  Putnam 
V.  Lamphier,  36  Cal.  158;  Chase  v.  Whitmore,  68  Cal. 
547 ;  Agnew  v.  Johnson,  22  Pa.  St.  471 ;  62  Am.  Dec.  306.) 
The  title  of  the  purchasers  could  not  be  tried  in  the 
foreclosure  suit.  (San  Francisco  v.  Lawton,  18  Cal.  473 ; 
79  Am.  Dec.  187;  21  Cal.  594;  Elias  V.  Verdugo,  27  Cal. 
424;  Croghan  V.  Minor,  53  Cal.  15;  Marlow  v.  Barlew,  53 
Cal.  460;  Bostwick  v.  McEvoy,  62  Cal.  501;  OdeU  V.  Wil- 
son,  63  Cal.  159.)  Any  property  which  is  capable  of 
absolute  sale  may  be  mortgaged.  (Jones  on  Chattel 
Mortgages,  sec.  114;  1  Cobbey  on  Chattel  Mortgages,  sec. 
189.)  Respondent  was  not  a  purchaser  for  value.  (1  Ab- 
bott's Law  Dictionary,  536;  Anderson's  Law  Dictionary, 
496,  note  10;  Jewett  V.  Palmer,  7  Johns.  Ch.  65;  11  Am. 
Dec.  401;  Jones  on  Chattel  Mortgages,  sees.  312,  313, 
317;  2  Cobbey  on  Chattel  Mortgages,  sec.  1016;  Wil- 
hoit  V.  Lyons,  98  Cal.  413 ;  Eversdon  V.  Mayhew,  65  Cal. 
167;  Pomeroy's  Equity  Jurisprudence,  sec.  751.) 

/.  M.  Mannon,  and  T.  L.  Carothers,  for  Respondent 
Mahulda  C.  Drew. 

At  the  date  of  the  chattel  mortgage  sheep  were  not 
subject  to  mortgage,  and*the  mortgage  had  no  valid- 
ity as  against  a  purchaser  for  value  without  notice.  (Civ. 
Code,  sec.  2955;  Jones  on  Chattel  Mortgages,  sec.  122; 
Gassner  v.  Patterson,  23  Cal.  299 ;  Stringer  v.  Davis,  30 
Cal.  318;  Glenn  v.  Arnold,  56  Cal.  631;  Dufjlcy  V.  Shields, 
63  Cal.  332;  In  re  Fischer,  94  Cal.  523.)  It  is  a  good 
defense  to  an  action  to  foreclose  a  chattel  mortgage 
that  the  title  has  failed  to  a  part  of  the  chattels.  (Cobbey 
on  Chattel  Mortgages,  sees.  1001,  1002.) 

Garoutte,  J.— Plaintiff  brought  this  action  to  fore- 
close two  mortgages  given  by  defendant  Gibson,  one 
upon  certain  real  estate,  and  the  other  upon  certain 
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sheep  and  neat  cattle.  One  Weldon  purchased  the 
cattle  and  sheep  of  Gibson,  the  owner,  subsequent  to  the 
date  of  the  mortgage,  and  prior  to  the  commencement 
of  the  foreclosure  proceedings,  and  thereafter  sold  the 
sheep  to  Mrs.  M.  C.  Drew.  These  vendees  Weldon  and 
Drew  are  made  defendants.  The  court  entered  a  decree 
foreclosing  the  mortgage  as  to  the  real  estate  and  the 
neat  cattle,  but  denied  a  foreclosure  as  to  the  sheep, 
and  plaintiff  now  appeals  from  that  portion  of  the 
judgment  denying  a  foreclosure  as  to  the  sheep.  This 
appeal  is  before  us  upon  a  judgment-roll  without  a  bill 
of  exceptions. 

At  the  time  Gibson  gave  the  chattel  mortgage  to 
plaintiff  upon  the  sheep  and  cattle,  he  retained  posses- 
sion of  the  property,  and,  although  this  mortgage  was 
made,  executed,  verified,  and  acknowledged  as  required 
by  law  pertaining  to  chattel  mortgages,  still  sheep  and 
cattle,  at  the  date  thereof,  were  not  among  the  articles 
of  personal  property  which  could  be  mortgaged  under 
section  2955  of  the  Civil  Code.  But,  as  to  the  mortga- 
gor, Gibson,  the  fact  that  this  kind  of  personal  property 
was  not  enumerated  in  said  section  2955  is  wholly  im- 
material, for,  as  between  the  parties,  a  chattel  mortgage 
upon  any  character  of  personal  property  is  valid.  (Tre- 
gear  v.  Etiwanda  Water  Co.,  76  Cal.  537 ;  9  Am.  St.  Rep. 
245;  Works  V.  Merntt,  105  Cal.  467.) 

The  merits  of  this  appeal  rest  upon  the  sufficiency  of 
the  findings  to  support  the  judgment,  and  we  think  the 
consideration  of  a  single  question  demands  a  reversal 
of  the  judgment,  and  a  new  trial  of  the  case.  The  court 
found  as  a  fact  that  Weldon  purchased  this  personal 
property  from  the  owner,  Gibson,  with  full  knowledge 
of  the  chattel  mortgage  to  the  plaintiff  bank,  and  as  to 
Weldon  there  can  be  no  question  but  that  he  failed  to 
get  any  title,  either  to  the  sheep  or  cattle,  which  would 
defeat  plaintiff's  mortgage.  It  follows  that,  as  to  the 
neat  cattle  which  remained  in  his  possession,  the  judg- 
ment of  the  trial  court  was  correct.  But  let  us  examine 
the  situation  of  the  defendant,  Mrs.  Drew,  who  pur- 
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chased  the  sheep  from  Weldon,  and  took  actual  posses- 
sion thereof.  The  court  made  a  finding  of  fact  to  the 
effect  that  she  had  no  knowledge  of  plaintiff's  mortgage, 
and  further  found  that  she  gave  her  promissory  note  in 
the  sum  of  seven  thousand  three  hundred  dollars  to 
Weldon  in  payment  for  the  sheep,  and  that  said  note 
was  payable  one  day  after  date,  but  has  never  been  paid, 
and  that  Weldon  is  still  the  holder  and  owner  thereof. 
This  state  of  facts  is  fatal  to  her  claim  of  title,  for  upon 
such  facts  she  was  not  a  bona  fide  purchaser  for  a  valu- 
able consideration.  While  it  may  be  said  that  she  was 
a  bona  fide  purchaser  in  a  limited  sense,  that  is,  she  was 
free  from  fraud  and  bought  without  notice,  still  she 
parted  with  no  valuable  consideration.  She  has  lost 
nothing  by  the  transaction,  and  is  in  no  worse  position 
than  though  Weldon  had  made  her  a  present  of  the 
sheep.  The  consideration  for  her  contract  having  failed, 
she  has  a  complete  defense  to  any  recovery  upon  the 
note  by  Weldon.  If  the  note  had  been  negotiated,  and 
was  in  the  hands  of  an  innocent  third  party,  the  case 
would  assume  an  entirely  different  form,  for  an  irrev- 
ocable obligation  would  then  be  outstanding  against 
her,  but  such  is  not  the  fact  as  disclosed  by  this  record. 
Mr.  Pomeroy,  in  his  work  upon  Equity  Jurisprudence, 
section  751,  says :  ''It  is  further  settled  that  there  must 
be  actual  payment  before  any  notice,  or  what  in  law  is 
tantamount  to  actual  payment,  a  transfer  of  property  or 
things  in  action,  or  an  absolute  change  of  the  purchas- 
er's legal  position  for  the  worse,  or  the  assumption  by 
him  of  some  new,  irrevocable,  legal  obligation.  It  fol- 
lows, therefore,  that  his  own  promise,  contract,  bond, 
covenant,  bond  and  mortgage,  or  other  non-negotiable 
security  for  the  price,  will  not  render  the  party  a  bona 
fide  purchaser,  nor  entitle  him  to  protection;  for,  upon 
failure  of  the  consideration,  he  can  be  relieved  from 
such  obligations  in  equity,  even  if  not  at  law."  (See, 
also,  Eversdon  v.  May  hew,  65  Cal.  167.) 

For  the  foregoing  reasons  the  judgment  is  reversed 
and  the  cause  remanded. 
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Harrison,  J.,  Van  Fleet,  J.,  Temple,  J.,  and  Hen- 
SHAW,  J.,  concurred. 

MgFarland,  J.,  dissenting. — I  dissent.  The  mortgage 
of  the  sheep  was  fraudulent  and  void  except  as  between 
the  parties  thereto  under  section  3440  of  the  Civil  Code, 
because  it  ''was  not  accompanied  by  an  immediate  de- 
livery, and  followed  by  an  actual  and  continued  change 
of  possession.''  Sections  2955  to  2972  apply  only  to 
mortgages  of  the  kinds  of  personal  property  therein 
enumerated,  and  of  which,  as  therein  expressly  pro- 
vided, constructive  notice  may  be  given  by  recordation. 
A  mortgage  of  any  other  kind  of  personal  property  is 
simply  the  "lien"  mentioned  in  section  3440,  and  comes 
within  the  same  category  as  the  fraudulent  sale,  or 
"transfer  of  personal  property,"  declared  in  that  section 
to  be  void.  Under  the  statute  the  retention  of  the  pos- 
session of  the  property  by  the  vendor  or  mortgagor  is 
itself  an  inherent  fraud;  and  third  persons  should  not 
be  driven  into  a  contest  of  the  issue  of  "notice."  If  that 
issue  can  be  raised  in  every  case  where  the  statutory 
fraud  has  been  committed,  the  provision  of  the  code 
might  as  well  be  abolished.  In  White  V.  Cole,  24  Wend. 
123,  the  court  say:  "Again,  it  is  said  the  plaintiff  had 
notice  of  the  lien  by  mortgage.  This  is  an  objection  of 
a  very  ancient  date — one  which  has  been  often  made, 
but  never  without  being  overruled.  The  obvious  conse- 
quence of  listening  to  it  would  be  to  furnish  a  ready 
expedient  for  the  protection  of  fraud  of  the  kind  now 
alleged  in  all  cases."  Moreover,  Mrs.  Drew  had  no  no^ 
tice  of  the  mortgage;  and,  in  my  opinion,  she  was  a 
subsequent  purchaser  in  good  faith  within  the  meaning 
of  section  3440.  She  purchased  from  one  who  had  both 
the  legal  title  and  the  possession.  The  doctrine  that 
such  a  purchase  is  not  valid  because  not  for  cash  in 
hand  paid  does  not,  in  my  judgment,  apply  to  a  case 
where  the  original  sale  or  mortgage  sought  to  be  shielded 
is  itself  expressly  pronounced  fraudulent  by  the  statute. 
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In  the  passage  quoted  from  Pomeroy  on  Equity  Juris- 
prudence, the  author  is  dealing  principally  with  the 
question  of  priority  under  the  recordation  laws,  and 
with  cases  where  the  original  transfer  was  ^Jerfectly 
legitimate  and  not  in  any  sense  fraudulent.  The  pur- 
chase by  Mrs.  Drew  may  have  been  a  very  advantageous 
one  to  her;  and  in  order  to  protect  her  credit,  pledged 
by  her  note,  she  may  have  been  compelled  to  forego 
other  advantageous  business  opportunities.  Why,  there- 
fore, was  she  not  a  purchaser  in  good  faith  under  sec- 
tion 3440,  which  has  not  even  the  provision  "for  value" 
or  "for  a  valuable  consideration,"  as  against  one  whose 
claim  is  expressly  declared  fraudulent?  Most  of  the 
business  transactions  of  the  country  are  upon  the  basis 
of  credit.  Suppose  she  had  sold  the  sheep  on  credit 
for  mutton  to  wholesale  dealers,  who  had  sold  them  on 
credit  to  retail  butchers,  who  had  sold  them  by  leg  and 
loin  on  credit  to  family  customers  by  whom  they  had 
been  eaten,  could  the  appellant  have  followed  down  the 
line  and  recovered  against  any  one  through  whom  the 
sheep  or  the  meat  had  passed?  The  rule  that  a  subse- 
quent purchaser  has  protection  only  when  he  has  made 
actual  present  payment  is  applicable,  in  my  opinion, 
only  in  cases  of  conveyances  of  land  where  failure  to 
change  possession  is  not  declared  a  fraud,  or  to  mort- 
gages of  personal  property  without  change  of  possession 
which  are  specially  provided  for  by  statute. 
I  think  the  judgment  should  be  affirmed. 
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[No   19527.  Department  Two.— September  25,    1895.] 

A.  I.  HALL,  Assignee,  etc.,  of  L.  M.  Wagner,  an 
Insolvent,  Respondent,  v.  HENRY  SUSSKIND, 
Appellant. 

Plea  in  Abatement  —  Claim  and  Delivery  —  Conversion  —  Insol- 
vency.— ^The  action  was  brought  by  the  assignee  of  an  insolvent 
debtor  to  recover  as  damages  the  value  of  certain  property  be- 
longing to  the  estate  of  the  insolvent  which  had  been  converted 
by  the  defendant.  Prior  to  the  commencement  of  the  action  a 
portion  of  the  property  was  taken  possession  of  by  the  sheriff 
under  a  writ  of  attachment  against  the  insolvent.  The  defend- 
ant herein  thereupon  brought  an  action  in  claim  and  delivery 
against  the  sheriff  to  recover  as  his  own  the  goods  so  attached. 
In  this  action  the  assignee  intervened,  claiming  the  property  to 
belong  to  the  estate  of  the  insolvent,  and  judgment  for  its 
possession  was  rendered  in  his  favor  The  plaintiff  in  the  action 
of  claim  and  delivery  thereupon  moved  for  a  new  trial,  and 
such  motion  was  undetermined  at  the  time  of  the  commencement 
of  the  present  action.  Held,  that  the  prior  action  of  claim  and 
delivery  could  not  be  pleaded  in  abatement  of  the  present  action, 
except  to  the  extent  of  the  property  involved  in  such  prior  actioa 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angels  County.     Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion. 

Wells  &  Lee,  and  Calvin  Edgerton,  for  Appellant. 

Graff  &  Latham,  for  Respondent. 

Searls,  C. — This  is  an  action  to  recover  from  the  de- 
fendant the  sum  of  sixty  thousand  dollars  as  damages, 
for  the  value  of  certain  property,  to  wit,  diamonds, 
watches,  and  jewelry,  alleged  to  have  belonged  to  the 
estate  of  L.  M.  Wagner,  an  insolvent,  and  to  have  been 
through  a  conspiracy  between  defendant,  L.  M.  Wagner, 
the  insolvent,  and  J.  B.  Wagner,  her  husband,  secreted 
and  concealed  to  prevent  its  coming  into  possession  of, 
plaintiff  as  assignee,  and  which  was  taken  possession  of, 
converted,  and  in  part  sold  by  defendant.  That  the  por- 
tion of  said  property  sold  by  defendant  was  of  the  value 
of  thirty  thousand  dollars,  etc. 

Defendant  answered,  denying  many  of  the  allegations 
of  the  complaint,  and,  as  a  further  and  separate  defense, 
pleaded  the  pendency  of  another  action  in  the  superior 
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court  between  the  same  parties  for  the  same  cause  of 
action,  etc.,  stating  the  facts  in  apt  language. 

The  court  tried  the  issues  made  by  the  plea  in  abate- 
ment, and  filed  its  written  findings  thereon,  from  which 
it  appears — in  addition  to  the  facts  of  the  insolvency  of 
L.  M.  Wagner,  her  voluntary  application  for  a  dischage, 
the  election  and  qualification  of  the  plaintiff  herein  as 
assignee,  the  assignment  of  the  estate  to  him  by  the 
clerk,  etc. — ^that,  prior  to  the  insolvent's  petition  being 
filed,  a  portion  of  her  estate,  consisting  of  diamonds, 
watches,  and  jewelry,  was  secreted  so  as  to  prevent  its 
coming  into  the  possession  of  the  plaintiff  as  assignee; 
that  the  defendant  herein,  knowing  that  such  goods  had 
been  secreted  and  the  purpose  thereof,  and  to  prevent 
their  coming  to  the  assignee,  received  and  took  posses- 
sion of  said  concealed  property,  and  after  selling  a  por- 
tion thereof,  retained  possession  of  the  remainder  in  his 
store  in  Los  Angeles  until  the  twenty-sixth  day  of  July, 
1893,  when  it  was  taken  possession  of  by  J.  C.  Cline, 
sheriff  of  the  county  of  Los  Angeles,  under  a  writ  of  at- 
tachment in  an  action  by  M.  Wunach  et  al.  V.  L.  Af.  Wag- 
ner, the  insolvent,  as  her  property. 

H.  Husskind,  the  defendant  herein,  thereupon  brought 
an  action  in  claim  and  delivery  in  the  superior  court 
against  the  sheriff  to  recover  as  his  own  the  goods  so 
attached.  Thereupon  the  plaintiff  in  this  action  inter- 
vened in  said  action  and  claimed  possession  of  the  goods 
so  attached  as  the  assignee  in  insolvency  of  said  L.  M. 
Wagner,  to  whose  estate  he  claimed  the  goods  belonged, 
and  he  was  adjudged  to  be  entitled  to  the  possession 
thereof  as  such  assignee,  as  against  both  the  plaintiff 
and  defendant  therein.  It  was  also  found  that  the 
goods  attached  were  of  the  value  of  twenty  thousand 
dollars.  Thereupon  Henry  Susskind,  the  plaintiff  in 
said  action  in  claim  and  delivery,  moved  the  court  for 
a  new  trial  in  said  cause,  and  such  motion  is  still  pend- 
ing, undecided,  and  undetermined. 

The  judgment  on  the  findings  in  this  action  upon  the 
plea  in  abatement  was  that  ''this  action  should  abate,  so 
far  as  it  involves  any  property  formerly  belonging  to 
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L.  M.  Wagner,  concealed  by  the  said  Henry  Susskind, 
and  held  by  him  in  his  possession  in  the  store  on  South 
Spring  street,  on  the  twenty-sixth  day  of  July,  1893,  and 
on  that  day  taken  possession  of  by  the  said  J.  C.  Cline, 
as  sheriff  of  said  county,  by  virtue  of  a  writ  of  attach- 
ment then  in  his  hands  against  the  said  L.  M.  Wagner, 
and  that  as  to  any  other  property  of  said  L.  M.  Wagner, 
taken  by  the  said  Henry  Susskind  and  sold  by  him  prior 
to  the  said  twenty-sixth  day  of  July,  1893,  and  not  then 
in  his  possession,  the  action  proceed  to  trial."  Defend- 
ant Henry  Susskind  appeals  from  the  judgment  on  his 
plea  in  abatement. 

"The  law  abhors  multiplicity  of  actions;  and  there- 
fore whenever  it  appears  on  record  that  the  plaintiff  has 
sued  out  two  writs  against  the  same  defendant  for  the 
same  thing,  the  second  writ  shall  abate;  for  if  it  were 
allowed  that  a  man  should  be  twice  arrested,  or  twice 
attached  by  his  goods  for  the  same  thing,  by  the  same 
reason  he  might  suffer  in  infinitum.''  (Bacon's  Abridg- 
ment, tit.  "Abatement,"  subd.  M.) 

The  same  author  says :  "When  a  writ  is  brought  for 
two  things,  and  it  appears  the  plaintiff  cannot  have  any 
other  action  for  the  one  of  them,  the  writ  shall  stand  , 
for  the  part  that  is  good." 

In  order  that  a  plea  in  abatement  by  reason  of  the 
pendency  of  another  action  may  be  effectual,  it  must 
appear  that  such  former  action  is  between  the  same 
parties  and  for  the  same  subject  matter,  or,  in  other 
words,  that  it  is  of  such  a  character  that,  had  a  judg- 
ment been  rendered  therein  on  the  merits,  such  judg- 
ment could  be  pleaded  in  bar  of  the  second  action. 

A  judgment  in  personam  "is,  in  respect  to  the  matter 
directly  adjudged,  conclusive  between  the  parties  and 
their  successors  in  interest  by  title  subsequent  to  the 
commencement  of  the  action  or  special  proceeding,  liti- 
gating for  the  same  thing  under  the  same  title,  and  in 
the  same  capacity,  provided  they  have  notice,  actual  or 
constructive,  of  the  pendency  of  the  action  or  proceed- 
ing." (Code  Civ.  Proc,  sec.  1908,  subd.  2.)  "A  fact  or 
matter  in  issue  is  that  upon  which  plaintiff  proceeds  by 
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his  action,  and  which  the  defendant  controverts  in  his 
pleading,  while  collateral  facts  are  such  as  are  offered 
in  evidence  to  establish  the  matters  or  fact  in  issue/^ 
(Garwood  V.  Garwood,  29  Cal.  522.) 

The  rule  is  restricted  to  facts  directly  in  issue,  and 
does  not  embrace  facts  which  may  be  in  controversy 
but  rest  in  evidence  and  are  merely  collateral.  (Free- 
man on  Judgments,  sec.  257.) 

The  question  is  not  simply,  were  given  facts  contro- 
verted at  the  former  trial,  but,  were  they  in  issue?  If 
they  were  not  they  do  not  come  within  the  rule.  {King 
v.  Chase,  15  N.  H.  16;  41  Am.  Dec.  675;  Roberts  V.  Robe- 
son,  27  Ind.  454;  Jackson  V.  Lodge,  36  Cal.  28;  Gray  V. 
Dougherty,  25  Cal.  272 ;  Caperton  v.  Schmidt,  26  Cal.  493 ; 
85  Am.  Dec.  187.) 

That  the  judgment  of  a  court  of  competent  jurisdic- 
tion directly  upon  the  same  point  is,  as  a  plea,  a  bar,  or 
as  evidence  conclusive  between  the  same  parties  upon 
the  same  matter  directly  in  question,  is  a  proposition  so 
thoroughly  established  as  to  need  no  argument.  The 
question  in  the  present  case  is.  Were  the  issues  in  the 
action  for  claim  and  delivery,  the  pendency  of  which  is 
pleaded  here,  the  same,  and  between  the  same  parties, 
as  this  action? 

The  action  of  claim  and  delivery  is  a  possessory 
action.  It  is  the  lineal  descendant  of  one  of  the  early 
remedies  given  by  the  common  law,  instituted  for  the 
purpose  of  recovering  possession  of  chattels,  and  known 
as  replevin.  The  scope  of  its  application  has  been 
greatly  enlarged  in  modern  times,  but  the  essential  ob- 
ject of  the  action  remains  the  same,  viz.,  to  enforce 
plaintiff's  right  to  the  present  possession  of  chattels,  as 
against  a  defendant  who  unlawfully  detains  them,  and 
under  our  law  to  recover  their  value,  if  possession  can- 
not be  had,  together  with  damages  for  the  detention. 

The  investigation  is  confined  to  the  property  men- 
tioned in  the  complaint;  other  property  cannot  be 
brought  into  the  controversy  by  answer.  (Lovensohn  V. 
Ward,  45  Cal.  8.) 

In  the  present  case  Henry  Susskind,  the   defendant 
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and  appellant  here,  commenced  an  action  as  plaintiff 
in  claim  and  delivery  against  J.  C.  Cline  as  sheriff,  to 
recover  possession  of  certain  jewelry,  etc.,  taken  by  the 
sheriff  as  the  property  of  L.  M.  Wagner.  His  cause  of 
action — that  is  to  say,  the  ground  upon  which  he  sought 
to  maintain  his  action — ^was  his  right  to  the  immedi- 
ate possession  of  the  property  as  against  the  detention 
thereof  by  defendant. 

When  the  plaintiff,  A.  I.  Hall,  as  assignee  in  insol- 
vency of  L.  M.  Wagner,  intervened  in  that  action,  it  was 
to  enforce  his  own  daim  as  such  assignee  to  the  posses- 
sion of  the  property  in  dispute.  By  so  doing  he  could 
not  enlarge  the  scope  of  the  inquiry  by  extending  it  to 
property  not  involved  in  that  action,  or  to  wrongful  acts 
of  the  plaintiff  therein  in  relation  to  other  property. 
As  evidence  of  his  right  to  possession,  intervenor  could 
show  the  ownership  of  his  assignor,  the  insolvent,  her 
fraudulent  and  therefore  void  attempt  to  transfer  it  to 
Susskind,  the  plaintiff,  but  all  these  things  were  admis- 
sible only  as  evidence  and  in  support  of  his  ownership 
and  right  to  possession,  and  were  collateral  to  the  ques- 
tion of  the  wrongful  detention  of  the  property  by  Cline, 
as  sheriff,  in  whose  possession  it  was  at  the  commence- 
ment of  the  action. 

In  the  present  action  Hall,  as  assignee,  sues  to  recover 
damages  for  the  fraudulent  concealment  and  conversion 
by  defendant  of  the  property  of  the  insolvent,  L.  M. 
Wagner. 

His  cause  of  action  upon  which  he  counts  is  a  differ- 
ent one  from  that  upon  which  he  waged  his  contention 
as  an  intervenor  in  the  former  action  against  the  sheriff 
and  incidentally  against  defendant  Susskind  as  a  party 
to  that  action.  Had  the  plaintiff  here  instituted  that 
action,  Susskind  would  not  have  been  a  necessary  party 
to  it,  and  it  was  only  by  virtue  of  his  having  brought  it, 
and  by  reason  of  plaintiff  Hall  having  intervened,  that 
he  became  a  party. 

Roberts  v.  Robeson,  supra,  was  in  most  respects  similar 
to  this  case.  That  was  a  suit  involving  the  validity  of 
an  assignment  for  the  benefit  of  creditors,  which  was 
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alleged  to  be  void  for  fraud.  It  was  attempted  to  con- 
clude the  assignee  by  pleading  the  record  of  a  suit 
brought  by  him  against  the  sheriff  to  recover  the  pos- 
session of  certain  property  which  was  included  in  the 
assignment,  and  which  had  been  seized  by  the  sheriff 
under  process  against  the  assignor.  Judgment  had  gone 
against  the  assignee,  and  it  was  held  that  the  record  was 
only  conclusive  as  to  the  particular  property  involved  in 
the  suit  against  the  sheriff. 

The  court  said :  'That  judgment  was  conclusive  as  to 
Roberts  against  any  claim  he  could  set  up  by  virtue  of 
the  assignment  to  the  property  involved  in  that  action. 
But  as  to  any  other  property  covered  by  the  assignment, 
the  judgment  could  have  no  force.  The  question  the 
jury  passed  upon  was  simply  the  title  to  the  property 
involved  in  that  suit,  and  although  they,  the  jury,  may 
have  treated  the  assignment  as  void,  it  could  only  be  es- 
tablished in  that  case  as  to  the  property  involved."  King 
V.  Chase,  15  N.  H.  9,  41  Am.  Dec.  675,  is  to  like  effect. 

The  reasoning  in  those  cases  does  not  combat  the 
theory  that  a  judgment  of  a  court  of  concurrent  juris- 
diction directly  upon  the  point  is  as  a  plea  in  bar,  or  as 
evidence,  conclusive  between  the  same  parties,  upon 
the  same  matter,  etc.,  but  points  to  the  broad  distinc- 
tion which  exists  between  that  which  is  in  issue  in  a 
case,  and  that  which,  though  not  a  part  of  the  issue,  is 
controverted;  or,  in  other  words,  the  distinction  be- 
tween evidentiary  facts  going  to  establish  the  issue,  and 
the  ultimate  facts  involved  in  the  issue  itself. 

The  former  may  have  been  controverted,  yet  the  result 
is  not  conclusive  as  to  them,  while  as  to  the  latt^  the 
judgment  is  conclusive  if  they  were  determined  or 
might  have  been  determined.  In  the  present  case  the 
unlawful  seizure  gave  the  plaintiff  a  separate  and  dis- 
tinct cause  of  action  against  Cline,  the  sheriff,  to  enforce 
which  he  intervened  in  the  action  between  Susskind  and 
said  Cline. 

In  that  action  the  issues  were  as  to  intervenor's  right 
to  the  property  as  against  Susskind  and  Cline,  and  the 
detention  thereof  by  the  latter.    All  the  other  facts  were 
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but  evidentiary  to  those  ultimate  facts  involved  in  the 
issue,  and  however  much  such  evidentiary  facts  may 
have  been  controverted  at  the  trial  the  result  did  not 
crystalize  them  as  a  part  of  the  issues  in  the  case. 

It  is  true  the  plaintiff  here,  according  to  the  allesra- 
tions  of  the  complaint,  had  at  the  same  time  a  cause  of 
action  against  Susskind  for  the  fraudulent  purchase  or 
procuring  of  the  same  and  other  like  property  from  his 
assignor  in  insolvency. 

He  could  not  include  his  action  for  damages  as  to  that 
in  the  replevin  suit  for  two  reasons:  1.  Because  under 
the  doctrine  enunciated  in  Lovenaohn  v.  Ward,  supra, 
he  could  not  inject  this  new  matter  in  to  the  action  of 
replevin;  2.  Because,  under  section  427  of  the  Code  of 
Civil  Procedure,  a  cause  of  action  to  recover  specific  per- 
sonal property,  with  or  without  damages  for  withhold- 
ing thereof,  cannot  be  united  with  a  cause  of  action  for 
injury  to  property,  and  for  the  further  reason  that  the 
separate  cause  of  action  against  Susskind  did  not  affect 
Sheriff  Clme. 

A  party  may  not  split  up  a  single  cause  of  action  and 
maintain  separate  actions  thereon,  but  every  wrong  fur- 
nishes a  cause  of  action.  All  damages  arising  from  a 
single  wrong,  though  at  different  times,  make  but  one 
cause  of  action.  (Bendemagle  v.  Cocks,  19  Wend.  207; 
32  Am.  Dec.  448.)  But  wrongs  perpetrated  at  different 
times  by  the  same  or  by  different  persons  furnish  sepa- 
rate cause  of  action. 

In  this  last  sense  plaintiff's  cause  of  action  against  the 
defendant  was  distinct  from  that  against  him  and  Sheriff 
Cline,  enforced  in  the  action  in  which  he  intervened. 

As  a  matter  of  course  his  recovery  in  the  intervention 
suit  diminishes  by  so  much  his  right  to  recover  in  this 
action,  just  as  would  have  occurred  had  the  defendant 
herein  voluntarily  delivered  to  him  and  had  he  accepted 
the  same  property. 

When  the  sheriff  seized  a  portion  of  the  goods  to 
which  the  plaintiff  here  was  or  claimed  to  be  entitled, 
it  gave  to  plaintiff  a  cause  of  action  against  such  sheriff 
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for  the  goods  thus  unlawfully  taken,  but  did  not  entitle 
him  to  intervene  in  that  action  «oept  to  recover  the 
goods  thus  taken*  Had  the  sheriff  taken  possession  of 
all  the  property  claimed  by  the  assignee  under  the. 
allegied  fraudulent  transfer  by  Wagner  to  Susskind,  and 
had  the  plaintiff  here  under  such  circumstances  inter- 
vened and  claimed  a  part  only  thereof  »  he  would  have 
been  concluded  by  the  judgment  in  intervention  from 
recovering  the  residue  in  another  action. 

If  A  is  the  owner  of  two  horses,  which  are  wrongfully 
taken  from  him  by  B,  who  transfers  one  of  them  to  C^ 
it  would  hardly,  we  think,  be  contended  that  a  recovery 
from  C  of  the  horse  held  by  him  would  be  a  bar  to  a 
recovery  of  the  other  horse  held  by  B.  Yet  in  princi- 
ple the  case  supposed  would  not  differ  from  the  one  at 
bar.  It  is  only  where  a  daim  is  founded  upon  one  en- 
tire contract,  or  upon  one  single  or  continuous  tortious 
act,  that  it  cannot  be  divided  into  distinct  d^nands,  and 
be  made  the  subject  of  separate  actions. 

The  taking  of  a  portion  of  the  property,  claimed  by 
the  plaintiff  as  assignee,  by  the  sheriff  constituted  a 
separate  tortious  act  giving  to  plaintiff  a  right  of  action, 
which  was  waged  by  him  as  an  intervener  in  the  action 
against  the  sheriff,  and  did  not  conclude  him  in  this 
action  against  the  original  tort-feasor,  Susskind^  brought 
to  recover  as  to  the  residue  of  the  property. 

In  the  first  action  the  parties  were  not  the  same  as  in 
the  present  one,  and  Hall,  the  assignee,  was  not  entitled 
therein,  as  an  intervener,  to  introduce  the  evidence 
necessary  to  sustain  the  present  action. 

This  being  so,  it  follows  that  the  court  below  did  not 
err  in  its  rendition  of  judgment  on  the  plea  of  the  pend- 
ency of  another  action  between  the  same  parties  for 
the  same  cause  of  action,  and  the  judgment  appealed 
from  should  be  affirmed. 

Britt,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  appealed  from  is  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
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[No.  19430.    DeiMrtment    Two.--Septemb6r  26,    1895.] 
W.    S.     CHAFFEE    ET   AL.,     RESPONDENTS,     V.     A.     W. 

BROWNE  ET  AL.,  Appellants. 

FORECLOSUKE  OP  MoRTGAGB— PLEADING— NONPAYMENT.— WhcFC  a  Com- 
plaint for  the  foreclosure  of  a  mortgage  shows  with  reasonable 
certainty  that,  at  the  time  the  mortgage  was  given,  the  debt  re- 
cited was  already  due  and  unpaid,  an  objection  to  the  complaint 
that  it  does  not  allege  nonpayment  of  the  sum  demanded  is  not 
tenable. 

Id. — Sufficiency  of  Description  in  Mortgage — Reference  to  De- 
cree OF  DiaTRiBUTiON. — ^A  mortgage  by  a  person  entitled  to  share 
in  the  distribution  of  the  estate  of  a  deceased  person  upon  all 
of  her  interest  in  the  estate,  reference  being  had  to  the  proceed- 
ings, files,  papers,  documents,  and  records  of  the  administration 
of  the  estate  for  a  more  full  and  complete  description  of  the 
property  rights  and  credits  of  the  estate,  and  of  the  interest  of 
the  mortgagor  therein,  is  sufficient  to  warrant  a  sale  under  fore- 
closure of  the  property  which  became  the  property  of  the  mort- 
gagor in  severalty,  although  at  the  time  of  the  execution  of  the 
mortgage  the  estate  had  been  distributed  and  withdrawn  from 
administration. 

Id — ^Description  of  Mortgagor  as  Child  and  Heir — Interest  of 
Devisee. — ^A  mortgage  upon  the  interest  of  a  mortgagor  in  the 
estate  of  a  deceased  person  of  all  her  interest  as  child  and  heir 
at  law  of  the  decedent  includes  whatever  property  .the  mort- 
gagor took  in  the  estate  as  devisee  under  the  will  of  the  dece- 
dent » 

Discharge  in  Insolvency — Subsequent  Promise.— The  fact  that  a 
portion  of  the  debt  claimed  consists  of  a  demand  from  which  the 
debtor  had  been  discharged  in  insolvency  is  no  defense  to  a  re- 
covery of  the  debt  against  him,  where  it  clearly  appears  that  after 
the    discharge  the    debtor  promised  to    pay  the    same. 

Id. — ^Rescission  of  Release — Failure  of  Consideration. — ^The  release 
of  a  demand  which  has  been  rescinded  by  the  parties  for  failure 
of  consideration  is  no  defense  to  a  recovery  of  the  demand. 

Id. — Statute  of  Limitations— Acknowledgement  of  Indebtedness.— 
Where  the  mortgagors  signed  with  the  mortagees  an  instrument 
releasing  from  the  mortgage  a  part  of  the  encumbered  property, 
and  referring  therein  to  the  indebtedness  secured  by  the  mort- 
gage, such  instrument  constitutes  an  acknowledgmenet  of  the 
indebtedness  by  which  the  running  of  the  statute  of  limitations 
upon   the  indebtedness   is  interrupted. 

Ill.*-^M0RTGAGI      UPON     WiFe'S     PROPERTY — WaNT     OF    CONSIDERATION — 

Antecedent  Debt  of  Husband. — Where  a  mortgage  was  given 
by  the  wife  upon  her  separate  property  to  secure  her  husband's 
antecedent  debt,  without  any  new  consideration  received  either  by 
the  husband  or  the  wife,  or  moving  from  the  creditor,  the  mort- 
gage is  not  obligatory. 
Id. — Husband  and  Wipe — Support  of  Family— Liability  of  Wife — 
A(XNCY.^-The  husband  must  maintain  his  wife  and  children,  save 
under  exceptional  circumstances;  and  in  the  ordinary  case  where 
the  wife,  living  with  the  husband,  obtains  on  his  credit  supplies 
needed  for  the  family,  she  acts  as   agent  of   the   husband,  and 
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incurs  no  personal  liability,  in  the  absence  of  a  contract  for  her 
personal  credit,  and  such  contract  will  not  be  implied  from  the 
circumstance  that  she  personally  obtains  the  goods. 

Id. — Charge  in  Equity  upon  Wife's  Separate  Estate— Insolvency 
OF  Husband.-— There  can  be  no  charge  in  equity  upon  the  wife> 
separate  estate  without  clear  proof  that  she  contracted  the  debt 
on  her  own  behalf,  or  intended  to  bind  her  separate  estate  for 
its  payment,  and  the  fact  that  the  husband  is  insolvent  or  una- 
ble to  sustain  the  whole  charge  of  the  family  support  does  not 
affect  the    rule. 

Id. — Recfial  of  Joint  Indebtedness — Estoppel — G)nsideration. — 
The  recital  in  a  mortgage  upon  the  wife's  property  to  secure 
the  husband's  antecedent  det^  that  she  and  her  husband  are 
jointly  and  severally  indebted  to  the  mortgagees  for  goods 
received  by  them  cannot  estop  the  wife  or  forbid  inquiry  into 
the  consideration  of  the  mortgage. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Ventura  County  and  from  an  order  denying  a  new  trial. 
B.  T.  Williams,  Judge. 

The  facts  are  stated  in  the  opinion. 

H.  L.  Poplin,  for  Appellants* 

The  mortgage,  having  been  made  for  the  accommoda- 
tion of  the  husband  to  secure  his  antecedent  indebted- 
ness, and  there  being  no  new  consideration  therefor,  is 
without  consideration.  (Civ.  Code,  sees.  2792,  2831, 
2844;  Jones  on  Mortgages,  sees.  458,  615;  Comstock  v. 
Breed,  12  Cal.  288;  Leverone  v.  HUdreth,  80  Cal.  139.) 
Partial  failure  of  consideration  is  a  defense  pro  tanto. 
(2  Jones  on  Mortgages,  sec.  1490;  6  Wait's  Actions  and 
Defenses,  sec.  4,  p.  577;  2  Parsons  on  Contracts,  462  et 
seq.;  2  Pomeroy's  Equity  Jurisprudence,  sec.  925  et  seq.; 
Braly  v.  Henry,  71  Cal.  481;  60  Am.  Rep.  543;  6  Wait's 
Actions  and  Defenses,  sec.  5,  p.  680,  and  authorities 
there  cited.)  A  parol  promise  to  pay  an  indebtedness 
discharged  in  insolvency  cannot  bind  the  defendants. 
(Code  Civ.  Proc,  sec.  360;  Civ.  Code,  sees.  2911,  2922.) 
The  release  ertinguished  the  debt.  (Rhine  v.  Ellen,  36 
CaL  362.)  The  acknowledgment  of  the  indebtedness 
cannot  affect  the  mortgage  of  Mrs.  Browne,  or  impose 
upon  her  any  personal  liability.  (See  Civ.  Code,  sec 
2828 ;  Hickox  V.  Lowe,  10  Cal.  210 ;  Van  Orden  V.  Durham, 
85  Cal.  136;  Curtis  v.  Sacramento,  70  CaL  414  et  seq.; 
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McCormick  v.  Brown,  36  Cal.  180;  95  Am.  Dec.  170; 
Union  W.  Co.  v.  Murphy's  Flat  Fluming  Co.,  22  Cal.  627.) 
Nonpayment  is  a  material  allegation.  (Ward  v.  Clay, 
82  Cal.  611;  Frisch  v.  Caler,  21  Cal.  71;  Davanay  v. 
Eggenhoff,  43  Cal.  S95;  Roberts  v.  Treadwell,  50  Cal.  520; 
Scroufe  v.  Clay,  71  Cal.  128 ;  Richards  v.  Travelers'  Ins. 
Co.,  80  Cal.  506;  Grant  v.  Sheerin,  84  Cal.  200;  Curtiss 
V.  BocfcwMin,  84  Cal.  216;  Barney  v.  Vigoreaux,  92  Cal. 
631.)  The  acknowledgment  of  the  indebtedness  could  not 
reinstate  the  lien  of  the  mortgage.  (Civ.  Code,  sees. 
2911,  2922;  Wells  v.  Harter,  56  Cal.  842;  Henderson  v. 
Grammar,  66  Cal.  382,  336.) 

W.  H.  WUde,  for  Respondents. 

A  married  woman  who  mortgaged  her  separate  prop- 
erty for  the  debt  of  the  husband  does  so  as  principal, 
and  is  liable  for  the  deficiency.     (Alexander  v.  Boulton, 

55  Cal.  15;  Burkle  v.  Levy,  70  Cal.  250;  Goad  v.  Moulton, 
67  Cal.  536.)  Husband  and  wife  contract  toward  each 
other  obligations  of  mutual  support.  (Civ.  Code,  sees. 
155,  176.)  The  moral  obligation  of  an  antecedent  debt, 
whether  barred  by  insolvency  or  limitation,  is  a  sufficient 
consideration  for  a  new  promise.  (McCormick  v.  Brown, 
36  Cal.  180;  95  Am.  Dec.  170;  Farrell  v.  Palmer,  Z^  Cal. 
187;  Chabot  v.  Tucker,  39  Cal.  434;  Biddel  v.  Brizzolara, 

56  Cal.  374.)  Defendants  are  estopped  by  the  recitals 
in  the  mortgage.  (Code  Civ.  Proc,  sec.  1962,  subd.  2; 
Bigelow  on  Estoppel,  4th  ed.,  371,  and  note;  Coles  v. 
Sovlsby,  21  Cal.  47;  Hendrick  v.  Crowley,  31  Cal.  472; 
Rhins  V.  Etten,  36  Cal.  362;  Pierce  V.  Whiting,  63  Cal. 
538;  Graham  v.  Stewaft,  68  Cal.  374;  Waldrip  v.  Black, 
74  Cal.  409;  Carty  v.  Connolly,  91  Cal.  15.) 

Britt,  C. — Action  for  the  foreclosure  of  a  mortgage 
made  by  defendants  A.  W.  Browne  and  his  wife,  Neotia 
Browne,  in  favor  of  plaintiffs,  who  are  copartners  in 
business  under  the  firm  name  of  Chaffee,  Gilbert  & 
Bonestel.  The  mortgage  bore  date  December  10,  1890, 
but  was  not  in  fact  executed  until  May  26,  1891;  it  re- 
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cited  that  the  mortgagors,  residents  of  the  county  of 
Ventura,  are  jointly  and  severally  indebted  to  the  mort> 
gagees  in  the  sum  of  ^1,442.47  for  goods,  wares,  and 
merchandise  theretofore  had  and  received  by  them,  the 
mortgagors,  from  said  mortgagees;  that  said  Neotia  is  a 
child  and  heir  at  law  of  Peter  Rice,  deceased,  "whose 
estate  is  in  administration  in  said  Ventura  county,  and 
as  such  heir  at  law  is  the  owner  of  an  undivided  interest 
in  the  estate  of  said  deceased,  and  therein  is  and  will  be 
entitled  to  her  share  in  said  estate  when  the  same  shall 
be  settled  and  distribution  thereof  made;  reference  be- 
ing had  to  the  proceedings,  files,  papers,  documents,  and 
recordfl  of  the  administration  of  the  estate  of  said 
deceased  in  the  superior  court  in  and  for  the  county 
aforesaid  for  a  more  full  and  complete  description  of 
property,  rights,  and  credits  of  said  estate,  and  the  inter- 
est of  said  Neotia  Browne  therein" ;  that  said  Neotia  de- 
sires to  give  to  the  mortgagees  a  mortgage  lien  upon 
her  interest  in  said  estate  to  secure  payment  of  said  in- 
debtedness. It  is  then  declared  that  in  consideration 
"of  the  premises  and  of  the  indebtedness  hereinabove 
named  justly  due  from  the  said  A.  W.  Browne  and  the 
said  Neotia  Browne  to  the  said  Chaffee,  Gilbert  &  Bone- 
stel,  I,  the  said  Neotia  Browne,  the  mortgagor,  hereby 
•  .  •  •  mortgage  to  the  ....  mortgagees,  all  and  singu- 
lar my  estate,  right,  title,  interest,  claim,  or  advantage, 
of  whatsoever  kind  or  nature,  that  I  have,  or  may  or  can 
have  in  the  estate  of  said  Peter  Rice,  deceased,  as  a  child 
and  heir  at  law  of  the  said  Peter  Rice,  deceased,  now  be- 
ing administered  ....  as  aforesaid,  to  secure  the  in- 
debtedness hereinabove  named,  together  with  the  interest 
accrued  and  to  accrue  thereon."  It  was  further  pro- 
vided that  in  default  of  payment  the  mortgagees  might 
foreclose  the  mortgage  and  have  the  interest  of  said 
Netoia  in  the  property  coming  to  her  from  the  said 
estate  sold  to  pay  the  amount  due  to  them,  etc. 

The  fact  was  that  Peter  Rice  left  a  will  which  was 
probated  in  said  superior  court,  and  the  interest  which 
Mrs.  Browne  had  in  his  estate  was  under  the  will,  and 
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not  as  heir  at  law  in  the  technical  sense;  and  previously 
to  the  execution  of  the  mortgage,  viz.,  on  February  3, 
1891,  the  estate  of  said  Rice  had,  by  decree  of  said 
court,  be^i  distributed  to  the  persons  entitled  under 
the  terms  of  the  will  in  undivided  shares;  the  decree 
was  filed  on  said  February  3d,  and  it  specifically  de- 
scribed the  property  distributed ;  thereby  a  first  interest 
of  $1,000  in  value  was  set  over  to  one  Lucretia  Bell,  and 
to  Mrs.  Browne  was  allotted  an  undivided  one-fourth  of 
the  residue.  Among  the  tracts  of  real  estate  thus  distrib- 
uted was  a  certain  lot  in  the  town  of  San  Buenaventura. 
On  March  17,  1893,  plaintiffs,  at  request  of  the  Brownes, 
released  from  the  mortgage  a  part  of  the  lands  men- 
tioned in  said  decree;  such  release  was  signed  by 
Browne  and  wife,  as  well  as  plaintiffs,  and  recited  the 
indebtedness  to  plaintiffs  much  the  same  as  in  the 
mortgage.  On  April  4,  1893,  the  distributees  named  in 
such  decree,  for  the  purpose  of  making  partition  of  the 
lands  set  over  to  them  by  the  terms  thereof,  executed 
deeds  among  themselves,  by  virtue  of  which  Mrs. 
Browne  became  and  is  yet  the  owner  of  the  whole 
of  said  town  lot  as  and  for  her  share  of  the  lands 
before  held  in  common;  the  court  below  decreed  that 
this  lot  be  sold  for  the  payment  of  the  expenses  of  the 
action  and  the  amount  due  plaintiffs  as  provided  in  the 
mortgage,  and  that  plaintiffs  have  execution  for  any 
deficiency  against  Browne  and  wife. 

-  Defendants  pleaded,  among  other  alleged  defenses 
and  partial  defenses,  that  the  mortgage  was  executed  by 
Mrs:  Browne  without  consideration.  The  court  found 
that  in  the  year  188ft  A.  W.  Browne  was  indebted  to 
plaintiffs  in  the  amount  of  $593.93  for  provisions, 
wearing  apparel,  and  other  family  necessaries,  which 
plaintiffs  "had  theretofore  sold  and  delivered  to  said  A. 
W.  Browne  and  Neotia  Browne,  his  wife" ;  that  on  June 
26,  1889,  said  A.  W.  Browne  made  a  transfer  of  certain 
property  to  plaintiffs  and  others,  and  plaintiffs,  in  con- 
sideration thereof,  released  the  said  indebtedness  of  A. 
W.  Browne  to  them;  that  about  July  1,  1889,  A.  W. 
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Browne  was  adjudged  an  insolvent  debtor;  and  there- 
after, with  his  approval,  plaintiffs  delivered  to  his  as- 
signee, for  the  benefit  of  his  creditors,  all  the  property 
transferred  to  them,  as  above  stated,  on  June  26,  1889 ; 
whereby  their  release  of  said  sum  of  $693.93  owed  by 
him  was  "made  null,  void,  and  noneffect";  that  after 
his  discharge  as  such  insolvent — ^which  was  granted 
April  21,  1890 — said  A.  W.  Browne  promised  to  pay 
'  plaintiffs  said  sum  of  $593.93,  notwithstanding  his  dis- 
charge in  insolvency;  that  after  July  1,  1889,  and 
thenceforward  until  October,  1890,  A.  W.  and  Neotia 
Browne  purchased  of  plaintiffs  goods,  etc.,  consisting* 
of  groceries,  provisions,  wearing  apparel,  and  other 
family  necessaries,  to  the  amount  of  $848.54;  which 
goods  were  charged  in  account  upon  the  books  of 
plaintiff  to  A.  W.  Browne,  but  the  greater  portion 
thereof  were  in  fact  purchased  by  said  Neotia;  that 
on  December  10,  1890,  plaintiffs  presented  to  A.  W. 
Browne  a  memorandum  containing  the  figures  denot- 
ing the  amount  then  due  from  him  and  his  said  wife» 
viz.,  $1,442.47,  consisting  of  said  sums  of  $593.93  and 
$848.54 ;  and  thereupon  and  thereafter  Browne  and  wife 
promised  to  pay  plaintiffs  the  sum  of  $1,442.47,  ''upon 
the  account  so  stated  between  them" ;  that  the  mortgage 
in  suit  was  executed  to  secure  the  pajonent  of  said  sum 
last  named,  and  was  made  for  a  good  and  valuable  con- 
sideration. 

At  the  trial  the  evidence  regarding  the  question  of 
consideration  was  in  substance  this:  Mr.  Chaffee,  one 
of  the  plaintiffs,  testified  that  the  indebtedness  was 
for  ''goods,  wares,  and  merchandise  furnished  Mr. 
Browne  and  family,  nine-tenths  of  it,  at  least,  to  Mrs. 
Browne;  the  item  of  $593.93  was  for  merchandise  sold 
A.  W.  Browne  prior  to  July  1,  1889,  and  the  books 
were  balanced  as  to  that  account  on  the  2d  day  of 
July,  1889,  when  the  receipt  was  given  on  the  1st  of 
July,  1889,  and  the  account  of  A.  W.  Browne  was  con- 
tinued right  along  until  October  8,  1890.  I  never  had 
any  conversation  with  Mrs.   Browne  about  it  at  any 
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time;  I  had  charge  of  the  business  during  all  that  time; 
we  never  had  any  account  on  our  books  against  Mrs. 
Browne;  the  account  is  A.  W.  Browne,  charged  up  to 
him;  it  was  his  family  expenses.  Q.  Did  Mrs.  Browne 
ever  authorize  you  to  charge  anything  to  her?  A.  Yes ; 
by  reason  of  her  purchase  of  it.  Q.  Why  did  you  put 
it  to  Browne's  account  and  charge  it  to  him?  A.  Be- 
cause it  was  all  in  the  family.''  Mr.  Gilbert,  also  one 
of  the  plaintiffs,  testified  that  in  the  fall  of  the  year 
1890  he  presented  to  A.  W.  Browne  a  statement  of  the 
amount  due  the  firm;  this  consisted  of  two  items, 
$693.93  and  $848.54,  making  $1,442.47;  that  Browne 
seemed  satisfied,  and  said  his  wife  had  agreed  to  trans- 
fer her  interest  in  her  father's  estate  to  secure  the  debt; 
that  about  December  10,  1890,  he,  the  witness,  saw  Mrs. 
Browne,  and  she  said  ''that  Mr.  Chaffee  had  been  kind 
to  them,  and  she  was  going  to  see  that  we  didn't  lose  a 
cent  by  them."  A.  W.  Browne  testified  that  for  some 
time  after  July  1,  1889,  he  had  purchased  supplies  and 
provisions  for  his  family  from  plaintiffs;  that  he 
knew  his  wife  was  purchasing  goods  of  plaintiffs  on 
his  account  after  the  insolvency  proceedings.  Mrs. 
Browne  testified  that  she  never  had  any  conversation 
with  plaintiffs  about  the  indebtedness;  that  after  her 
husband's  insolvency  she  continued  to  purchase  goods 
of  plaintiffs — ^groceries  and  provisions  and  dry  goods 
and  supplies  for  herself  and  children  and  family. 

The  appellants  urge  very  many  objections  upon  the 
record,  and  the  case  is  prolific  of  disputed  points ;  since 
in  our  opinion  a  new  trial  should  be  had,  some  of  these 
questions,  not  necessary  to  the  determination  of  the 
appeal,  may  be  here  noticed.  Thus  the  objection  to 
the  complaint  that  it  does  not  allege  nonpayment  of 
the  sum  demanded  is  not  tenable;  it  does  show  with 
reasonable  certainty  that  at  the  time  the  mortgage  was 
given  the  debt  recited  was  already  due  and  unpaid; 
there  was  no  occasion  to  reiterate  the  fact  in  terms. 
The  description  in  the  mortgage  of  the  property  to  be 
charged  with  the  intended  lien  was  sufficient  to  warrant 
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the  action  of  the  court  in  directing  the  sale  of  the  real 
estate  which,  in  virtue  of  the  common  deeds  of  release 
executed  by  the  devisees  of  Peter  Rice,  became  the 
property  of  Mrs.  Browne  in  severalty.  Although  at  the 
time  of  the  execution  of  the  mortgage  the  estate  of  Bice 
had  been  distributed,  and  so  withdrawn  from  adminis- 
tration (Bates  V.  Howard,  105  Cal.  183),  yet  the  mort- 
gage refers  to  the  files  and  records  of  the  administration 
for  a  more  complete  description  of  the  interest  to  be 
encumbered,  and  among  such  files  was  the  decree  of 
distribution,  which  showed  the  specific  property  in 
which  Mrs.  Browne  took  an  interest,  and  the  extent  of 
her  right.  The  recitals  and  references  contained  in  the 
mortgage  make  it  manifest  that  by  mention  of  Mrs. 
Bronwe's  interest  "as  child  and  heir  at  law"  was  meant 
whatever  property  she  took  in  the  estate  of  her  deceased 
father.  We  do  not  understand  that  Emetic  v.  AlvaTQ4o, 
90  Cal.  461,  is  opposed  to  this  conclusion. 

So  we  see  no  error  in  overruling  the  partial  defense 
of  Browne's  discharge  in  insolvency;  the  demand  in 
suit,  to  the  extent  of  $593.93,  accrued  before  the  com- 
mencement of  the  insolvency  proceedings,  but  it  clearly 
appeared  that  after  his  discharge  Browne  promised  to 
pay  the  same;  the  promise  was  binding  on  him.  {Cha^ 
hot  V.  Tucker,  89  Cal.  437.)  The  release  given  to  him 
June  26,  1889,  seems  to  have  been  rescinded  for  failure 
of  consideration.  It  appears  unnecessary  to  inquire  how 
those  matters  concern  Mrs.  Browne,  if  at  all.  Nor  do 
we  think  that  the  plea  of  the  statute  of  limitations 
(Code  Civ.  Proc.,  sec.  889,  subd.  1)  was  sustained;  the 
action  was  begun  July  12,  1893,  and  as  late  as  the 
month  of  March  previous  the  appellants  had  signed, 
with  the  plaintiffs,  the  instrument  releasing  from  the 
mortgage  a  part  of  the  encumbered  property;  such  in- 
strument referred  to  the  alleged  indebtedness  in  such 
terms  as,  fairly  considered,  constituted  an  acknowledg- 
ment thereof;  the  running  of  the  statute  was  thus  inter- 
rupted. (McCarmick  v.  Brawn,  86  CaL  180;  95  Am. 
Dec.  170.) 
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It  may  be  that  the  personal  liability  of  A.  W.  Browne 
for  the  whole  amount  claimed  is  made  out,  but  the 
judgment  against  Mrs.  Browne  and  her  property  cannot 
stand,  unless  we  are  to  depart  from  rules  of  law  which 
have  been  regarded  as  well  established,  The  law  justly 
imposes  upon  the  husband  the  duty  to  maintain  his 
wife  and  children,  and  does  not  absolve  him  of  this 
duty  save  under  exceptional  circumstances;  the  evi- 
dence here  shows  only  the  ordinary  case  where  the 
wife  living  with  the  husband  obtains  on  his  credit 
the  supplies  needed  in  the  conduct  of  their  common 
domestic  establishment;  for  such  purposes  she  is  his 
agent,  and  incurs  no  personal  liability;  this  is  matter 
of  common  knowledge,  and  when  persons  furnishing  to 
families  supplies  of  the  character  appearing  here  expect 
to  charge  the  wife  therefor,  they  must  take  care  that 
they  have  a  contract  for  her  personal  credit;  this  will 
not  be  implied  from  the  mere  circumstance  that  she 
personally  obtains  the  goods.  In  a  case  in  Michigan  the 
dealer  had  charged  the  goods  to  the  wife,  and  sued  her 
for  the  price;  the  court  said:  ''If  he  knew  that  she  was 
a  married  woman,  living  with  her  husband,  and  the 
goods  were  not  of  a  character  to  indicate  that  they  were 
bought  for  other  than  family  use  in  the  husband's  family, 
and  she  did  not  claim  affirmatively  to  be  purchasing 
them  on  her  individual  account,  the  natural  inference 
would  be  that  she  was  purchasing  them  on  her  husband's 
account,  and  for  the  use  of  his  family,  and  she  could  not 
be  made  individually  liable  without  an  express  agree- 
ment to  become  so,  or  that  the  goods  should  be  charged, 
or  the  credit  given  to  herself."  Powers  v.  Rtissell,  26 
Mich.  184.)  Flynn  v.  Meeaenger,  28  Minn.  208,  41  Am. 
Rep.  279,  is  yet  stronger  in  the  same  direction.  Be- 
fore such  a  demand  can  be  charged  in  equity  upon  the 
wife's  separate  estate,  there  must  be  clear  proof  that  she 
contracted  the  debt  in  her  own  behalf,  or  intended  to 
bind  her  separate  ^tate  for  its  payment  The  fact  that 
the  husband  is  insolvent,  or  unable  to  sustain  the  whole 
charge  of  the  family's  support,  does  not  affect  the  rule. 
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(Dodge  v.  Knowles,  114  U.  S.  480;  Magee  v.  White,  28 
Tex.  180;  Haynes  V.  Stovell,  28  Tex.  625.)  The  inten- 
tion to  extend  the  credit  to  the  wife  and  not  to  the 
husband  must  be  expressly  declared,  or  otherwise  com- 
municated to  her.  (Rushing  v.  Clancy,  92  Ga.  769.)  In 
the  present  case  the  goods  were  all  charged  to  the  hus- 
band's account,  and  the  wife's  personal  responsibility 
therefor  was  neither  offered  nor  required  before  the 
whole  debt  had  accrued. 

But  respondents  claim  that  defendant  Neotia  is  con- 
cluded by  the  recitals  in  the  mortgage  to  the  effect  that 
she  and  her  husband  are  jointly  and  severally  indebted 
to  plaintiffs  for  goods,  etc.,  had  and  received  by  them 
from  plaintiffs.  Coles  v.  Soulsby,  21  Cal.  47,  and  other 
cases  of  like  nature  are  cited  in  support  of  the  proposi- 
tion; the  doctrine  of  those  cases  has  no  application  here; , 
it  was  always  limited  to  the  protection  of  the  operative 
words  of  conveyance  in  a  grant  of  property  (Feeney  V. 
Howard,  79  Cal.  530;  12  Am.  St.  Rep.  162),  and  never 
extended  to  executory  covenants  even  in  the  same  in- 
strument; to  allow  it  effect  as  contended  by  respondents 
would  be  to  forbid  inquiry  into  the  consideration  of 
every  promissory  note  recited  in  a  mortgage  given  for 
its  security,  which  is  not  the  law.  (Jones  v.  Jones,  20 
Iowa,  388.)  Said  recitals,  relating  as  they  do  to  the 
consideration  of  the  mortgage,  do  not  estop.  (Code 
Civ.  Proc,  sec.  1962,  subd.  2 ;  compare  Moffat  V.  Bvlson, 
96  Cal.  106;  31  Am.  St.  Rep.  192;  Rosenberg  v.  Ford,  85 
Cal.  610;  Bayler  v.  Commonwealth,  40  Pa.  St.  87;  80  Am. 
Dec.  551.) 

It  follows  that  in  the  execution  of  this  mortgage  the 
defendant  Neotia  Browne  undertook  to  assume  and  se- 
cure her  husband's  antecedent  debt.  "No  new  consid- 
eration was  given  at  the  time  it  was  executed.  The  wife 
received  nothing,  the  husband  received  nothing,  the 
creditor  parted  with  nothing.  The  instrument  was, 
therefore,  no  more  than  a  collateral  security  given  for 
an  old  debt  of  the  husband"  (Bayler  V.  Commonwealth, 
40  Pa.  St  37;  80  Am.  Dec.  551),  and  was  not  obligatory 


Digitized  by  VjOOQ  IC 


Sept  1895.]    Balfoub  v.  Fresno  C.  &  I.  Co.  221 

in  the  absence  of  a  new  consideration.  (Civ.  Code, 
sees.  2792,  2831,  2844;  Bohn  V.  Hoffer,  2  Col.  App.  146.) 
The  judgment  and  order  should  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Belcher,  C,  and  Searls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  are  reversed  and  the  cause  re* 
manded  for  a  new  trial. 

Henshaw,  J.,  Temple,  J.,  McFarland,  J. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a 
hearing  in  Bank. 


[No.  18437.    Department  One.— September  37,  1895.I 

ROBERT  BALFOUR,  Appellant,  v.  FRESNO  CANAL 
AND  IRRIGATION  COMPANY,  Respondent. 

Contract— Ambiguity— Evidence. — ^Where  the  language  of  a  con- 
tract is  fairly  susceptible  of  either  one  of  two  interpretations, 
without  doing  violence  to  its  usual  and  ordinary  import,  or  some 
established  rule  of  construction,  an  ambiguity  arises  for  the  ex- 
planation of  which  extrinsic  evidence  may  be  resorted  to. 

Id. — Declarations  or  Parties. — ^For  the  purpose  of  determining  what 
the  parties  intended  by  the  language  used,  it  is  competent  to 
show  not  only  the  circumstances  under  which  the  contract  was 
made,  but  also  to  prove  that  they  intended  and  understood  the 
language  in  the  sense  contended  for;  and  for  that  purpose  the 
conversations  between  and  declarations  of  the  parties  during  the 
negotiations  at  and  before  the  time  of  the  execution  of  the  con- 
tract may    be  shown. 

Id. — Contract  to  Use  Water. — ^The  defendant  sold  and  conveyed  to 
the  plaintiff  certain  water  rights  for  the  irrigaton  of  a  tract  of 
land.  The  contract  of  sale  provided  that  the  defendant,  in  con- 
sideration of  a  cash  payment  and  a  yearly  rental,  should  furnish 
to  the  plaintiff  from  its  canal  the  quantity  of  water  contracted  for, 
that  the  defendant  should  place  a  suitable  box  or  gate  in  the 
bank  of  its  canal,  at  the  most  convenient  point  for  the  con- 
veyance of  the  water  to  the  plaintiff's  land,  as  soon  as  the  plain- 
tiff should  commence  the  construction  of  a  ditch,  which  it  was 
provided  he  should  build  ''from  said  box  or  gate  to  said  land, 
at  his  own  risk,  cost,  and  expense,"  for  the  purpose  of  taking  said 
water  upon  his  land.  The  contract  further  provided  that  the 
plaintiff    would  pay  annually  to  the  defendant,  for  a  designated 
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period,  a  yearly  rental,   "the  first  payment  to  be  made, after 

the  water  has  been  brought  upon  said  land."  Held,  that  parol 
evidence  of  the  circumstances  surrounding  the  execution  of 
the  contract  and  of  the  declaration  of  the  parties  was  admissi- 
ble to  explain  the  ambiguity  of  the  contract  with  respect  to  the 
time  when  the  plaintiff's  obligation  to  pay  rent  commenced,  and 
to  show  that  such  obligation  did  not  attach  until  he  actually 
made  use  of  the  water. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County  and  from  an  order  refusing  a  new  trial. 
M.  K.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  L.  Cory  for  Appellant. 

George  E.  Church,  for  Respondent. 

Van  Fleet,  J.— The  parties  hereto,  in  November,  1889, 
entered  into  four  several  contracts,  whereby  defendant 
sold  and  conveyed  to  plaintiff  certain  water  rights  or 
privileges  for  the  irrigation  of  a  section  of  land  in 
Fresno  county.  The  contracts  were  identical  in  terms, 
except  that  each  referred  to  a  different  quarter  section. 
So  far  as  necessary  to  be  stated,  the  stipulations  were 
that  the  defendant,  for  the  consideration  of  one  thou- 
sand dollars  paid  down  and  a  yearly  rental  hereinafter 
mentioned,  agreed  to  furnish  to  plaintiff  from  ^'defend- 
ant's main  canal,  or  from  a  branch  thereof,''  the  quantity 
of  water  contracted  for.  That  the  defendant  should 
''place  a  suitable  box  or  gate  in  the  bank  of  said  main 
canal,  or  a  branch  thereof,  at  the  most  convenient  point 
for  the  conveyance  of  the  water  to  said  land,''  as  soon 
as  the  plaintiff  should  commence  the  construction  of  a 
ditch,  which  it  was  provided  he  should  build  "from 
said  box  or  gate  to  said  land,  at  his  own  risk,  cost,  and 
expense,"  for  the  purpose  of  taking  said  water  upon  his 
land.  It  is  then  provided  that  plaintiff  and  his  succes- 
sors, etc.,  will  pay  annually  to  the  defendant,  for  a  desig- 
nated period,  the  sum  of  one  hundred  dollars,  "the  first 
payment  to  be  made  the  first  Monday  in  September, 
after  the  water  has  been  brought  upon  the  said  land." 
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And  it  is  provided  that,  in  case  of  default  in  such  pay- 
ment in  any  year  for  a  space  of  thirty  days  after  it  be- 
comes due,  the  agreement  shall  become  void  at  the  option 
of  the  canal  company. 

Under  these  contracts  defendant,  prior  to  September, 
1891,  carried  its  canal  to  a  point  accessible  to  plaintiff's 
land,  and  in  fact  partly  upon  the  line  of  said  land,  but 
plaintiff  has  not  constructed,  or  commenced  to  construct, 
any  ditch  to  take  the  water  from  said  canal  upon  his 
land>  nor  has  he  ever  otherwise  taken  or  used  said 
water.  In  due  time  after  the  completion  of  its  canal,  as 
aforesaid,  the  defendant  made  demand  upon  the  plain- 
tiff for  the  payment  of  rent  under  each  of  said  contracts 
for  the  year  1891,  which  plaintiff  refused.  And  plain- 
tiff likewise  refused  a  demand  for  said  rent  claimed  by 
defendant  for  the  year  1892.  Iiistead,  plaintiff  brought 
this  action  to  have  it  decreed  that  there  is  nothing  due 
from  him  to  the  defendant  under  said  contracts,  and  to 
enjoin  defendant  from  attempting  to  terminate  or  annul 
plaintiff's  rights  thereunder.  Defendant  filed  a  cross- 
complaint,  alleging  its  full  compliance  with  the  terms 
of  the  contracts,  and  that  two  annual  payments  of 
rent  for  the  years  1891  and  1892  were  due  and  unpaid, 
and  asked  a  decree  enforcing  the  payment  of  the  same. 
The  court  found  that  defendant  had  fully  performed  the 
contract  on  its  part,  and  rendered  a  decree  in  favor  of 
defendant  for  the  amount  claimed,  and  from  said  decree 
and  an  order  denying  a  new  trial  plaintiff  appeals. 

The  whole  controversy  turns  upon  the  question  as  to 
when,  under  the  contracts,  plaintiff's  obligation  to  make 
the  annual  payments  of  rent  provided  for  commences, 
and  the  solution  of  this  question  depends  upon  the  con- 
struction to  be  given  that  particular  clause  which  pro- 
vides that  the  first  annual  payment  is  to  be  made  "the 
first  Monday  in  September  after  the  water  has  been 
brought  upon  said  land.'' 

Plaintiff  contends  that  this  language,  while  somewhat 
ambiguous  and  uncertain,  was  used  and  intended  to 
refer  to  the  taking  of  the  water  upon  the  land  from  de- 
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fendant's  canal  by  the  plaintiff,  through  the  medium 
of  the  ditch  to  be  constructed  by  him,  and  that  no 
annual  pasrment  is  to  become  due  until  such  actual  tak- 
ing by  plaintiff;  while  defendant's  contention  is  that 
the  clause  plainly  has  reference  to  the  bringing  of  the 
water  to  the  land  by  the  water  company,  and  is  in  no 
degree  ambiguous,  and  that,  when  defendant  completed 
the  construction  of  its  canal  and  carried  the  water  to 
said  land  at  an  accessible  pointy  from  whence  it  could 
be  conducted  upon  the  land  by  means  of  the  ditch  to  be 
constructed  by  the  plaintiff,  the  condition  upon  which 
depended  defendant's  right  to  the  annual  rent  was  fully 
complied  with,  and  that  defendant  is  entitled  to  said 
rent,  regardless  of  whether  plaintiff  was  then  ready  to 
take  or  use  the  water  upon  his  land. 

In  support  of  the  construction  contended  for  by  him, 
plaintiff  introduced  evidence  at  the  trial  tending  to  show 
that  during  the  negotiations  between  the  plaintiff  and 
the  officers  of  the  defendant,  which  ended  in  tne  execu- 
tion of  the  contracts,  plaintiff  for  some  time  refused  to 
take  the  said  water  rights,  because  he  was  making  no 
use  of  the  land  which  required  water,  and  he  did  not 
desire  to  enter  into  the  contracts  and  be  compelled  to 
pay  rent  for  water  that  he  then  had  no  use  for,  and  so 
stated  to  defendant;  that  the  latter  was  anxious  to  have 
plaintiff  purchase  said  water  rights,  and  he  was  assured 
by  the  president  of  defendant,  with  whom  the  negotia- 
tion was  had,  that,  if  plaintiff  would  take  the  contracts 
and  pay  a  thousand  dollars  each,  which  price  was  some- 
what higher  than  that  for  which  similar  rights  had  been 
sold  to  others,  that  he  should  not  be  required  to  pay 
rent  until  such  time  as  he  should  take  the  water  upon 
his  land  for  use.  That  it  was  with  this  understanding 
that  plaintiff  entered  into  said  contracts,  and  that  this 
was  what  the  parties  intended  to  express  by  the  language 
used.  The  evidence  further  tended  to  show  that  the 
language  above  quoted  was  inserted  in  writing  in  a 
blank  left  in  the  printed  form  of  contract  used  by  the 
water  company,  and  that  the  clause  as   there  inserted 
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differed  from  that  found  in  the  other  water-right  con- 
tracts made  by  the  company — ^the  provision  usually 
inserted  being  that  the  rent  should  be  paid  after  the  first 
of  September  of  a  certain  year,  without  reference  to 
when  the  water  was  brought  on  the  land,  while  some 
of  them  provided  that  rent  should  be  paid  after  the 
water  was  brought  to  the  land;  but  that  the  contracts 
sued  upon  were  the  only  ones  providing  that  the  rent 
should  not  be  paid  until  the  water  was  brought  upon  the 
land.  This  evidence  was  admitted  by  the  court  against 
defendant's  objection  that  it  was  incompetent,  as  tend- 
ing to  vary  the  terms  of  the  writing,  and  because  all 
prior  negotiations  were  deemed  merged  in  the  written 
contract,  and  could  not  be  shown  by  parol.  The  court 
subsequently  adopted  this  view  and  struck  the  evidence 
out,  and  it  is  upon  this  ruling  that  the  question  involved 
arises. 

If  the  language  of  the  contract  be,  as  defendant  con- 
tends, plain  and  unambiguous,  and  susceptible  of  but 
one  construction,  then  the  objection  was  good,  and  the 
evidence  properly  excluded.  If,  however,  the  language 
employed  be  fairly  susceptible  of  either  one  of  the  two 
interpretations  contended  for,  without  doing  violence  to 
its  usual  and  ordinary  import,  or  some  established  rule 
of  construction,  then  an  ambiguity  arises,  which  ex- 
trinsic evidence  may  be  resorted  to  for  the  purpose  of 
explaining.  This  is  not  allowing  parol  evidence  for  the 
purpose  of  varsring  or  altering  the  contract,  or  of  put^ 
ting  a  different  sense  and  construction  upon  its  lan- 
guage from  that  which  it  would  naturally  bear,  but  for 
the  purpose  of  showing  the  circumstances  under  which 
the  language  was  used,  and  applying  it  according  to  the 
intention  of  the  parties.  ''The  true  interpretation  of 
every  instrument  being  manifestly  that  which  will 
make  the  instrument  speak  the  intention  of  the  party 
at  the  time  it  was  made,  it  has  always  been  considered 
an  exception,  or  perhaps  a  corollary,  to  the  general  rule 
above  stated,  that  when  any  doubt  arises  upon  the  true 
sense  and  meaning  of  the  words   themselves,   or   any 
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difficulty  as  to  their  application  under  the  surround- 
ing circumstances,  the  sense  and  meaning  of  the  lan- 
guage may  be  investigated  and  ascertained  by  evidence 
dehors  the  instrument  itself."  (Sandford  V.  Newark 
etc.  R.  R.  Co.,  87  N.  J.  L.  1,  8.)  For  the  purpose  of 
determining  what  the  parties  intended  by  the  language 
used,  it  is  competent  to  show  not  only  the  circum- 
stances under  which  the  contract  was  made,  but  also  to 
prove  that  the  parties  intended  and  understood  the 
language  in  the  sensft  contended  for;  and  for  that  pur- 
pose the  conversation  between  and  declarations  of  the 
parties  during  the  negotiations  at  and  before  the  time 
of  the  execution  of  the  contract  may  be  shown.  (Code 
Civ.  Proc,  sees.  1860, 1861;  Atlanta  v.  Schmeltzer,  83  Ga. 
609;  Keller  v.  Webb,  125  Mass.  88;  28  Am.  Rep.  209; 
Long  V.  Long,  44  Mo.  App.  141 ;  Sweat  V.  Shumway,  102 
Mass.  865;  S  Am.  Rep.  471.) 

In  our  judgment,  the  contracts  in  question  are  so  far 
ambiguous,  in  the  particular  under  consideration,  as  to 
fall  within  the  principles  here  announced;  and  we  think 
that  the  excluded  evidence  was  of  a  character  admissible 
to  explain  and  fix  the  intention  of  the  parties  in  the 
employment  of  the  language  used.  It  may  be  that, 
standing  alone,  the  contracts  would  receive  the  con- 
struction urged  by  defendant.  (Fresno  Canal  etc.  Co.  v. 
Dunbar,  80  Cal.  580.)  The  language  is,  perhaps,  not  so 
essentially  different  from  that  under  consideration  in  the 
case  just  cited  as,  in  the  absence  of  any  extrinsic  facts 
tending  to  show  a  contrary  intention,  to  call  for  a  differ- 
ent construction.  But,  at  the  same  time,  it  is  likewise^ 
we  think,  perfectly  susceptible  of  the  construction  con- 
tended for  by  plaintiff,  if  such  was  the  meaning  in- 
tended by  the  parties,  and  that  without  doing  violence 
to  the  ordinary  sense  or  meaning  of  the  language  em- 
ployed, or  importing  any  new  term  into  the  contract. 
Nor  does  such  construction  make  the  contract  appear 
so  unreasonable  or  improbable  as  to  preclude  it.  In 
determining  the  meaning  of  the  parties  in  the  particur 
lar  clause,  we  will  look  at  every  part  of  the  instrument. 
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"It  is  a  true  and  important  rule  of  construction  that  the 
sense  and  meaning  of  the  parties  to  any  particular  in* 
strument  should  be  collected  ex  antecedentihus  et  conse- 
qtientibus;  that  is  to  say,  every  part  of  it  should  be 
brought  into  action,  in  order  to  collect  from  the  whole 
one  uniform  and  consistent  sense,  if  that  may  be  done." 
(Broome's  Legal  Maxims,  442.)  Applying  this  rule,  and 
regarding  the  different  provisions  of  the  contract  in  the 
light  of  the  circumstances  surrounding  the  parties,  as 
disclosed  by  the  evidence,  the  construction  sought  to  be 
established  by  plaintiff  is  neither  unreasonable  nor 
necessarily  inconsistent  with  the  general  purpose  in- 
tended to  be  accomplished.  Plaintiff  paid  one  thou- 
sand dollars  in  cash  for  each  of  the  rights  acquired  by 
him  under  the  contracts,  and  defendant  was  to  take  the 
water  to  the  land,  or  furnish  it  at  a  convenient  point 
from  whence  it  could  be  taken  out  by  plaintiff.  The 
contracts  do  not  in  terms  require  defendant  to  take  the 
water  upon  the  land,  but  only  to  a  point  where  it  shall 
be  accessible  or  convenient;  but  it  does  in  express  terms 
provide  for  the  water  being  taken  upon  the  land  by 
plaintiff  himself.  The  evidence  tended  to  show  that 
defendant  was  very  anxious  to  sell  these  rights  to  plain* 
tiff.  Possibly  it  was  in  need  of  the  four  thousand  dol- 
lars it  would  receive  in  cash  payments,  or  had  other 
special  reason  for  desiring  to  make  the  sale.  It  is  not 
at  all  unreasonable,  and  may  well  be,  that,  under  the 
circumstances  and  in  consideration  of  making  the  sale 
for  the  price  asked,  the  defendant  was  willing  to  forego 
the  annual  rent  until  the  water  should  be  actually 
taken  upon  the  land  by  plaintiff.  If  such  was  the 
intent  sought  to  be  expressed,  the  contract  should  be 
so  construed,  so  long  as  the  language  used  may  fairly 
include  it.  And  without  regard  to  the  sense  in  which 
the  language  was  used  by  the  defendant,  the  grantor,  if 
it  is  shown  that  the  latter  supposed,  or  had  reason  to 
suppose,  that  the  plaintiff,  its  grantee,  understood  it  in 
this  sense,  and  if  the  sense  and  meaning  contended  for 
by  plaintiff  be  a  proper,  although  not  a  necessary,  one. 
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and  is  more  favorable  to  him,  in  either  case  that  con- 
struction should  be  adopted.  (Code  Civ.  Proc.,  sec  1864; 
Civ.  Code,  sec.  1649.) 

We  conclude,  therefore,  that  the  court  below  should 
have  retained  the  offered  evidence,  and  considered  it  in 
determining  the  proper  construction  to  be  given  the 
provision  in  question,  and  that  its  exclusion  was  an  error 
for  which  a  reversal  must  be  had. 

Judgment  and  order  denying  new  trial  reversed  and 
cause  remanded. 

Harrison,  J.,  and  Garoutte^  J.,  concurred. 


[No.  18413.     Department  Two.-^eptember    27,  1895.} 

MINERVA  SMITH  ET  AL.,  Respondents,  v.  O.  V. 
GREEN,  Appkjant. 

Water  Rights— Parol  Grant  of  Easement— Executed  License, 
When  Irrevocable. — ^As  a  general  rule,  one  who  rests  his  claim  to 
an  easement  on  a  verbal  contract  alone,  unexecuted  and  anaooom- 
panied  by  any  other  facts,  has  no  rights  thereto  which  he  can 
enforce;  yet,  where  a  parol  license  to  take  half  the  waters  of  a 
stream  has  been  executed,  and  investments  have  been  made 
upon  the  faith  of  it,  the  license  is  irrevocable. 

Id.— Possessory  Right  to  Water— Abandonment  of  Part— New 
Appropriation. — Water  rights  acquired  by  possesion  depend  upon 
possession  and  continued  use,  and  upon  abandonment  of  the  use 
of  any  part  of  the  water,  that  part  becomes  subject  to  new  ap- 
propriation  and  continued  possession   by   another. 

Id.— Execution  Sale  of  Possessory  Right  to  Land— Water  Right 
AS  Aepurtenance. — ^An  execution  sale  of  the  possessory  right  to 
land  and  to  the  water  used  as  appurtenant  thereto  conveys  no 
title  to  any  part  of  the  water  flowing  thereon  which  had  been 
abandoned  and  appr(^riated  and  used  by  an  adjoining  owner  as 
an  appurtenance  to  his  land,  to  which  he  had  acquired  a  state 
certi^cate  of  purchase. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Siskiyou  County  and  from  an  order  denying  a  new  triaL 
J.  S.  Beard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 


Digitized  by  VjOOQ  IC 


Sept.  1896.]  Smith  v.  Green.  229 

MaxweU,Dorsey&Soto  and  L.F.  Cobum,  for  Appellant. 

The  complaint  is  insufficient  in  alleging  ownership  of 
one-half  of  all  the  waters  of  Crystal  creek,  without 
alleging  riparian  ownership  of  the  land,  or  stating  facta 
showing  a  right  to  the  use.  (Farmers'  High  Ldne  Canal 
etc.  Co.  V.  Southworth,  13  Col.  Ill ;  Joseph  V.  Holt,  87  Cal. 
255.)  The  parol  grant  made  by  David  Lowery  to  Flem- 
ing Lowery  was  of  an  easement,  and  was  void.  (Clantoii 
V.  Scruggs,  95  Ala.  279;  Gould  on  Waters,  sec.  300; 
Hayes  V.  Fine,  91  Cal.  391-98;  Code  Civ.  Proc,  sees.  1971, 
1973;  Smith  V.  O'Hara,  43  Cal.  S71;  Bradley  V.  Harkness, 
26  Cal.  77;  Lower  Kings  River  etc%  Co.  V.  Kings  River  etc. 
Canal  Co.,  60  Cal.  408;  Angell  on  Watercourses,  sees. 
168-71;  Washburn  on  Easements,  23,  24;  Gould  on 
Waters,  sees.  300,  321.)  No  prescriptive  right  was  ac- 
quired by  Fleming  Lowery,  because  his  use  was  permis- 
sive and  of  surplus  waters.  (Anaheim  Water  Co.  V.  Semi- 
Tropic  Water  Co.,  64  Cal.  185, 192;  Gould  on  Waters,  sec. 
334;  Alta  Land  etc.  Co.  v.  Hancock,  85  Cal.  226;  20  Am. 
St.  Rep.  207;  Davis  V.  Gale,  32  Cal.  SO;  91  Am.  Dec.  554; 
Ball  V.  Kehl,  95  Cal.  606;  Thomas  V.  England,  71  Cal. 
460;  Hayes  V.  Fine,  supra.)  There  must  be  notice  to 
the  legal  owner  of  adverse  claim  to  the  property  in 
order  to  make  possession  adverse.  (Rix  V.  Horstmann, 
93  Cal.  502.)  Adverse  user  must  be  uninterrupted. 
(Alta  Land  etc.  Co.  V.  Hancock,  supra;  Cox  Y.  Clough, 
70  Cal.  345;  American  Co.  V.  Bradford,  27  Cal.  361; 
Richard  V.  Hupp,  No.  18259,  filed  Sept.  29,  1894.) 

Jam^s  F.  Farraher,  and  Crillis  &  Tapscott,  for  Respond- 
ents. 

The  complaint  is  sufficient,  and  shows  a  right  to  a 
proportionate  amount  of  the  waters  of  the  stream. 
(Harris  V.  Harrison,  93  Cal.  680;  Farmers*  High  Line 
Canal  etc.  Co.  V.  Southworth,  13  Col.  111.)  The  ar- 
rangement carried  out  and  executed^  between  the  Lowery 
brothers  gave  possessory  title  to  one-half  of  the  stream 
to  each,  and  the  statute  of  frauds  does  not  apply. 
(Cavanaugh  V.  Jackson,  91  Cal.  583;  Hindman  V.  Rizor, 
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21  Or.  112;  Wynn  v.  Garland,  19  Ark.  28;  68  Am. 
Dec.  192.)  Prior  to  payment  in  full  to  the  state,  David 
Lowery  had  only  possessory  title  to  the  water,  which 
could  be  abandoned  by  him  and  appropriated  by  his 
brother.  (Hindman  V.  Rizor,  supra;  Farley  V.  Spring 
Valley  Min.  etc.  Co.,  58  Cal.  142;  Davis  V.  Gale,  32  Cal. 
26;  91  Am.  Dec.  554;  Black's  Pomeroy  on  Water 
Rights,  sec.  97.)  A  parol  license  to  use  the  waters 
of  a  stream  when  executed,  and  improvements  made 
upon  the  faith  of  it,  becomes  irrevocable.  (New- 
comb  V.  Royce,  42  Neb.  323;  McBroom  V.  Thompson,  25 
Or.  559;  42  Am.  St.  Rep.  806;  Steinke  V.  Bentley,  6  Ind. 
App.  663;  Hazelton  V.  Putnam,  3  Pinn.  107;  54  Am.  Dec. 
165;  Yocco  V.  Conroy,  104  Cal.  468;  Calanchini  V.  Bran- 
stetter,  84  Cal.  258;  Moulton  v.  Harris,  94  Cal.  421.) 

MgFarland,  J. — ^This  action  was  brought  to  restrain 
defendant  from  diverting  more  than  one-half  of  the 
waters  of  a  certain  watercourse  called  Crystal  creek. 
Judgment  went  for  plaintiffs ;  from  which  judgment  and 
from  an  order  denying  a  motion  for  a  new  trial  the 
defendant  appeals.  The  appellant  claims  under  one 
David  H.  Lowery,  and  the  respondents  under  one  Joseph 
F.  Lowery,  a  brother  of  said  David. 

The  facts  found  by  the  court  are  (briefly)  these:  In 
the  year  1852  said  David  Lowery  settled  upon  said 
Crystal  creek,  which  runs  from  the  west  down  toward 
the  east.  At  that  time  it  ran  through  unsurveyed 
United  States  public  lands,  and  there  was  no  way  of 
getting  paper  title  to  said  lands.  There  was  what  was 
called  the  "possessory  law"  of  California,  and  under 
this  David  marked  out  a  piece  of  land  or  "claim,'^  and 
had  it  regularly  recorded  with  the  county  recorder  of 
Siskiyou  county.  This  claim  embraced  one  hundred 
and  sixty  acres,  and  Crystal  creek  ran  from  west  to  east, 
nearly  through  the  center  of  the  claim.  He  built  a 
dwelling-house  on  the  north  side  of  and  near  the  bank 
of  the  creek,  and  in  1858  he  built  a  short  flume  and 
ditch  to  a  point  about  fifty  yards  above  his  upper  line, 
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and  therein  diverted  the  waters  of  the  said  creek  to  his 
house  for  domestic  use  and  stock,  and  for  irrigating  and 
dairy  purposes.  In  the  latter  part  of  1853  he  went 
back  to  his  former  home  in  Illinois,  and  induced  his 
brother  Joseph  to  come  with  his  family  to  California 
and  settle  beside  him  on  Crystal  creek,  and  Joseph 
arrived  there  in  February,  1854.  It  was  then  and  there 
agreed  between  David  and  Joseph  that  the  latter  should 
take  up  a  claim  immediately  east,  below  and  adjoining 
David's  claim,  embracing  one  hundred  and  sixty  acres 
lying  on  both  sides  of  the  creek;  that  they  should  divide 
the  two  claims  by  a  line  running  east  and  west  through 
the  centers  of  the  claims;  that  Joseph  should  build  his 
dwelling-house  on  the  said  original  claim  of  David,  on 
the  south  side  of  the  creek,  and  opposite  to  the  house  of 
David,  and  that  they  should  divide  the  waters  of  Crystal 
creek  equally  between  them.  The  brothers  immediately 
proceeded  to  carry  out  and  execute  said  agreement. 
Joseph  located  a  claim  of  one  hundred  and  sixty  acres 
immediately  below  the  original  claim  of  David,  and 
they  divided  the  two  claims  by  a  division  line  running 
east  and  west  through  the  middle  of  the  two  claims, 
upon  which  they  afterward  built  a  fence.  Joseph  built 
his  house  at  the  place  designated  on  the  upper,  or  orig- 
inal David  claim,  at  a  point  on  the  south  side  of  the  creek 
opposite  the  house  of  David.  They  divided  the  waters 
of  the  creek  equally  by  running  a  flume  from  the  flume 
of  David  to  the  house  of  Joseph,  and  later  on  by  divid- 
ing the  waters  equally  in  ditches  taken  out  lower  down 
on  the  stream  for  irrigating  purposes.  Joseph  occupied 
his  half  of  said  two  claims,  with  one-half  of  all  the  waters 
of  the  creek  from  February,  1854,  until  March,  1871. 
(Joseph's  half  conformed  very  closely  with  what  was 
afterward  designated  in  the  United  States  surveys  as  the 
north  half  of  the  southeast  quarter  of  section  17,  and  the 
north  half  of  the  southwest  quarter  of  section  16,  town- 
ship 42  north,  range  9  west.  Mount  Diablo  meridian^ 
which  Joseph  subsequently  purchased  from  the  state  as 
hereinafter  stated.)     During  that  time  he  used  half  of 
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the  said  waters  for  irrigati<m,  domestic  purposes^  for 
stock,  and  for  churning  and  dairy  purposes,  and  the 
court  finds:  'That  during  all  that  time  (from  1854  to 
1871)  he  used  the  one-half  of  the  waters  of  said  creek 
under  an  open  and  notorious  claim  of  right;  that  said 
use  was  hostile,  continuous,  uninterrupted,  and  exclusive, 
and  was  under  a  claim  of  right,  and  was  well  known  to 
and  acquiesced  in  by  the  parties  occupying  and  claim- 
ing the  premises  now  claimed  and  held  by  defendant,  to 
wit,  the  premises  of  said  David  H.  Lowery  as  herein- 
above described,  and  that  during  the  whole  of  said  time 
no  one  in  any  manner  interfered  with  the  said  claim  or 
with  the  use  as  aforesaid  of  said  waters/'  David  occu- 
pied his  half  of  the  land  until  1862,  using  and  claiming 
only  one-half  of  the  water,  while  Joseph  used  and 
claimed  the  other  half. 

About  January,  1859,  Joseph  located  his  half  of  said 
land  as  state  school  lands,  and  a  certificate  of  location 
was  issued  to  him  by  the  state  for  said  lands,  and  about 
the  same  time  David  located  a  part  of  his  half  as  school 
lands  and  received  a  certificate  of  location,  and  all  pay- 
ments required  by  law  were  made  on  all  of  said  locations 
on  or  prior  to  the  year  1865. 

In  November,  1859,  one  Cotton  obtained  a  money 
judgment  in  the  district  court  against  said  David  Low- 
ery, and  in  November,  1861,  by  virtue  of  an  execution 
issued  on  said  judgment,  the  sheriff  sold  a  tract  of  land, 
the  description  of  which  included  David's  half  of  the 
premises  as  above  described,  to  one  Churchill,  and  gave 
him  a  certificate  of  sale.  No  water  rights  were  men- 
tioned in  the  certificate,  and  the  premises  sold  "were 
bounded  on  the  south  by  the  premises  of  Joseph  F. 
Lowery,  and  for  a  considerable  portion  of  the  distance 
the  line  ran  along  the  center  of  said  Crystal  creek.*' 
There  is  no  evidence  that  any  deed,  or  evidence  of  title 
other  than  said  certificate,  was  ever  given  to  Churchill. 
In  the  spring  of  1865  Churchill  executed  a  quitclaim 
deed  of  said  premises  to  the  appellant  Green,  at  which 
time  appellant  went  into  possession,  and  has  since  re- 

Digitized  by  VjOOQ  IC 


Sept.  1895.]  SIf  iTH  V.  Green.  2S3 

mained  in  pos8e8sion.f  He  afterward  acquired  a  United 
States  patent  to  adjoining  land  not  being  part  of  said 
Joseph's  premises. 

In  Mareh,  1871,  said  Joseph  Lowery  conveyed  all  his 
said  land  and  water  rights  and  his  said  certificates  of 
location  to  John  Henry  Smith,  who  then  went  into  pos- 
session thereof,  and  remained  in  possession  until  his 
death,  which  occurred  September  2,  18d0. 

It  was  found  that  about  the  year  1866  or  1866  said 
Joseph  ''changed  the  upper  place  of  diversion  by  taking 
down  said  flume  and  running  a  flume  up  the  said  creek 
a  distance  of  about  three  hundred  and  fifty  yards  above^ 
into  which  he  diverted  said  water  by  means  of  a  dam 
and  ditch  and  flume,  and  while  he  remained  on  the 
said  place,  and  after  him  said  John  H.  Smith,  continued 
to  divert  said  waters  at  said  point  and  by  means  of  said 
dam,  ditch,  and  flume,  and  also  by  means  of  ditches 
further  down  said  stream  and  east  of  the  public  road, 
up  to  the  time  of  the  death  of  said  Smith,  viz.,  Septem- 
ber 2,  1890.  That  said  use  was  the  full  one-half  of  the 
waters  of  said  creek,  and  was  continuous,  open,  noto- 
rious, and  under  claim  of  right,  and  with  the  full 
knowledge  and  acquiescence  of  defendant  and  his  pre- 
decessors at  said  place.  That,  for  three  or  four  years 
before  the  death  of  John  H.  Smith,  defendant  needed 
some  more  water  than  he  had  prior  thereto,  by  reason 
of  having  sown  a  large  amount  of  alfalfa  grass,  and 
during  the  irrigating  seasons  of  said  years  defendant  at 
times  repaired  his  dam  and  turned  down  to  his  place 
more  than  one-half  of  said  waters;  but  he  never  claimed 
of  said  Smith  the  right  to  more  than  one-half  of  said 
waters,  and  Smith  would  turn  said  waters  back  and 
down  to  his  place,  and  asserted  his  right  to  one-half  of 
said  waters,  and  that  said  diversions  of  said  waters  were 
for  but  a  very  short  period,  and  were  never  of  all  of 
said  waters  of  said  creek  flowing  at  said  point.'* 

Up  to  a  short  time  before  the  commencement  of  this 
action  there  was  just  about  enough  of  water  in  said  creek 
to  supply  the  needs  of  the  two  farms.    They  are  similar 
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in  character  and  soil^  and  require  about  the  same  amount 
of  water  for  irrigation;  and  both  require  artificial  irri- 
gation for  successful  cultivation. 

The  court  finds:  "That  on  or  about  the  fourteenth 
day  of  June,  1891,  defendant  diverted  all  the  waters  of 
said  Crystal  creek  from  plaintiffs,  and  thereby  deprived 
them  of  all  the  waters  for  household  and  domestic  pur- 
poses, and  for  watering  stock  and  irrigating  purposes; 
and  that  he  continued  during  all  the  balance  of  the  irri- 
gating season  of  1891  to  divert  at  times  all,  and  the  rest 
of  the  time  the  larger  portion  of,  the  waters  of  said 
creek  claimed  by  plaintiffs";  and  that  said  diversion 
was  to  the  damage  of  respondents  in  the  sum  of  five  hun- 
dred dollars.  And  it  is  further  found  that  appellant 
threatens  to  continue  said  diversions,  and  that  the  con- 
tinuance of  such  diversions  would  cause  great  and  ir- 
reparable damage,  etc.,  to  respondents,  who  are  the 
successors  in  interest  of  said  John  H.  Smith,  deceased. 
The  court  found  that  respondents  are  entitled  to  one- 
half  of  the  waters  of  said  stream,  and  rendered  judg- 
ment for  an  injunction,  etc.,  as  prayed  for. 

The  foregoing  are  the  material  facts  of  the  case;  and 
it  is  apparent  that,  upon  these  facts,  the  judgment  is  a 
just  and  equitable  one.  It  is  exactly  in  accordance  with 
the  intent  and  executed  purpose  of  the  two  pioneer 
brothers  upon  whose  acts  the  rights  of  the  present  con- 
testing parties  are  based.  It  should  stand,  therefore, 
unless  there  be  some  inexorable  legal,  technical  obstacle 
in  the  way  of  its  affirmance. 

It  is  argued  that  Joseph  Lowery  acquired  no  right  to 
the  waters  of  Crystal  creek  because  there  was  no  written 
instrument  to  him  from  David,  and  a  parol  grant  of  an 
easement  is  void.  The  general  rule,  no  doubt,  is  that 
one  who  rests  his  daim  to  an  easement  on  a  verbal  con- 
tract alone,  unexecuted  and  unaccompanied  by  any  other 
facts,  has  no  rights  thereto  which  he  can  enforce.  But 
there  are  many  cases  wh»e  a  mere  parol  license  which 
has  been  executed,  and  where  investments  have  been 
m^de  upon  the  faith  of  it,  has  been  held  irrevocable 
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(Gould  on  Waters,  sees.  823,  324,  and  cases  there  cited)  ; 
and,  if  the  case  at  bar  is  to  be  determined  alone  upon 
the  law  governing  parol  grants,  the  rights  of  respond- 
ents, under  the  facts  found,  would  be  established  by 
that  law.  But,  really,  whatever  rights  David  Lowery 
had  to  the  land  or  the  water  in  1853-54,  like  all  rights 
on  the  public  domain  in  early  days,  depended  upon 
possession  and  ceased  with  the  relinquishment  of  pos- 
session without  intent  to  resume.  His  right  as  an 
appropriator  depended  upon  continued  use,  and  upon 
abandonment  of  the  use  of  any  part  of  the  water,  that 
part  was  subject  to  new  appropriation.  Therefore,  when 
David  relinquished  his  possession  of  one-half  the  land 
and  water,  and  possession  thereof  was  taken  by  Joseph, 
who  continuously  thereafter  kept  such  possession,  there 
was  no  interest  left  in  David  to  be  conveyed  seven  years 
afterward  by  execution  sale.  The  possessory  title  was 
then  in  Joseph,  to  which  had  been  added  his  state  cer- 
tificate for  the  land. 

Furthermore,  under  any  view  of  the  law,  respondents 
and  their  predecessors  have,  and  since  1859  had,  a  per- 
fect title  to  the  water  by  prescription. 

Appellant  argues  quite  strenuously  that  some  of  the 
material  findings  of  fact  are  not  supported  by  the  evi- 
dence. It  would  be  useless  to  give  here  the  evidence  in 
detail;  but,  in  our  opinion,  there  is  no  warrant  for  us 
to  hold  that  there  is  no  evidence  to  justify  the  findings 
which  are  attacked. 

Quite  a  number  of  questions  are  argued  by  appellant 
with  much  learning  and  ability,  which  we  do  not  deem 
it  necessary  to  discuss.  The  above  general  view  of  the 
case  is  all  that  we  deem  needful  for  its  determination. 
It  should  be  said,  perhaps,  that  while  appellant's  criti- 
cism of  the  complaint,  considering  the  latter  as  a  work 
of  arty  has  some  foundation,  still  we  think  that  for  the 
purposes  of  a  pleading  it  is  sufficient.  The  original 
complaint  would  look  more  like  the  handiwork  of  an 
accomplished  pleader  if  it  contained  the  averment  that 
respondents  were  entitled  ix}  the  use  ot  the  waters  in- 
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volved  instead  of  the  averment  that  they  are  the 
"owners  of  said  waters;  but  the  context  clearly  shows 
what  was  meant.  Moreover,  the  amendment  to  the  com- 
plaint seems  to  obviate  this  partially  defective  averment. 
The  judgment  and  order  appealed  from  are  affirmed. 

Henshaw,  J.,  and  Temple,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  18397.    Department  Two.— September  27,  1895.] 

VERMONT  MARBLE  COMPANY,  Respondent,  v.  E. 
BROW,  Appellant. 

Salb  upon  Condition — Consignment — Passage  of  Title— Execution 
Sale. — Where  goods  are  delivered  on  consignment  under  a  con- 
tract that  they  are  to  be  paid  for  by  the  consignee  at  a  listed 
price  when  sold,  and  to  remain  the  property  of  the  vendor  until 
paid  for,  with  the  right  in  the  consignee  to  sell  them  for  any 
price  he  may  fix  in  his  own  name,  the  transaction  is  a  sale  to 
the  consignee  upon  condition,  the  condition  being  that  the  con- 
signee shall  sell  to  some  third  person,  until  which  time  he  is 
under  no  obligation  to  pay  the  listed  price,  and  may  be.  com- 
pelled to  surrender  the  goods  to  the  consignor  upon  demand; 
and  prior  to  sale  by  him  the  consignee  has  no  title  which  can 
be  the  subject  of  levy  or  sale  upon  execution  for  his  debts. 

Id. — Retention  of  Title  in  Seller— Common-law  Right — Privilege 
OF  Resale. — ^The  seller  has  a  common-law  right  by  appropriate 
contract  to  retain  the  title  in  himself  until  the  performance  of 
some  valid  condition  on  the  part  of  the  buyer,  and  the  fact  that 
the  property  is  to  be  resold  by  the  first  purchaser  does  not  affect 
the  rule. 

Id.— Execution  Sale— Claim  of  Property  Levied  upon— Statement 
OF  Grounds  of  Title. — ^A  written  claim  of  property  levied  upon 
in  the  hands  of  one  who  has  possession  without  title  for  the 
purpose  of  sale,  notifying  the  sheriff  that  the  claimant  is  the 
owner  of  the  property,  and  chat  he  delivered  it  to  the  execution 
debtor  only  for  purposes  of  sale,  and  that  he  held  it  when  seized 
for  those  purposes,  and  not  otherwise,  sufficiently  states  the 
grounds  of  title  under  section  689  of  the  Code  of  Civil  Proced-  • 
ure. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Yuba  County  and  from  an  order  denying  a  new  trial. 
E.  A.  Davis,  Judge. 

The  facts  are  stated  in  the  opinion. 
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Forbes  A  Dinemore,  for  Appellant. 

The  transaction  was  a  sale  on  credit,  with  an  attempted 
secret  lien  to  the  Marble  company,  yet  with  control  of 
title  by  Plymire,  and  the  nature  of  the  contract  and  the 
purposes  to  be  attained  must  be  looked  to  rather  than 
the  name  given  it,  in  order  to  determine  its  real  char- 
acter. {Hervey  v;  Rhode  Island  Locornotive  Works,  98 
U.  S.  664;  Heryford  V.  Davis,  102  U.  S.  285;  Palmer  v. 
Howard,  72  Cal.  298 ;  1  Am.  St.  Rep.  60 ;  Bangs  v.  Friezen, 
86  Minn.  423;  Kabley  V.  Worcester  Gas  Co.,  102  Mass. 
894;  National  Car  etc.  BuUder  V.  Cyclone  etc.  Co.,  49 
Minn.  126;  21  Am.  &  Eng.  Ency.  of  Law,  520,  521,  and 
notes;  Granite  Roofing  Co.  v.  Casler,  82  Mich.  466; 
Braunn  v.  KeaUy,  146  Pa.  St.  619;  28  Am.  St.  Rep.  811.) 

W.  H.  Carlin,  tot  Respondent 

By  the  terms  of  the  contract  the  plaintiff  was  the 
owner  of  the  property  in  dispute  at  the  time  of  the  levy 
and  sale,  and  the  vendor  had  the  right  to  retain  the 
title.  (M'CuUough  y.  Porter,  4  Watts.  &  S.  177 ;  89  Am. 
Dec.  68;  Blood  v.  Palmer,  11  Me.  414;  26  Am.  Dec.  547; 
Civ.  Code,  sees.  1727-81;  Wright  v.  Solomon,  19  Cal. 
64;  79  Am.  Dec.  196;  HegUr  v.  Eddy,  58  Cal.  597; 
KoMer  v.  Hayes,  41  Cal.  465;  Stokes  v.  Balaam,  78  Cal. 
165;  Lowe  V.  Woods,  100  Cal.  409;  88  Am.  St  Rep.  801; 
March  V.  McKoy,  56  Cal.  85;  Putnam  v.  Lamphier,  36 
Cal.  161;  P%rke  etc.  Co.  v.  White  River  etc.  Co.,  101 
Cal.  87;  Commercial  Nat.  Bank  V.  HeUhronnsr,  108 
N.  Y.  439;  Heryford  v.  Davis,  102  U.  S.  285;  Palmer  V. 
Howard,  72  Cal.  293;  1  Am.  St  Rep.  60.) 

BRrrr,  C. — Defendant  was  constable  of  Manrsville 
township  in  Yuba  county,  and  was  sued  in  this  action 
by  plaintiff,  a  corporation,  for  the  value  of  certain  mar- 
ble monuments  sold  by  him  July  10,  1898,  under  writs 
of  execution  issued  from  the  justice's  court  of  said  town- 
ship against  the  property  of  one  Plymire  upon  judg- 
ments obtained  there  by  creditors  of  Plymire.  The 
chief  question  involved  is   whether   the  marble   when 
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levied  upon  and  sold  was  the  property  of  plaintiff  or  of 
said  Plymire.  The  latter  had  a  marble-shop  at  Marys- 
ville  and  was  a  dealer  in  funerary  stones  and  monu- 
ments; he  had  been  accustomed  for  several  years  to 
purchase  from  plaintiff  unfinished  monuments  and 
other  marble  needed  in  his  business,  and  on  July  19, 
1892,  he  was  in  plaintiff's  debt  some  two  thousand  five 
hundred  dollars  for  such  materials  purchased  previously 
to  that  time,  and  plaintiff  was  apprehensive  that  further 
sales  to  him  outright  would  involve  loss;  to  prevent 
this  Plymire  agreed  in  writing  with  the  marble  com- 
pany, on  the  date  last  mentioned,  that  in  consideration 
of  its  sending  to  him  certain  specified  monuments  "on 
consignment''  he  would  hold  the  same  as  the  property 
of  the  company  until  sold,  and  subject  to  its  order;  that 
as  fast  as  he  sold  the  monuments  he  would  remit  the 
money — ^the  cost  price  at  which  each  was  listed  to  him 
— and  when  he  took  notes  in  lieu  of  cash  he  would  remit 
the  notes  as  collateral  for  his  account.  Subsequently, 
in  May,  1893,  Plymire  agreed  with  plaintiff  for  a  further 
consignment  of  goods,  specifically  described,  written 
memoranda  of  which  agreement  provided  in  substance 
that  he  should  keep  an  account  of  the  sale  of  the  monu- 
ments described  in  a  book,  and  send  such  book  to  the 
marble  company  on  the  first  of  each  month,  and,  "as 
fast  as  said  work  is  sold  and  erected"  pay  to  the  com- 
pany the  list  or  cost  price  to  him  of  each  piece  of  mar- 
ble sold  by  him,  "either  by  cash  or  customer's  note," 
the  same  to  be  placed  to  his  credit  as  fast  as  cash  should 
be  received;  that  he  held  the  marble  merely  on  con- 
signment to  be  paid  for  when  sold,  and  that  it  remained 
the  property  of  the  marble  company  "until  paid  for,  as 
above,"  and  at  all  times  subject  to  its  order.  Ten 
monuments,  of  the  value  of  six  hundred  and  eighty- 
three  dollars,  were  converted  by  defendant,  as  the  court 
found,  and  of  these  three  had  been  delivered  to  Plymire 
under  his  arrangement  with  plaintiff  of  July,  1892,  and 
seven  under  that  of  May,  1893.  By  the  terms  of  an 
oral  agreement  not  embodied  in  said  written  memoranda 
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Plymire  promised  that  whenever  he  received  payment 
from  a  customer  for  a  monument  he  would  pay  plaintiff 
an  additional  sum  of  twenty-five  per  cent  on  the  cost 
price  charged  him  for  the  same  by  plaintiff;  which  fur- 
ther percentage  was  to  be  applied  on  his  indebtedness 
of  two  thousand  five  hundred  dollars  existing  before 
July,  1892.  The  debts  on  which  the  judgments  men- 
tioned were  recovered  against  Plymire  accrued  prior  to 
the  receipt  by  him  of  any  part  of  the  goods  in  contro- 
versy. 

Plymire,  it  was  further  understood,  would  take  orders 
for  and  sell  the  marble  in  his  own  name;  he  had  the 
right  to  fix  the  selling  price  and  the  terms  of  sale;  he 
was  to  bear  the  cost  of  transporting  the  marble  from 
San  Francisco  to  Marysville;  apparently  the  marble 
company  exercised  no  control  over  his  business.  The 
monuments,  when  seized  by  defendant,  were  in  the  same 
condition  as  when  received  by  Plymire  from  plaintiff, 
he  having  done  no  lettering  or  other  work  on  them. 
He  testified  at  the  trial :  ''I  was  not  to  sell  these  mon- 
uments in  the  same  condition  that  I  received  them. 
....  I  have  to  sell  them   first  and  then  put  on  the 

inscription If  a  man  wanted  a  design  I  showed 

him  a  style  of  monument  and  told  him  what  it  would 
come  to  when  finished  and  set  up;  found  out  how  he 
wanted  it  lettered,  whether  he  wished  any  further  de- 
sign carved  on  it,  and  then  fixed  it  up,  put  a  bottom 
base  on  it,  set  it  up,  and  then  took  the  money  for  iV* 
Before  the  execution  sale  plaintiff  demanded  the  prop- 
erty of  defendant,  the  particulars  of  which  demand  ap- 
pear in  another  connection. 

Appellant  contends  that  the  facts  stated  evidence  a 
sale  on  credit  in  which  the  title  to  the  goods  passed  at 
once  to  Plymire,  and  they  thus  became  liable  to  execu- 
tion for  his  debts,  and  it  is  said  that  it  is  "unmeaning 
for  parties  to  a  contract  to  say  it  shall  not  amount  to  a 
sale  when  it  contains  every  element  of  a  sale."  This 
latter  proposition  is  doubtless  correct;  the  transaction 
must  be  judged  by  the  intent  of  the  parties  to  it,  gathered 
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from  the  whole  scope  and  effect  of  their  language  and 
their  explanatory  conduct;  mere  verbal  formulas  are  to 
be  disregarded  if  inconsistent  with  a  specific  intent  thus 
manifested.  But  looking  at  the  facts  in  the  light  of 
this  principle  we  find  no  transmission  of  title  to  Plymire. 
^'Mere  transfer  of  possession  without  the  agreement, 
express  or  implied,  that  such  transfer  is  a  sale  on  the 
one  hand  and  a  purchase  on  the  other,  will  not  be  a  sale 
or  have  the  effect  to  transfer  the  title."  (Borland  v. 
Nevada  Bank,  99  Cal.  94;  37  Am.  St.  Rep.  32.)  We  con- 
sider that  the  true  nature  of  the  transaction  was  that 
of  a  sale  upon  condition — ^the  condition  being,  as  to 
each  monument,  that  Plymire  should  sell  the  same  to 
some  third  person;  until  then  he  was  under  no  obliga- 
tion to  pay  plaintiff  the  cost  price,  and  until  then  he 
was  compellable  to  surrender  the  goods  to  plaintiff  upon 
demand.  When  he  sold  a  monument  he  was  precisely 
within  the  case  put,  by  Mellish,  L.  J.,  in  Ex  parte  White, 
6  L.  R.  Ch.  App.  397,  405:  ''If  A  hands  over  his  goods 
to  B,  and  B  is  to  pay  him  a  certain  price  if  he  sells,  but 
is  at  liberty  to  sell  on  what  terms  he  pleases,  and  B  then 
sells  to  C,  the  natural  inference  from  these  facts  is,  be- 
yond all  doubt,  that  there  is  a  sale  made  to  B,  and  another 
sale  from  B  to  C*  But  obviously  there  is  no  completed 
sale  to  B  until  he  sells  to  C ;  this  is  illustrated  in  Nutter 
V.  Wheeler,  2  Low.  Dec.  (U.  S.  Dist.  Ct)  846;  there  W. 
&  Co.  were  in  the  habit  of  sending  their  manufactured 
goods  to  one  Gear  in  Boston,  and  Gear  sold  them  at 
such  prices  and  on  i^uoh  terms  as  he  pleased,  not  less 
than  the  trade  prices  fixed  by  W.  &  Co.;  whenever  he 
made  a  sale  he  was  to  pay  W.  &  Co.  in  thirty  days  the 
prices  shown  in  their  list  to  him,  less  an  agreed  dis- 
count; after  a  sale  was  made  by  him  his  credit  only  was 
looked  to  by  W.  &  Co. ;  Gear  became  bankrupt,  and  W.  & 
Co.  took  back  the  goods  of  their  manufacture  in  his 
shop  unsold.  The  court  said:  ''Until  a  sale  was  made 
the  property  in  the  goods  remained  in  the  defendants 
[W.  &  Co.],  and  they  were  well  justified  in  reclaiming 
those  which  remained  on  hand  at  the  time  of  the  failure 
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of  Gear.'*  So,  in  our  opinion,  at  the  time  of  the  levy 
and  sale  by  defendant  here  the  monuments  were  the 
property  of  plaintiff  and  not  liable  to  execution  for 
Plymire's  debts. 

As  suggested  by  appellant  there  may  be  impolicy  in 
allowing  a  severance  of  title  and  possession  where  an 
ultimate  sale  is  designed  by  the  parties,  but  this  con- 
sideration is  for  the  legislature  and  not  the  courts ;  the 
common-law  right  of  the  seller  by  appropriate  contract 
to  retain  the  title  until  performance  of  some  valid  con- 
dition on  the  part  of  the  buyer  has  been  long  recognized 
in  this  state,  as  almost  universally  elsewhere.  (Putnam 
V.  Lamphier,  36  Cal.  151;  Kohler  V.  Hayes,  41  Cal.  455; 
Hegler  v.  Eddy,  53  Cal.  597;  Sere  v.  McGovem,  65  Cal. 
244;  Benjamin  on  Sales,  Bennetts'  (6th  ed.)  255,  282,  et 
-seq.)  That  the  property  is  to  be  resold  by  the  first  (con- 
ditional) purchaser  does  not  affect  the  rule.  (Hirsch  v. 
Steele,  10  Utah,  18,  and  cases  cited.) 

Appellant  further  argues  that  the  written  claim  to  the 
marble  in  question  served  on  him  by  plaintiff  prior  to 
the  execution  sale,  under  section  689  of  the  Code  of  Civil 
Procedure,  is  defective  in  the  manner  of  "setting  out 
the  title"  and  in  "stating  the  grounds  of  such  title,"  as 
provided  in  that  section.  Waiving  the  question  whether 
the  statute  referred  to  imposes  a  condition  precedent  to 
the  right  to  maintain  the  action,  we  think  the  objection 
is  not  tenable;  the  writing  stated,  among  other  things, 
that  plaintiff  is  the  owner  of  the  property,  and  had  de- 
livered it  to  Plymire  for  purposes  of  sale,  and  that  he 
held  it  when  seized  by  defendant  for  those  purposes, 
and  not  otherwise.  The  phrase  "grounds  of  such  title" 
in  the  code  section  is  not  very  definite,  but  we  suppose 
it  has  reference  to  the  reasons  why  the  claimant  avers 
himself  to  have  a  title  superior  to  that  of  the  execution 
debtor;  and  the  explanation  in  this  instance  of  the 
manner  in  which  such  debtor  acquired  possession  of 
the  property  from  the  claimant,  coupled  with  a  state- 
ment of  the  claimant's  ownership,  seems  to  be  all  that 
should  be  required  in  such  a  case.    Some  other  points 
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are  made  concerning  rulings  on  matters  of  evidence  at 
the  trial,  but  they  are  unimportant;  if  all  were  deter- 
mined in  appellant's  favor,  we  cannot  see  that  the  result 
could  be  affected.  The  judgment  and  order  appealed 
from  should  be  affirmed. 

Searls,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[No.  18381.    Department  Two.— September  27,  1895] 

TAHOE  ICE  COMPANY,  Respondent,  v.  UNION  ICE 
COMPANY,  Appellant. 

Contract  —  Sale  of  Merchantable  Ice  —  Rescission  —  Question  of 
Fact — Conflict  of  Evidence. — ^Where  a  contract  for  the  sale  of 
merchantable  ice  by  one  ice  company  to  another,  for  a  period  of 
years,  authorized  either  party  to  rescind  the  contract  for  a  breach 
by  the  other,  and  the  purchaser  of  the  ice  gave  notice  of  rescis- 
sion for  failure  to  deliver  good  merchantable  ice,  in  accordance 
with  the  terms  of  the  contract,  the  question  whether  the  ice 
was  of  the  character  required  by  the  contract  is  a  pure  question 
of  fact,  and  where  the  evidence  is  conflicting;  the  verdict  upon 
that  question  will    not    be  disturbed  upon  appeal. 

Id. — Breach  of  Contract — Damages — ^Loss  of  Profits. — ^Under  a  con- 
tract providing  that  one  ice  company  shall  take  all  of  the  ice  housed 
and  stored  by  the  other  company  for  a  period  of  five  years,  upon 
breach  of  the  contract  to  receive  the  ice  the  plaintiff  is  entitled 
to  recover  the  profits  which  would  have  accrued  to  it  on  the  ice 
crop  to  the  end  of  the  period  covered  by  the  contract,  as  the 
direct  and  natural  result  which  the  law  presumes  followed  the 
breach  of  the  contract,  and  such  profits  are  not  too  remote,  con- 
tingent, or  speculative  to  be  brought  within  a  reasonable  esti- 
mate of  damages. 

la — Measure  of  Damages. — ^The  measure  of  damages  for  a  crop  of 
ice  harvested  which  the  purchaser  refused  to  receive,  and  a  part 
of  which  had  been  sold  and  the  remainder  left  on  hand,  is  the 
difference  between  the  contract  price  and  the  value  of  the  ice  sold 
and  left  unsold. 

Id.^Pleading— Loss  of  Profits — Special  Damages.— Loss  of  profits 
which  are  the  direct  and  natural  result  of  the  breach  of  the  con- 
tract are  recoverable  under  the  general  allegation  of  damages^ 
aiid  are  not  in  the  nature  of  special  damages,  which  must  be 
specially  pleaded. 

In.— Evidence— Ice  Crop  Harvested  after  Commencement  or  Action. 
The  defendant  is  not  injured  by  the  introduction  of  evidence  show- 
ing the  harvesting  and  quality  of  an  ice  crop,  a  part  of  which  had 
been  harvested  when  the  action  was  commenced,  and  the  re- 
mainder of  which  had  all  been  harvested  prior  to  the  trial 
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Appeal  from  a  judgment  of  the  Superior  Court  of 
Nevada  County  and  from  an  order  denying  a  new  trial 
John  Caldwell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wilson  &  Wilson,  T.  C.  Coogan,  and  P.  F.  Simonds,  for 
Appellant. 

The  evidence  is  insufficient  to  sustain  the  verdict. 
The  contract  must  be  construed  so  as  to  give  effect  to 
every  part;  and  so  construed  required  the  ice  called  for 
by  the  contract  to  be  weighed  at  the  nearest  point  of 
delivery  from  the  cars,  and  to  be  separated  from  the 
poorer  quality  contained  in  the  ice-houses.  (Civ.  Code, 
sees.  1638,  1641;  Riendeau  v.  BvUock,  20  N.  Y.  Supp. 
976;  66  Hun,  628;  Anderson  v.  Read,  106  N.  Y.  333.) 
The  breach  of  the  warranties  provided  for  in  the  Civil 
Code  entitled  the  appellant  to  rescind  the  contract. 
(Civ.  Code,  sees.  1768-71;  Polhemus  v.  Heiman,  45  Cal. 
673;  Jffowtt  V.  Baldwin,  67  Cal.  610;  Blackwood  v.  Cutting 
Packing  Co.,  76  Cal.  212;  9  Am.  St  Rep.  199;  Murchie 
v.  Cornell,  155  Mass.  60;  31  Am.  St.  Rep.  526.)  It  was 
error  to  allow  the  plaintiff  to  recover  for  profits  upon  a 
crop  of  ice  harvested  after  rescission  of  the  contract. 
Mere  speculative  profits  are  not  allowed.  (1  Sutherland 
on  Damages,  sec.  141 ;  3  Parsons  on  Contracts,  194 ; 
Wright  v.  Mvlvaney,  78  Wis.  89;  23  Am.  St.  Rep.  393; 
Civ.  Code,  sec.  3300;  Friend  etc.  Co.  v.  Miller,  67  Cal. 
464.)  It  is  the  duty  of  a  person  who  claims  damages 
to  keep  down  damages.  (Wright  v.  Bank,  110  N.  Y.  237; 
6  Am.  St.  Rep.  Zh%\  Hamilton  v.  McPherson,  28  N.  Y.  72; 
84  Am.  Dec.  330;  Dillon  v.  Anderson,  48  N.  Y.  231.) 

Knight  &  Heggerty,  and  Thomas  S.  Ford,  for  Respond- 
ent 

The  evidence  was  sufficient  to  justify  the  verdict.  It 
was  a  question  for  the  jury,  and  they  found  that  the  ice 
was  good.  (Marshall  v.  Keefe,  84  Pac.  Rep.  89  (Cal., 
Aug.  31,  1893) ;  Fountain  v.  SemirTropic  Land  etc.  Co., 
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99  Cal.  683.)  If  some  of  the  ice  was  bad,  -that  was  no 
ground  for  rescission.  (VaUena  v.  Tillmann,  103  Cal. 
187;  MerriU  v.  Merrill,  103  Cal.  291.)  The  ice  brought 
full  market  rates,  and  was  merchantable.  (15  Am.  & 
Eng.  Ency.  of  Law,  306;  Guernsey  v.  West  Coast  Lumber 
Co.,  87  Cal.  249.)  The  profits  to  have  been  made  by 
performance  are  included  in  general  damages  for  a 
breach  of  the  contract.  (O'Connell  v.  Main  etc.  Hotel 
Co.,  90  Cal.  615,  519;  Masterton  v.  Mayor  of  Brooklyn, 
7  Hill,  61;  42  Am.  Dec.  38;  Cederberg  v.  Robison  100 
Cal.  98,  99;  Fountain  v.  Semi-Tropic  etc.  Co.,  supra; 
Goodrich  v.  Hubbard,  51  Mich.  62 ;  Laraway  v.  Perkins,  . 
10  N.  Y.  371.)  Loss  of  profits  caused  by  the  defend- 
ant's wrongful  act  need  not  be  specially  pleaded. 
(Maxwell  on  Code  Pleading,  114;  Ennis  v.  Buckeye  etc. 
Co.,  44  Minn.  105;  Burrell  v.  New  York  etc.  Co.,  14 
Mich.  34;  Shaw  v.  Hoffman,  21  Mich.  157.) 

McFarland,  J. — ^This  action  was  brought  to  recover 
forty-five  thousand  nine  hundred  and  eighty-two  dollars 
and  ninety-nine  cents  damages  for  alleged  breaches  of 
a  certain  written  contract  between  the  parties.  The 
jury  returned  a  verdict  in  favor  of  plaintiff,  and  as- 
sessed the  damage  at  twenty-three  thousand  one  hun- 
dered  and  twenty-three  dollars  and  seventy-two  cents, 
for  which  amount  judgment  was  rendered.  Defendant 
appeals  from  the  judgment  and  from  an  order  denying 
a  motion  for  a  new  trial. 

The  respondent  and  appellant  are  both  corporations, 
and  for  several  years  prior  to  the  conunencement  of 
this  action  they  had  both  been  engaged  in  the  ice  busi- 
ness. The  respondent  harvested  and  stored  ice  near 
Truckee,  in  Nevada  county,  where  it  had  its  ponds,  ice- 
houses, etc.  The  appellant  was  engaged  in  selling  ice 
at  wholesale  and  retail  at  numerous  places  throughout 
California,  Arizona,  and  New  Mexico,  and  had  its  prin- 
cipal place  of  business  at  San  Francisco. 

On  the  second  day  of  January,  1889,  the  respondent 
and  appellant  entered  into  a  written  contract,  by  which 
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respondent  sold  to  appellant  all  of  respondent's  crops 
of  ice,  to  the  extent  of  fourteen  thousand  tons  per 
annum  for  five  years — commencing  on  January  1, 
1889,  and  ending  on  January  1,  1894;  and  appel- 
lant contracted  to  pay  for  said  ice  for  said  five  years 
two  dollars  and  twenty-five  cents  per  ton.  It  was  pro- 
vided therein  "that  in  the  event  of  any  breach  of  con- 
tract by  either  party  or  neglect  to  comply  with  terms 
of  this  agreement,  then  the  same  may  be  termin- 
ated by  either  party  upon  its  giving  reasonable  no- 
tice in  writing  to  the  other  party";  and  the  clause  of 
the  contract  which  is  chiefly  important  in  this  litiga- 
tion is  the  following:  "It  is  further  agreed  by  said 
Tahoe  Ice  Company  that  all  ice  sold  and  to  be  deliv- 
ered to  said  Union  Ice  Company,  under  this  agree- 
ment, shall  be  good,  merchantable  ice,  and  suitable  for 
the  general  trade  at  the  points  of  delivery  from  the 
cars." 

The  parties  seem  to  have  carried  out  the  contract  in 
a  manner  satisfactory  to  both  for  the  first  three  years; 
but  in  the  third  year — 1892 — ^the  appellant,  about  April 
of  that  year,  commenced  complaining  to  respondent 
that  the  ice  was  not  of  as  good  quality  as  that. provided 
for  in  the  contract.  However,  appellant  continued  to 
receive  the  ice  until  the  fourteenth  day  of  June,  1892; 
but  on  that  day  it  served  a  written  notice  upon  re- 
spondent that,  on  account  of  the  latter's  alleged  breach 
of  the  said  contract,  the  appellant  had  elected  to,  and 
thereby  did,  terminate  the  contract;  and  afterward  ap- 
pellant refused  to  receive  any  more  ice. 

This  action  was  commenced  on  December  17,  1892. 
The  damages  claimed  were:  1.  A  certain  amount  of 
money  due  for  ice  delivered  and  received  before  said 
notice;  ^.  Ice  wasted  by  the  refusal  of  appellant  to 
take  or  pay  for  any  more  ice  after  said  notice;  3.  The 
difference  between  the  price  which  appellant  was  to 
have  paid  for  the  ice  of  the  crop  of  1892  left  in  the 
ice-houses,  and  the  amount  which  it  brought  at  public 
auction  after  notice  of  the  sale  to  appellant ;  and  4.    The 

Digitized  by  VjOOQ  IC 


246  Tahoe  Ice  Co.  v.  Union  Ice  Co.     [109  Cal. 

difference  between  what  respondent  should  have  re- 
ceived from  appellant  for  the  ice  crop  of  1893  and  its 
actual  value  during  that  year.  There  was  scarcely  any 
conflict  of  evidence  as  to  the  amounts  of  the  several 
items  of  damages  above  stated;  and  the  verdict  of  the 
jury,  so  far  as  the  sum  of  money  assessed  as  damages 
is  concerned,  was  clearly  justified  by  the  evidence,  pro- 
vided respondent  was  entitled  to  recover  at  all. 

But  appellant  contends  that  respondent  was  not 
entitled  to  recover  at  all,  because  the  ice  furnished  by 
respondent  in  1893  was  not  ''good,  merchantable  ice 
and  suitable  for  the  general  trade  at  the  points  of  de- 
livery from  the  cars'';  and  nearly  all  of  its  testimony 
was  directed  to  that  point.  There  is  some  discussion  by 
appellant  as  to  the  proper  construction  of  this  clause  of 
the  contract — ^that  is,  as  to  the  places  at  which  the  ice 
was  to  be  "good,  merchantable,"  etc.;  but  we  do  not 
understand  respondent  to  differ  with  appellant  on  that 
point  The  ice  was  loaded  on  the  cars  at  Truckee 
as  required  and  requested  by  appellant;  but  it  was  to 
be  good,  merchantable,  and  suitable  for  the  trade  "at 
the  points  of  delivery  from  the  cars."  In  the  rul- 
ings of  the  court  upon  the  admissibility  of  evidence 
as  to  the  character  of  the  ice,  we  see  no  error;  there- 
fore, the  question  whether  the  ice  was  of  the  character 
required  by  the  contract  was  a  pure  question  of  fact 
for  the  jury.  Upon  that  question  a  great  many  wit* 
nesses  testified.  Their  testimony  was,  in  a  great  meas- 
ure, conflicting;  but  without  stating  the  evidence  here, 
which  would  be  a  useless  task,  it  is  sufficient  to  say 
that  there  was  a  mass  of  testimony  to  the  point  that 
the  ice  was  good,  merchantable,  and  suitable  for  the 
trade  at  the  points  of  delivery  from  the  cars.  It  ap- 
peared, incidentally,  that  at  the  time  when  appellant 
commenced  to  complain  a  new  competing  ice  company, 
called  the  National,  had  come  into  existence,  and  had 
reduced  the  price  of  ice;  and  it  is  suggested  by  counsel 
for  respondent  that  this  reduction  in  the  price  of  ice 
was  the  main  reason  why  appellant  desired  to  terminate 
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the  contract;  but,  apart  from  that  suggestion,  the  evi- 
dence upon  the  direct  subject  of  the  character  of  the 
ice  was  amply  sufficient  to  justify  the  verdict,  and 
brings  the  case  fully  within  the  rule  which  governs  in 
cases  where  there  is  a  substantial  conflict  of  evidence. 
It  is  contended  by  appellant  that  respondent  was  not 
entitled  to  recover  anything  for  profits  which  would 
have  accrued  to  it  on  the  ice  crop  of  the  last  year  cov- 
ered  by  the  contract — 1893 — ^because  such  profits  are 
merely  speculative,  conjectural,  etc.  The  rule,  no  doubt, 
is  that  profits  too  remote,  contingent,  and  speculative 
to  be  brought  within  any  safe  or  reasonable  estimate  of 
damages  cannot  be  allowed — as,  for  instance,  profits  too 
much  depending  upon  fluctuations  of  markets  and  busi- 
ness, supposed  successful  speculations  by  the  vendor 
with  moneys  that  would  have  been  realized  out  of  the 
contract  had  it  been  performed,  a  good  bargain  of  re^ 
sale  by  the  vendee  of  the  thing  bought  if  it  had  been 
delivered,  etc.  But  such  was  not  the  kind  of  profit 
sought  by  and  awarded  to  respondent;  it  was  ''a  direct 
and  natural  result  which  the  law  will  presume  to  follow 
the  breach  of  the  contract"  (Burrell  v.  New  York  etc. 
Salt  Co.,  14  Mich.  34,  and  cases  there  cited.)  The  case 
at  bar  is  identical  in  principle,  upon  this  point,  with 
Hale  V.  TroiU,  35  Cal.  229,  where  Sawyer,  C.  J.,  reviews 
the  subject  very  elaborately.  In  that  case  there  was  a 
contract  by  which  plaintiff  agreed  to  manufacture  upon 
defendants'  premises^  and  deliver  to  defendants,  two 
million  feet  of  ''merchantable  and  clean  sawed  lumber,'' 
a  certain  amount  of  the  lumber  to  be  delivered  each 
month,  so  that  the  contract  would  run  through  two  or 
three  years;  and  defendants  agreed  to  pay  therefor  ten 
dollars  per  thousand.  The  plaintiff  had  delivered  to 
defendants  according  to  the  contract  about  three  hun* 
dred  and  twenty  thousand  feet,  a  part  of  which  had  not 
been  paid  for,  when  defendants  notified  plaintiff  that 
they  would  not  receive  or  pay  for  any  more  lumber, 
because,  as  they  claimed,  the  lumber  delivered  was  not 
merchantable,  etc.    The  action  was  brought  ''to  recover 
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the  price  of  the  lumber  delivered  but  not  paid  for,  and 
damages  for  breach  of  the  contract  by  the  defendants  in 
declaring  the  contract  at  an  end,  and  refusing  to  receive 
any  more  lumber  under  it.'*  The  court  below  refused 
to  allow  any  prospective  damages,  and  the  judgment  was 
reversed.  The  court  held  that  the  plaintiff  was  entitled 
**to  recover,  1.  The  contract  price  for  the  lumber  actually 
delivered  and  received  under  the  contract;  and  2.  Upon 
the  breach,  to  recover  the  entire  damages  resulting  from 
the  breach  on  the  part  of  defendants  in  putting  an  end 
to  and  refusing  to  receive  any  more  lumber  under  the 
contract."  The  opinion  of  the  court  in  that  case  and 
the  many  authorities  therein  cited  furnish  answers  to 
the  arguments  of  appellant  in  the  case  at  bar;  and  the 
court  say :  "The  foregoing  cases  show  that  he  [plaintiff] 
may  so  sue  and  recover  the  whole  damage  sustained  in 
consequence  of  the  breach  without  waiting  for  the  time 
of  performance  to  elapse,  or  repeating  an  offer  to  per- 
form from  month  to  month  as  the  time  of  delivery  ar- 
rives,  and  that  the  rule  of  damages  upon  the  breach  is 
the  clear  profit  which  the  plaintiff  would  have  made, 
that  is  to  say,  the  difference  between  the  contract  price 
and  what  it  would  have  cost  the  plaintiff  to  manufacture 
and  deliver  the  lumber  according  to  the  terms  of  the 
contract."  The  rule  of  damages  thus  stated  was  correct 
in  that  case,  because  there  the  plaintiff  never  owned  the 
lumber,  but  merely  manufactured  it  out  of  the  timber 
of  the  defendants.  In  the  case  at  bar  the  respondent 
harvested  the  crop  of  1893,  and  at  the  time  of  the  trial 
had  sold  some  of  it  at  the  highest  market  price  to  other 
persons,  and  had  the  residue  of  the  crop  on  hand;  and 
the  court  instructed  the  jury  as  to  the  crop  of  1893,  that 
if  the  ice  was  merchantable,  etc.,  "then  the  measure  of 
damages  for  said  year  is  the  difference  between  the  con- 
tract price  and  the  value  of  the  ice  sold  and  left  unsold." 
This  instruction  was  correct,  and  as  favorable  to  appel- 
lant as  it  could  have  hoped  for.  (Civ.  Code,  sec.  3311.) 
Appellant  was  not  injured  by  the  introduction  of  evi- 
dence showing  the  harvesting,  quality,  etc.,  of  the  ice 
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crop  of  1893.  A  large  part  of  it  had  been  harvested 
when  the  action  was  commenced;  and  it  had  all  been 
harvested,  and  all  the  facts  had  occurred  long  before 
the  trial,  which  took  place  in  the  latter  part  of  May  in 
that  year.  If  respondent  had  not  harvested  any  crop 
for  1893,  its  damages  would  have  been  the  same,  al- 
though proof  of  them  might  not  have  been  made  with 
quite  as  much  certainty.  Respondent  did  nothing  to 
increase  the  damages,  or  make  them  more  onerous  to 
appellant. 

Appellant  contends  that  as  to  the  profit  for  1893  the 
complaint  is  insufficient,  and  that  evidence  was  errone- 
ously admitted  on  that  subject,  because  such  profit  was 
in  the  nature  of  special  damages  which  were  not  specially 
pleaded.  This  contention  cannot  be  maintained.  Loss 
of  profits  which,  like  those  claimed  in  the  case  at  bar, 
are  the  direct  and  natural  results  of  a  contract,  and 
which  the  law  implies  from  such  breach  are  recover- 
able without  special  allegations.  {Burrell  v.  New  York 
etc.  Salt  Co.,  supra;  O'Connell  v.  Main  etc.  Hotel  Co.,  90 
Cal.  515;  Ennis  v.  Buckeye  Pub.  Co.,  44  Minn.  105; 
Shaw  V.  Hoffman,  21  Mich.  157 ;  Masterton  v.  Mayor  of 
Brooklyn,  7  Hill,  61;  42  Am.  Dec.  38;  Laraway  v.  Per- 
kins,  10  N.  Y.  371.) 

We  see  no  material  errors  in  the  instructions  to  the 
jury  or  in  rulings  upon  admissibility  of  evidence.  The 
exceptions  to  these  rulings  are  covered  by  the  general 
views  above  expressed.  The  court  told  the  jury  that 
certain  things  were  "admitted."  This  expression 
should  be  avoided  in  charges  to  juries  when  there  is 
any  doubt  on  the  subject;  but  in  the  case  at  bar  we  can 
see  no  injury  to  appellant  from  the  use  of  the  expres- 
sion, for  there  was  no  doubt  as  to  the  matters  to  which 
it  referred. 

The  judgment  and  order  appealed  from  are  affirmed. 

Henshaw,  J.,  and  Temple,  Ji,  concurred. 
Hearing  in  Bank  denied. 


Digitized  by  VjOOQ  IC 


250  Trumpler  v.  CJotton.  [109  Cal. 

[No.  18319.    Dei>artment   Two.-^eptember  27,  i8()5-1 

EVA  C.  TRUMPLER,  RESPONDENT,  v.  A.  T.  COTTON 

ET  AL.,  Appellants. 

Guardian  and  Ward —Accounting. — ^Under  section  1773  of  the  Code 
of  Civil  Procedure,  an  application  to  compel  a  guardian  to  ren- 
der an  account  of  the  estate  of  his  ward  may  be  made  by  any 
person.  It  is  not  necessary  for  such  applicant  to  have  an  inter- 
est in  the  estate. 

Id. — Citation  to  Guardian — Service  by  Pubucation — ^Liability  of. 
Sureties.— Under  sections  412,  1709,  1789  and  1808  of  the  Code 
of  Civil  Procedure,  a  citation  to  a  guardian,  residing  without  the 
state,  to  present  his  account  for  settlement,  may  be  served  by 
publication;  in  the  manner  required  for  the  service  of  summons 
in  a  civil  action;  and  upon  such  service  being  made,  and  after 
the  failure  of  the  guardian  to  file  his  account,  the  court  may 
cause  it  to  be  made  up,  audited,  and  settled  upon  such  evidence 
as  may  be  adduced  on  behalf  of  the  ward,  and  may  refer  it  to 
some  proper  person  to  state  it  And  a  settlement  so  made  is  bind- 
ing on  the  sureties  of  the  guardian. 

Id. — Guardian's  Presumed  Consent  to  Service  by  Publication. — 
A  guardian  who  receives  his  appointment  under  a  law  which 
prescribes  that  notice  may  be  served  by  publication  is  to  be 
regarded  as  assenting  in  advance  that  upon  leaving  the  state 
service  may  be  made  upon  him  by  publication. 

Id. — Interest— Demand  on  Sureties  for  Payment — Pleading.-^ 
Such  sureties  cannot  be  held  liable  for  interest  in  excess  of  the 
penalty  of  their  bond,  until  a  demand  for  payment  has  been 
made  upon  them;  and  where  the  complaint  in  an  action  against 
them  avers  the  making  of  such  demand  after  a  specified  date, 
''and  previous  to  the  filing  of  this  complaint,"  it  cannot  be  as- 
sumed that  the  .demand  was  made  until  the  last  moment  before 
filing  the  complaint. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County  and  from  an  order  refusing  a  new 
trial.    Matt  F.  Johnson,  Judge. 

The  facts  are  stated  in  the  opinion. 

Armstrong,  Bruner  &  Platnauer,  for  Appellants. 

HoU  &  Dunn,  for  Respondent. 

Searls,  C. — ^This  is  an  action  upon  an  undertaking 
executed  by  the  defendant  A.  T.  Cotton,  as  principal, 
and  by  defendants  E.  Lathrop  and  J.  Goldman,  as  sure^ 
ties,  conditioned  for  the  faithful  performance  by  said 
Cotton  of  his  duties  as  guardian  of  the  person  and 
estate  of  Eva  C.  Trumpler,  the  plaintiff  herein,  in  the 
penal  sum  of  twelve  hundred  and  fifty  dollars. 
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The  cause  was  tried  by  the  court  without  a  jury,  and 
judgment  rendered  in  favor  of  plaintiff  for  twelve  hun- 
dred and  fifty  dollars,  and  legal  interest  thereon  from 
October  3,  1892,  and  costs. 

Defendants  Lathrop  and  Goldman  appeal  from  the 
judgment  and  from  an  order  denying  their  motion  for 
a  new  trial.  Defendants  demurred  to  the  complaint, 
which  demurrer  was  overruled  by  the  court,  and  the 
ruling  is  assigned  as  error.  The  essence  of  defendant's 
objection  is  not  fully  disclosed  by  the  allegations  of  the 
complaint. 

The  same  question  arose,  however,  repeatedly  in  the 
course  of  the  trial,  and  is  embodied  in  the  bill  of  excep- 
tions or  statement  on  motion  for  a  new  trial,  and  a 
proper  disposition  of  the  case  requires  it  to  be  met  and 
determined. 

The  following  facts  constitute  the  principal  factors  in 
the  problem :  A.  T.  Cotton  was  duly  appointed  the  guard* 
ian  of  the  person  and  estate  of  Eva  C.  Trumpler,  an 
infant,  by  the  probate  court  of  Yolo  county  on  the  fourth 
day  of  October,  1886,  and  duly  qualified  and  filed  an 
undertaking,  with  the  other  defendants  as  sureties,  for 
the  faithful  discharge  of  his  duties  as  such  guardian. 

Cotton  caused  to  be  made  and  filed  on  the  eleventh 
day  of  February,  1888,  an  inventory  and  appraisement 
of  the  estate  of  his  ward  which  had  come  to  his  posses- 
sion, and  showing  its  value  to  be  three  thousand  five 
hundred  and  thirteen  dollars  and  twenty-one  cents. 

On  the  eleventh  day  of  July,  1891,  the  plaintiff  reached 
her  majority.  Prior  thereto,  and  on  the  twenty-fourth 
day  of  March,  1890,  said  Cotton  filed  an  account  as 
guardian,  showing  that  there  was  in  his  hands  as  such 
guardian  of  plaintiff  the  sum  of  four  thousand  five  hun- 
dred and  thirty-nine  dollars  and  thirty-five  cents  in 
cash,  as  well  as  certain  property,  real  and  personal, 
which  account  was  duly  settled  and  allowed  by  said 
probate  court.  In  January,  1891,  the  said  A.  T.  Cotton, 
guardian,  absconded  from  the  state  of  California,  and 
ever  since  has  remained  without  and  absent  from  the 
state,  and  has  never  filed  any  other  or  final  account. 
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Under  these  circumstances,  on  the  thirtieth  day  of 
March,  1892,  Harry  F.  G.  Trumpler,  a  brother  of  plain- 
tiff, made  and  filed  a  petition,  duly  verified,  in  the  supe- 
rior court  of  the  county  of  Yolo,  setting  forth  the  facts, 
and  showing  that  the  said  guardian  had  failed  to  file 
his  final  account,  and  praying  a  citation  to  said  guardian 
requiring  him  to  appear  and  render  his  account,  etc. 

Thereupon  a  citation  in  due  form  was  ordered  by  the 
said  court  requiring  said  guardian  to  appear  and  file 
his  account  on  June  27,  1892;  and,  upon  an  affidavit 
showing  that  said  guardian  was  a  nonresident  of  the 
state  of  California,  and  a  resident  of  Victoria,  British 
Columbia,  Dominion  of  Canada,  etc.,  an  order  was 
made  in  due  form  for  publication  of  said  order  requir- 
ing said  guardian  to  appear  and  file  his  account.  The 
order  was  duly  published,  and  a  copy  duly  deposited  in 
the  mail,  directed  to  said  guardian  at  Victoria,  etc. 

Cotton,  the  guardian,  failed  to  appear,  and,  upon 
proof  of  service  of  the  order  as  aforesaid,  the  superior 
court,  by  order,  appointed  one  E.  B.  Mering,  Esq.,  a 
referee  to  prepare,  render,  and  present  for  allowance 
the  final  account  of  said  guardian. 

The  account  was  made  and  presented  by  the  referee, 
due  notice  of  the  settlement  thereof  given,  and  on  the 
first  day  of  September,  1892,  defendants  Lathrop  and 
Goldman  appeared  by  counsel,  filed  a  demurrer  to  the  ju- 
risdiction of  the  court,  and  an  answer,  objections,  and  ex- 
ceptions to  the  ruling  of  the  court,  and  to  its  jurisdiction. 

The  court  overruled  the  objections,  settled  the  ac- 
count, and  by  iti^  decree  adjudged  that  there  was  in  the 
hands  of  said  guardian  of  the  funds  of  his  ward,  the 
plaintiff  herein,  the  sum  of  four  thousand  seven  hun- 
dred and  five  dollars  and  fifty-one  cents,  which  was 
decreed  to  be  pa^id  to  plaintiff. 

The  points  made  by  appellant  may  be  stated  in  con- 
densed form  thus:  1.  In  probate  matters  and  in  pro- 
ceedings relating  to  guardians  the  superior  courts  can 
only  exercise  such  special  jurisdiction  as  is  conferred 
upon  them  by  statute,  and  their  powers  and  the  mode 
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of  their  exercise  can  only  be  exercised  in  the  cases  and 
in  the  mode  provided  by  statute;  2.  The  superior  court 
has  no  jurisdiction  to  settle  and  allow  an  account  of  a 
guardian,  except  when  presented  by  him,  and  there  is 
no  authority  for  any  other  person  to  return,  file,  or 
swear  to  an  account  for  him;  3.  The  rendering  and 
filing  of  an  account  by  a  guardian  is  jurisdictional,  and 
without  it  the  court  has  no  power  in  the  premises,  ex- 
cept to  attach  the  guardian,  and  remove  him  from  office; 
4.  in  a  case  where  the  guardian  has  absconded,  and  is 
without  the  jurisdiction  of  the  court,  and  has  failed  to 
render  his  account,  the  case  is  like  that  where  the  guard- 
ian is  deceased,  and  the  sole  jurisdiction  is  in  equity;  5. 
The  liability  of  the  surety  is  dependent  upon  the  liabil- 
ity of  the  principal,  and  does  not  attach  until  that  of 
the  latter  is  determined  by  a  court  of  competent  juris- 
diction; 6.  Harry  F.  G.  Trumpler  had  no  interest  in  the 
estate  of  plaintiff.  He  was  a  stranger  to  the  proceeding, 
and  his  petition  could  confer  no  jurisdiction  on  the 
court  to  take  action  in  the  matter. 

The  contentions  of  appellants,  as  embodied  in  the 
foregoing  propositions,  will  be  considered  without  refer- 
ence to  the  consecutive  order  of  their  statement.  Title 
XI  of  the  Code  of  Civil  Procedure,  commencing  at  sec- 
tion 1294,  relates  to  proceedings  in  the  probate  court, 
and  relates  to  the  proof  of  wills,  appointment  of  execu- 
tors and  administrators,  the  various  proceedings  for  the 
settlement  of  the  estates  of  deceased  persons,  and  cog- 
nate matters  connected  with  or  relating  thereto,  and 
also  contains  a  chapter  in  reference  to  guardians  and 
wards;  the  manner  of  the  appointment  of  such  guard- 
ians, their  duties,  etc. 

Section  1773  provides  that  every  guardian  must  re- 
turn to  the  court  an  inventory  of  the  estate  of  his  ward 
within  three  months  after  his  appointment,  and  annu- 
ally thereafter,  and  further  provides  that  "the  court 
may,  upon  application  made  for  that  purpose  by  any 
person,  compel  the  guardian  to  render  an  account  to  the 
court  of  the  estate  of  his  ward.'' 
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By  section  1774  the  guardian  is  required,  upon  the 
expiration  of  a  year  from  the  time  of  his  appointment, 
and  as  often  thereafter  as  he  may  be  required,  to  pre- 
sent his  account  to  the  court  for  settlement  and  allow- 
ance. It  will  be  observed  from  the  language  of  section 
1773,  supra,  that  the  court  is  authorized  to  compel  the 
guardian  to  render  an  account  upon  the  application  of 
any  person.  It  is  not  necessary  that  the  person  making 
such  application  shall  have  an  interest  in  the  estate. 
The  application  on  the  part  of  Harry  F.  G.  Trumpler, 
the  brother  of  plaintiff,  was  therefore  sufficient,  and  the 
order  or  citation  to  the  guardian  to  present  his  account 
for  settlement  and  allowance  was  properly  made  upon 
such  application. 

Was  the  service  of  the  citation  sufficient  to  give  the 
court  jurisdiction? 

Under  section  1808:  "The  provisions  of  this  title 
(tit.  XI)  relative  to  the  estates  of  decedents,  so  far  as 
they  relate  to  the  practice  in  the  superior  court,  apply 
to  proceedings  under  this  chapter."'  That  is  to  say,  to 
proceedings  in  regard  to  guardians. 

It  is  further  provided  by  section  1789  that  accounts 
and  the  settlement  of  accounts  of  guardians  must  be  had 
and  made  as  required  by  the  provisions  concerning  es- 
tates of  decedents,  unless  otherwise  specially  provided. 

Turning  to  se<?tion  1709  of  the  Code  of  Civil  Proce- 
dure, and  we  find  that  citations  must  be  served  in  the 
same  manner  as  a  summons  in  a  civil  action.  In  a 
civil  action,  when  a  person  to  be  served  with  a  summons 
resides  without  the  state,  service  may  be  made  by  pub- 
lication.    (Code  Civ.  Proc,  sec.  412.) 

The  affidavit  for  publication  was  such  as  is  required 
in  cases  of  publication  of  summons  in  a  civil  action, 
and  must  be  held  sufficient.  The  court  having  thus  by 
substitute  service  obtained  jurisdiction  of  the  person  of 
the  guardian,  and  possessing,  under  the  statute,  juris- 
diction of  the  subject  matter  of  the  settlement  of  his 
account,  and  the  guardian  being  without  the  jurisdic^ 
tion  of  the  court,  and  not  amenable  to  process  of  attach- 


Digitized  by  VjOOQ  IC 


Sept.  1895.]         Trumpler  v.  Cotton.  255 

ment,  and,  having  failed  to  file  his  account,  it  was  within 
the  province  of  the  court  to  (as  was  said  in  Graff  v. 
Mesmer,  52  Cal.  637)  cause  "the  account  to  be  made 
up,  audited,  and  settled,  upon  such  evidence  as  should 
be  adduced  on  behalf  of  the  ward." 

Where  jurisdiction  is  conferred  upon  a  court  by  the 
constitution  or  a  statute,  all  the  means  to  carry  it  into 
effect  are  also  given,  and,  if  the  course  of  proceedings  is 
not  specifically  designated  by  the  code,  any  suitable 
mode  may  be  adopted  which  may  appear  most  conform- 
able to  the  code.     (Code  Civ.  Proc,  sec.  187.) 

Spencer  v.  Houghton,  68  Cal.  82,  is  to  the  point  that  a 
guardian  is  bound  to  settle  his  accounts  whenever 
directed  by  the  probate  court,  and  that  the  guardi^  who 
receives  his  appointment  under  the  law  which  prescribes 
that  notice  may  be  served  by  publication  is  to  be  re- 
garded as  assenting  in  advance  that  upon  leaving  the 
state  service  may  be  made  upon  him  by  publication. 
(See,  also,  Aahurst  v.  Fountain,  67  Cal.  18 ;  Estate  of  Ave- 
line,  53  Cal.  260;  Graff  v.  Mesmer,  supra.)  As  the 
court' could  take  and  state  the  account,  so  it  could  refer 
it  to  some  proper  person  to  state  it  (Code  Civ.  Proc., 
sec.  639 ;  Hidden  v.  Jordan,  28  Cal.  309.) 

Counsel  for  appellant  liken  a  case  like  the  present  to 
that  of  Chaquette  v.  Ortet,  60  Cal.  594,  where  the  admin- 
istrator of  an  estate  died  before  rendering  his  account, 
and  this  court  held  that  jurisdiction  to  compel  an  ac- 
counting vested  in  a  court  of  equity,  and  that  an  adjust- 
ment of  the  account  by  that  court  was  a  prerequisite  to 
an  action  against  the  sureties  on  the  administrator's 
bond. 

The  decision  proceeds  upon  the  theory  that  "there  is 
no  provision  of  the  statute  providing  for  the  settlement 
of  the  account  of  an  administrator  who  dies  before  ren- 
dering an  account."  In  re  Allgier,  65  Cal.  228,  was  a 
similar  case  and  was  decided  upon  like  grounds. 

The  reason  of  the  rule  does  not  prevail  in  a  case  like 
the  present.  Here  the  court  not  only  has  jurisdiction 
of  the  subject  matter,  but  the  statute  designates  specific- 
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ally  the  means  by  which  it  shall  obtain  jurisdiction  of 
the  person  of  the  guardian,  and  such  guardian  cannot 
thwart  the  object  of  the  law  by  failing  or  refusing  to 
present  his  account. 

It  was  said  in  Graff  v.  Mesmer,  from  which  we  have 
quoted  supra:  "It  is  the  peculiar  province  of  the  pro- 
bate court  to  settle  the  accounts  of  guardians;  and,  as 
we  have  seen,  it  has  authority  to  do  so  even  after  the 
letters  are  revoked.  The  statute  contemplates  that 
its  power  in  this  respect  shall  be  exclusive  in  those 
cases  in  which  the  necessary  authority  has  been  con- 
ferred, as  in  this  case.  If  the  rule  were  otherwise  a 
suit  against  the  sureties  on  the  official  bond  would  often 
involve  the  settlement  of  a  complicated  account  before 
a  jury  instead  of  a  probate  court,  which  possesses  pecu- 
liar facilities  for  scrutinizing  the  accounts  and  holding 
the  guardian  to  a  proper  accountability." 

That  was  an  action  against  the  sureties  on  the  bond 
of  a  guardian,  without  a  previous  settlement  of  his  ac- 
count by  the  probate  court,  and  the  court  held  that  the 
action  could  not  be  maintained  until  such  settlement  had 
been  had,  and,  as  hereinbefore  quoted,  that  if  the 
guardian  could  not  from  any  cause  be  compelled  to 
present  his  account,  the  court  could  order  it  made  up 
from  the  evidence  at  hand. 

We  conclude  that  the  account  as  settled  by  the  court 
was  adjusted  within  the  lines  of  the  law,  and  is  binding 
upon  the  sureties  of  the  guardian,  the  appellants  here, 
and  hence  that  the  various  objections  going  to  the  valid- 
ity of  the  account  as  settled  were  properly  overruled  by 
the  court  below  and  the  several  errors  assigned  upon 
such  rulings  cannot  be  upheld. 

The  court  gave  judgment  against  the  defendants  as 
sureties  for  the  sum  of  twelve  hundred  and  fifty  dollars, 
the  amount  of  their  undertaking,  with  legal  interest 
thereon  from  October  3,  1892,  the  date  of  the  decree 
settling  the  account  and  adjudging  its  payment.  The 
general  rule  is  that  judgment  cannot  be  rendered  against 
sureties  for  a  greater  amount  than  the  penalty  of  the 
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bond,  and  they  "cannot  be  held  liable  for  interest  be- 
yond the  penalty  of  the  bond,  except  for  such  interest 
:as  accrued  from  their  own  default  in  unjustly  withhold- 
ing pa3anent  after  having  been  notified  of  the  default 
of  their  principal."  (Murfree  on  Official  Bonds,  sec. 
689,  and  cases  cited.) 

In  the  absence  of  a  notification  interest  is  only  allowed 
from  the  issuance  of  the  writ.  The  complaint  avers  a 
demand  of  payment  from  the  sureties  "after  October  3, 
1892,  and  previous  to  the  filing  of  this  complaint."  The 
complaint  was  filed  October  22,  1892.  Under  such  an 
allegation  in  the  complaint  we  are  not  at  liberty  to  as- 
sume that  the  demand  was  made  until  the  last  moment 
before  filing  the  complaint. 

It  follows  that  the  interest  for  some  nineteen  days 
was  improperly  allowed.  The  amount  is  less  than  five 
dollars,  a  trifle  scarcely  worthy  of  an  appeal.  The 
point  being  made,  however,  we  must  hold  that  there 
was  error  in  allowing  interest  prior  to  October  22,  1892. 

The  order  denying  a  new  trial  should  be  affirmed, 
and  the  cause  remanded  to  the  court  below  with  direc- 
tions to  modify  the  judgment  by  striking  therefrom  the 
allowance  of  interest  from  October  3,  1892,  to  October 
22,  1892,  ^  and  so  modified  the  judgment  should  be 
affirmed.    Each  party  to  pay  his  own  costs  on  this  appeal. 

Belcher,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
order  denying  the  motion  for  a  new  trial  is  affirmed, 
and  the  cause  remanded  to  the  court  below  with  instruc- 
tions to  modify  the  judgment  by  striking  therefrom  the 
allowance  of  interest  from  October  3,  1892,  to  October 
22,  1892,  and  as  so  modified  the  judgment  is  affirmed. 
Each  party  to  pay  his  own  costs  on  this  appeal. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 

OIX.  0AI..-17 
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[No.  21 194.    Department    Two. — September  27,   1895.] 

THE  PEOPLE,  Respondent,  v.  GEORGE  W.  FULTZ, 

Appellant. 

Criminal  Law — ^Juror — Challenge  for  Cause. — ^A  juror,  who  testi- 
fies on  his  examination  that  he  had  formed  and  still  has  the 
opinion  that  the  defendant  was  not  guilty,  that  such  opinion 
was  not  based  upon  public  rumor,  common  notoriety,  nor  state- 
ments of  newspapers,  and  that  it  would  require  considerable  evi- 
dence to  change  it,  although  he  would  try  to  act  fairly  and 
impartially  in  the  case,  and  thought  he  could  do  so,  may  be 
challenged  by    the  prosecution  for    cause. 

Id. — Rape — Peremptory  Challenges. — In  a  prosecution  for  rape  the 
defendant,  under  section  1070  of  the  Penal  Code,  is  restricted 
to  ten  peremptory  challenges  of  jurors. 

Id. — Evidence. — On  the  cross-examination  of  the  prosecutrix,  who 
was  a  child  of  the  defendant,  the  latter,  in  endeavoring  to  show 
that  his  wife  was  hostile  to  him  and  favorable  to  the  prosecu- 
tion, asked  her  if  she  remembered  her  mother  saying  anything 
"bad"  about  him.  The  witness  answered,  "She  called  him  a  devil 
when  he  hit  her."  The  defendant  moved  to  strike  out  the  an- 
swer as  not  responsive  to  the  question,  which  motion  the  court 
denied.     Held,  that  the  ruling  was  not  erroneous. 

Id. — ^Evidence  of  Other  Offenses. — In  a  prosecution  for  a  rape,, 
committed  by  the  defendant  upon  his  daughter,  a  child  under 
twelve  years  of  age,  evidence  of  other  rapes  and  acts  of  lewd- 
ness committed  by  him  upon  her  is  admissible,  in  explanation  of 
the  fact  that  there  was  no  outcry  and  no  pain  suffered  by  the 
child,  and  also  to  account  for  the  absence  of  laceration;  and 
the  defendant,  if  he  wished  the  court  to  instruct  the  jury  to 
limit  the  consideration  of  the  evidence  to  such  purposes,  should 
have  so  requested. 

Id. — Testimony  of  Wife — Consent  of  Husband. — In  such  a  prose- 
cution it  is  not  error  to  permit  the  wife  of  the  defendant,  who 
was  called  as  a  witness  for  the  state,  to  testify,  without  the 
consent  of  the  defendant,  to  the  fact  that  she  is  his  wife,  and  re- 
sided at  the  place  where  and  at  the  time  when  the  crime  charged 
was  alleged  to  have  been  committed,  if  the  defendant,  when  a 
witness   in  his  own  behalf,  testified  to  the  same  effect. 

Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  and  from  an  order  refusing  a  new  triaL 
W.  L.  Pierce,  Judge. 

The  facts  are  stated  in  the  opinion. 

Daney  &  Wright,  for  Appellant. 

Attorney  General  W.  F,  FitzgercUd,  Deputy  Attorney 
General  Charles  H.  Jackson,  and  M.  L.  Ward,  District 
Attorney,  for  Respondent. 
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Vanclief,  C. — The  defendant  was  convicted  of  the 
crime  of  rape,  committed  upon  his  own  daughter  under 
the  age  of  twelve  years,  in  the  county  of  San  Diego,  and 
was  sentenced  to  imprisonment  in  the  state  prison  for 
the  term  of  fifteen  years.  He  appeals  from  the  judg- 
ment and  from  an  order  denying  his  motion  for  a  new 
trial. 

1.  It  is  contended  for  appellant  that  the  trial  court 
erred  in  permitting  the  prosecuting  attorney  to  chal- 
lenge the  juror  Chambers  for  cause,  for  the  alleged  rea- 
son that  no  lawful  cause  for  the  challenge  was  shown. 

The  statements  of  the  juror  upon  his  examination 
warranted  the  court  in  finding  that  he  had  formed  and 
still  had  the  opinion  that  the  defendant  was  not  guilty; 
that  such  opinion  was  not  based  upon  public  rumor, 
common  notoriety,  nor  statements  of  newspapers;  that 
it  would  require  considerable  evidence  to  change  that 
opinion,  although  he  would  try  to  act  fairly  and  impar- 
tially in  this  case,  and  thought  he  could  do  so.  While 
the  statements  of  the  juror  were  not  very  explicit  and 
hardly  self-consistent,  they  clearly  tended  to  prove  a 
state  of  his  mind  which  would  prevent  him  from  acting 
as  a  juror  in  this  case  with  entire  impartiality  and  with- 
out prejudice  to  the  rights  of  the  people,  and  therefore 
justified  the  court  in  so  finding,  under  the  rule  announced 
in  People  v.  Wells,  100  Cal.  227. 

2.  Counsel  for  appellant  contend  that  the  court  erred 
in  restricting  the  defendant  to  ten  peremptory  challenges 
of  jurors. 

Such  restriction  was  in  strict  accordance  with  the 
decision  of  Department  One  of  this  court  in  the  case  of 
People  V.  Clough,  59  Cal.  438,  which  was  approved  and 
adhered  to  by  the  court  in  bank  in  People  v.  RUey,  65 
Cal.  107.  It  is  urged,  however,  that  those  cases  should 
be  overruled,  but  without  assigning  any  reason  therefor 
which  could  have  been  overlooked  or  not  considered  by 
the  court  in  those  cases ;  therefore,  I  think  the  construc- 
tion put  upon  section  1070  of  the  Penal  Code  in  those 
cases  should  be  adhered  to  until  that  section  is  changed 
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by  the  legislature,  although  were  the  question  res  integra 
I  would  be  inclined  to  concur  with  counsel  for  appellant. 

3.  It  is  claimed  that  the  court  erred  in  permitting  tes- 
timony that  the  defendant  on  one  occasion  struck  his 
wife,  the  mother  of  the  prosecuting  witness. 

The  only  foundation  for  this  objection  appears  in  the 
testimony  of  Lizzie  Fultz,  the  prosecutrix,  and  that  of 
her  brother,  Fred  Fultz,  given  under  the  following  cir- 
cumstances :  On  the  cross-examination  of  those  witnesses 
for  the  prosecution,  the  attorney  for  the  defendant  en- 
deavored to  show  that  the  wife  of  defendant  was  hostile 
to  him  and  favorable  to  the  prosecution.  On  the  cross- 
examination  of  Fred  Fultz  he  testified  that  he  had  heard 
his  mother  and  father  quarrel  lots  of  times.     "I  have 

heard  my  mother  call  my  father  bad  names I 

heard  my  mother  call  my  father  the  devil  once."  On 
redirect  examination  by  the  district  attorney  the  wit- 
ness was  asked  and  answered  the  following  questions: 
^*Q.  You  said  one  time  you  heard  your  mother  call 
your  father  a  devil;  do  you  know  what  that  was  for? 
A.  No,  sir;  I  do  not  remember.  Q.  Had  your  father 
struck  her  before  that?  A.  No,  sir;  I  do  not  think  he 
had  struck  her  before.  Q.  When  did  he  strike  her 
then?  A.  After  she  had  called  him  a  devil."  Objec- 
tions to  those  questions  by  the  district  attorney,  on  the 
grounds  of  incompetency  and  irrelevancy,  were  over- 
ruled. 

On  the  cross-examination  of  Lizzie  Fultz  counsel 
for  defendant  asked  and  she  answered  as  follows: 
"Q.  Do  you  remember  your  mamma  saying  any- 
thing bad  about  your  papa  to  you?  A.  She  called  him 
a  devil  when  he  hit  her."  Thereupon  counsel  for  de- 
fendant moved  that  her  answer  be  stricken  out  as  not 
responsive  to  the  question.  This  motion  was  denied  and 
defendant  excepted. 

Strictly,  the  question  called  for  no  further  answer 
than  yes  or  no ;  but  supposing  that  she  had  so  answered, 
and  that  counsel  for  defendant  had  not  further '  asked 
her  what  bad  thing  her  mother  said  about  her  father 
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(which  is  very  improbable),  still  it  would  have  been 
relevant  and  proper  for  the  district  attorney,  on  redirect 
examination,  to  ask  such  further  question,  and  also  to 
ask  what  were  the  circumstances  or  provocation  under 
which  her  mother  said  such  bad  things  about  her  papa, 
as  he  did  in  the  case  of  Fred  Fultz  as  above  stated,  and 
it  is  highly  probable  that  he  would  have  done  so  in  the 
case  of  this  witness.  But,  whether  any  further  ques- 
tion touching  the  subject  of  that  particular  inquiry 
would  have  been  asked  by  either  party  or  not,  the 
answer  objected  to  was  relevant  to  that  particular  sub- 
ject, and  was  competent  and  material  evidence,  and  the 
defendant  could  not  have  been  injured  by  it;  whereas 
the  cause  of  the  people  and  the  reputation  of  defend- 
ant's wife  might  have  suffered  injury  from  the  mere 
answer  of  the  witness  that  she  hald  heard  her  mother 
say  something  had  about  her  papa,  without  saying  what 
it  was,  or  stating  any  of  the  circumstances  under  which 
it  was  said.  Besides,  the  mere  opinion  of  the  child 
witness  that  what  her  mother  said  was  bad  should  not 
have  been  given  without  informing  the  jury  what  her 
mother  said  that  was  considered  by  the  witness  bad. 
On  this  ground  the  question  itself  was  objectionable, 
and  the  mere  answer  it  called  for  was  inadmissible 
under  a  proper  objection  to  it.  The  answer  given,  how- 
ever, being  relevant  and  competent  evidence,  was  not 
subject  to  objection  on  the  mere  ground  that  it  was  not 
so;  and  there  was  no  objection  on  the  ground  that  the 
question  was  leading.  Under  these  circumstances  I 
think  the  court  properly  refused  to  strike  out  the  answer 
of  the  witness. 

If  the  foregoing  under  this  head  is  correct,  it  also 
answers  the  objection  to  the  testimony  of  Fred  Fultz. 
On  the  redirect  examination  of  this  witness  the  district 
attorney  was  properly  permitted  to  ask  him  to  explain 
the  circumstances  under  which  his  mother  called  the 
defendant  a  devil. 

4.  It  is  insisted  that  the  court  erred  in  permitting 
evidence  of  rapes  and  acts  of  lewdness,  committed   by 
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the  defendant  upon  and  with  his  daughter,  other  than 
that  charged  in  the  information.  But  I  think  such  evi- 
dence was  properly  admitted  under  the  peculiar  condi- 
tions of  this  case,  to  account  for  there  having  been  no 
outcry  and  no  pain  suffered  by  the  child,  as  she  testi- 
fied, when  the  particular  act  charged  was  committed; 
and  also  to  account  for  the  absence  of  laceration  and  the 
abnormal  capacity  of  the  vagina  at  the  same  time,  as 
shown  by  the  testimony  of  the  physician  who  exam- 
ined her  person  soon  after  the  alleged  commission  of 
the  act  charged  in  the  information;  and,  as  it  was  im- 
portant that  the  prosecution  should  account  for  the 
existence  of  these  facts  and  conditions  at  the  time,  and 
immediately  after  the  commission  of  the  act  charged, 
upon  some  other  hypothesis  than  that  of  the  innocence 
of  the  defendant,  the  evidence  was  admissible,  even 
though  it  tended  to  prove  the  commission  of  other 
crimes  than  that  for  which  the  defendant  was  on  trial. 
(People  V.  Lane,  101  Cal  513;  People  v.  Tomlinaon,  102 
Cal.  24.)  It  is  true  that  it  does  not  appear  that  the 
court  instructed  the  jury  that  the  evidence  in  question 
should  be  considered  only  for  the  purpose  above  stated, 
as  would  have  been  proper ;  but  since  it  does  not  appear 
that  the  defendant  asked  for  such  an  instruction,  he  is 
not  in  condition  to  complain  of  the  omission  here,  and, 
indeed,  does  not  complain  of  it,  but  broadly  contends 
that  the  court  erred  in  admitting  the  evidence  for  any 
purpose  whatever. 

5.  Mrs.  Margaret  V.  Fultz  was  called  and  sworn  as  a 
witness  for  the  people,  and  after  she  had  testified,  with- 
out objection,  merely  that  she  was  the  wife  of  the  defend- 
ant, and  that  she  had  resided  at  the  place  where  and  at 
the  time  when  the  crime  charged  was  alleged  to  have 
been  committed,  the  defendant  and  his  attorney  were 
asked  whether  or  not  they  consented  that  she  should 
further  testify  in  the  case ;  whereupon  defendant's  attor- 
ney expressly  declined  to  answer,  and  instructed  the 
defendant  not  to  answer  the  question ;  yet  the  defendant 
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answered  that  he  did  not  consent;  and  thereupon  the 
witness  was  withdrawn  and  testified  no  further. 

It  is  insisted  by  counsel  for  appellant  that  the  court 
erred  in  permitting  the  defendant  to  be  asked  whether 
he  consented  that  his  wife  should  testify;  and  also  in 
permitting  her  to  testify  to  the  extent  she  did  as  to  the 
place  of  her  residence  at  the  alleged  time  of  the  com- 
mission of  the  act  charged,  for  the  reason  that  such 
testimony  corroborated  and  strengthened  that  of  her 
daughter  as  to  the  alleged  time  and  place  of  the  com- 
mission of  the  crime.  But  the  testimony  of  the  defend- 
ant also  corroborated  that  of  the  daughter,  not  only  as 
to  time  and  place,  but  as  to  many  other  much  more 
material  circumstances.  There  was  no  question  or  dis- 
pute as  to  the  time  or  place.  Further  than  this,  I  think 
that  the  bare  statement  of  the  questions  under  this  head 
is  a  sufficient  refutation  of  plaintiff's  contention. 

6.  It  is  finally  urged  that  the  evidence  is  insufficient 
to  justify  the  verdict  of  the  jury. 

Without  stating  the  revolting  details  of  the  evidence, 
I  think  it  enough  to  say  that,  if  the  jury  believed  the 
testimony  of  the  daughter,  corroborated,  as  it  was,  in 
respect  to  all  material  circumstances  by  the  testimony 
of  Arvilla  Coats  and  the  defendant,  it  was  amply  suf- 
ficient to  justify  the  verdict,  and  that  it  bears  upon  its 
face  the  impress  of  truthfulness. 

I  think  the  order  and  judgment  should  be  affirmed. 

Searls,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
order  and  judgment  are  affirmed. 

McFarland,  J.,  Tempi^,  J.,  Henshaw,  J. 
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[Crim.  No.  85.    In  Bank.— September  28,  1895.] 

In  the  Matter  op  S.  A.  AMBROSEWF,  on  Habeas 

Corpus. 

Criminal  Law — Power  of  Legislature — Different  Places  op  Pun- 
ishment FOR  Same  Offense. — The  legislature  has  power 
to  provide  different  places  of  punishment  for  the  same 
offense,  and  may  provide  that  when  imprisonment  is  ordered  by 
the  police  court  of  a  city  it  may  be  suffered  in  the  city  prison 
or  jail,  although  the  same  offense,  when  committed  in  a  county 
outside  of  the  limits  of  the  city,  is  made  punishable  by  imprison- 
ment in  the  county  jail. 

Statutory  Construction — Repeal  of  Particular  by  General  Act — 
Intent  of  Legislature. — ^The  pmciple  that  a  general  act  is  to 
be  construed  as  not  repealing  a  particular  one,  like  every  rule 
of  construction  must  give  way  to  the  plain  intent  of  the  legislature 
expressed  in  the  statute. 

Application  for  writ  of  habeas  corpus  against  the 
Police  Court  of  Oakland,  Alameda  County.  Fred  V. 
Wood,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  Brassey,  for  Petitioner. 

H.  A.  Melvin,  Prosecuting  Attorney,  for  Respondent 

Henshaw,  J. — Petitioner  was  convicted  in  the  police 
court  of  the  city  of  Oakland  of  misdemeanor,  and  by 
the  judgment  of  that  court  sentenced  to  pay  a  fine  of 
one  hundred  dollars,  and,  in  default  of  the  payment  of 
the  fine,  to  be  imprisoned  in  the  city  jail  of  the  city 
of  Oakland,  in  the  proportion  of  one  day's  imprisonment 
for  every  two  dollars  of  said  fine. 

The  charge  against  the  defendant  was  for  the  viola- 
tion of  the  act  regulating  the  practice  of  medicine  in 
the  state  of  California.  (Stats.  1877-78,  p.  918.)  The 
act  provides  that  a  violation  of  its  terms  shall  constitute 
a  misdemeanor,  and  that  the  persons  guilty  thereof 
"shall  be  punished  by  a  fine  of  not  less  than  fifty  dol- 
lars, or  by  imprisonment  in  the  county  jail  for  a  period 
of  not  less  than  thirty  nor  more  than  three  hundred 
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and  sixty-five  days,  or  by  both  such  fine  and  imprison- 
ment/' 

Defendant  appealed  to  the  superior  court  of  Alameda 
county  from  this  judgment,  and  pending  his  appeal  was 
admitted  to  bail.  Before  the  suing  out  of  this  writ  he 
had  been  surrendered  into  custody,  and  at  the  time  of 
its  issuance  was  held  in  charge  by  the  chief  of  police  of 
the  city  of  Oakland,  and  detained  in  the  jail  of  said 
city. 

Since  both  his  bondsmen  had  united  in  the  surrender 
of  his  body  before  the  issuance  of  this  writ,  the  question 
of  the  right  or  power  of  one  of  the  bondsmen  so  to  sur- 
render him  is  not  here  involved. 

Petitioner  contends,  however,  that  the  judgment  of 
the  police  court  was  void  in  sentencing  him  to  imprison- 
ment, as  an  alternative  for  the  nonpayment  of  his  fine, 
in  the  city  jail,  instead  of  in  the  county  jail. 

The  police  court  of  the  city  of  Oakland  is  one  created 
and  organized  by  virtue  of  the  so-called  Whitney  Act. 
(Stats.  1885,  p.  214;  Stats.  1891,  p.  292.)  By  the  pro- 
visions of  this  act  jurisdiction  is  conferred  upon  police 
courts  in  all  cases  of  misdemeanor,  and  when  imprison- 
ment is  ordered  it  is  to  be  suffered  in  the  city  prison  or 
jail. 

The  contention  of  petitioner  is  that  the  Whitney  Act, 
in  so  providing  for  imprisonment,  did  not  operate,  and 
should  not  be  construed  as  operating,  to  modify  the  pro- 
visions of  the  general  statute  providing  for  imprison- 
ment .  in  the  county  jail.  But  this  position  is  not 
tenable.  The  cases  to  which  we  are  referred  are  those 
cases  enunciating  the  well-settled  principle  that  a 
general  act  is  to  be  construed  as  not  repealing  a  par- 
ticular one,  that  is,  one  directed  toward  a  special  ob- 
ject, or  a  special  class  of  objects,  under  the  maxim, 
Generalia  apecialibus  nan  derogant.  This,  however,  like 
every  rule  of  construction,  must  give  way  to  the  plain 
intent  of  the  legislature,  plainly  expressed  in  the  statute, 
and  of  this  intent  in  the  present  instance  there  can  be 
no  doubt.    The  legislature  meant  to  declare,  and  did 
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declare,  that  the  imprisonment  for  convictions  had  in 
the  courts  created  by  the  Whitney  Act  should  be  in  the 
city  prisons. 

There  is  left  for  consideration  the  single  proposition, 
whether  such  a  provision  is  violative  of  the  law  as  pro- 
viding different  punishments  for  the  same  crime;  in 
other  words,  whether  there  is  any  vice  in  the  law  which 
provides  in  effect  that  if  the  crime  of  petit  larceny  be 
committed  in  Alameda  county,  but  without  the  corporate 
limits  of  the  city  of  Oakland,  the  imprisonment  therefor 
shall  be  suffered  in  the  county  jail,  while  if  the  same 
crime  be  committed  within  the  corporate  limits  of  the 
city  of  Oakland,  the  punishment  therefor  shall  be  by 
imprisonment  in  the  city  jail.  We  have  instanced  the 
case  of  petit  larceny  because  jurisdiction  over  that 
offense  is  likewise  conferred  by  the  Whitney  Act  upon 
the  police  court,  while  by  the  statute  (Pen.  Code,  sec. 
490)  it  is  made  punishable  by  imprisonment  in  the 
county  jail. 

This  point  was  decided  against  petitioner's  con- 
tention in  Ex  parte  Halsted,  89  Cal.  471.  There  the 
petitioner  had  been  convicted  of  the  crime  of  petit 
larceny  in  the  police  court  of  the  city  of  Los  Angdes, 
which  also  is  controlled  by  the  provisions  of  the  Whit- 
ney Act,  and  the  judgment  of  the  court  imposed  a  fine, 
with  the  alternative  of  imprisonment  in  the  city  jail. 
This  court  said :  "There  is  no  conflict  between  the  pro- 
visions of  the  code  and  those  referred  to,  and  we  think 
there  can  be  no  doubt  of  th^  power  of  the  police  court 
to  direct  imprisonment  in  the  city  jail." 

The  same  question  as  to  the  power  of  the  legislature 
to  provide  different  places  of  punishment  for  the  same 
offense  arose  in  construing  the  act  in  relation  to  the 
House  of  Correction  of  the  city  and  county  of  San 
Francisco.  (Stats.  1877-78,  p.  953.)  By  section  3  of 
this  act  it  was  provided  that  all  persons  appearing  for 
sentence  in  the  police  judge's  court,  or  the  city  criminal 
court,  or  the  municipal  criminal  court  of  the  city  and 
county  of  San  Francisco,  who  might  be   sentenced  to 
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imprisonment  in  the  county  jail  or  in  the  state  prison, 
may  instead  thereof  be  sentenced  to  imprisoment  in 
the  House  of  Correction  in  said  city  and  county.  By 
this  law,  too,  it  is  apparent  that  one  committing  a  given 
crime  in  the  city  and  county  of  San  Francisco  would 
be  imprisoned  in  the  House  of  Correction,  while  the 
perpetrator  of  the  same  crime  in  any  other  part  of  the 
state  would  be  sent  to  a  state  prison.  This  law,  however, 
was  upheld  in  Ex  parte  Flood,  64  Cal.  251. 

Elsewhere,  also,  the  reasonableness  and  validity  of 
such  acts  have  been  declared.  In  People  v.  Barges,  6  Abb. 
Pr.  4,  the  statute  prescribed  punishment  in  either  the 
county  jails  (penitentiaries)  or  the  state  prison.  It  was 
argued  that  in  those  counties  which  did  not  possess  jails 
the  punishment  must  be  of  necessity  imprisonment  in 
the  state  prison,  while  in  those  counties  possessing  such 
penal  institutions  the  imprisonment  might  be  ordered 
therein.  It  was  held  that  this  was  no  objection  to  the 
law. 

In  City  of  MUtonvale  v.  Lanoue,  35  Kan.  603,  a  de- 
fendant was  convicted  under  a  municipal  ordinance 
which  provided  for  imprisonment  in  the  city  jail,  and 
was  sentenced  to  imprisonment  therein.  Upon  appeal 
he  was  retried  in  the  district  court,  found  guilty,  and 
sentenced  to  the  county  jail.  This  sentence  was  upheld, 
and  there  was  declared  to  be  no  clash  between  the 
ordinance  and  the  statute  and  no  irregularity  in  the  last 
judgment. 

In  Kimbleawecz  v.  State,  51  Ohio  St.  228,  a  law  pro- 
vided that  punishment  should  be  had  by  imprisonment  in 
county  jails  or  city  prisons.  A  later  act  declared  that 
where  a  county  had  a  workhouse,  imprisonment  should 
be  had  in  it.  This  law  was  held  to  create  no  conflict; 
and  in  Brenan's  case,  10  Q.  B.  492,  the  statute  having 
enacted  that,  when  any  convict  adjudged  to  transporta- 
tion by  any  British  court  out  of  the  United  Kingdom 
was  brought  to  England  to  be  transported,  it  should  be 
lawful  to  imprison  him  in  any  place  of  confinement 
provided  under  the  act,  it  was  held  that,  if  the  place  in 
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which  the  prisoner  was  imprisoned  was  not  one  of  ±he 
appointed  places,  the  officers  concerned  might  be  liable 
to  censure,  but  the  detention  was  not  unlawful,  so  as  to 
entitle  the  prisoner  to  be  discharged. 

It  follows  from  the  foregoing  that  the  writ  should  be  dis- 
charged and  the  prisoner  remanded,  and  it  is  so  ordered. 

McFarland,  J.,  Van  Fleet,  J.,  Temple,  J.,  Beatty, 
C.  J.,  and  Harrison,  J.,  concurred. 


[No.  18320.    Department  Two.— September  28,  1895,] 

SOUTHERN  PACIFIC  RAILROAD  COMPANY,  Ap- 
pellant, V.  HORACE  WHITAKER  ET  AL.,  Responi>- 
ents. 

Public  Land— Grant  to  Railroad — Act  of  July  27,  1866 — ^Vesting 
OP  Titlb— Statute  of  Limitations — ^Adverse  Possession — Pat- 
ent— Contest. — ^Under  the  act  of  Congress  of  July  27,  1866, 
''granting  lands  to  aid  in  the  construction  of  a  railroad  and  tel- 
egraph line  from  the  states  of  Missouri  and  Arkansas  to  the 
Pacific  coast,  by  the  southern  route,  the  grant  to  the  railroad  com- 
pany was  a  grant  in  praesenti,  and  operated  to  vest  in  the  gran- 
tee a  perfect  title  to  the  granted  lands  when  the  map  of  the  definite 
location  of  the  road,  opposite  the  lands,  was  filed  in  the  office 
of  the  commissioner  of  the  general  land-office.  Thereafter,  such 
lands  become  subject  to  the  limitation  laws  of  the  state  where 
they  are  situated,  and  title  thereto  may  be  acquired  by  adverse 
possession;  and  the  effect  of  an  adverse  possession  is  not  inter- 
rupted or  defeated  by  the  subsequent  issuance  of  a  patent  there- 
for, in  pursuance  of  such  act,  nor  by  the  pendency  of  a  contest 
in  the  land  department  in  regard  to  the  title  to  the  land  between 
the   adverse  possessor  and  the  railroad   company. 

Id. — Payment  of  Taxes — Ejectment. — ^Under  section  325  of  the 
Code  of  Civil  Procedure,  as  amended  in  1878,  a  defendant  in 
ejectment,  who  relies  on  the  statute  of  limitations,  makes  a  com- 
plete defense  if  he  shows  a  continued  adverse  possession  for  five 
years,  and  a  payment  of  all  taxes  after  1878,  although  not  for 
the  five  years  next  preceding  the  commencement  of  the  action. 
And  when  the  fee  has  been  once  acquired  by  a  five  years' 
adverse  possession,  the  failure  of  the  adverse  possessor  to  pay 
subsequent  taxes  assessed  on  the  land  does  not  divest,  nor  in  any 
way  affect  his  title. 

Id. — Findings. — In  an  action  of  ejectment  a  finding  in  favor  of  the 
defendant  on  the  plea  of  the  statute  of  limitations  need  not  find 
the  mere  probative  fact  of  the  payment  of  taxes  by  him.  If, 
however,  such  a  finding  were  necessary,  the  failure  to  make 
it  could  not  be  taken  advantage  of  by  the  plaintiff  where  the  evi- 
dence clearly  showed  that,  if  made,  it  must  have  been  in  favor 
of  the  defendant. 
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Appeal  from  a  judgment  of  the  Superior  Court  of 
Tulare  County  and  from  an  order  refusing  a  new  trial. 
W.  W.  Cross,  Judge. 

The  facts  are  stated  in  the  opinion. 
Joseph  D.  Redding,  for  Appellant. 
E.  O.  Larkins,  for  Respondent. 

Belcher,  C. — This  is  an  action  of  ejectment  to  re- 
cover possession  of  one  hundred  and  sixty  acres  of 
land.  The  complaint  was  filed  January  21,  1892,  and  it 
alleges  that  plaintiff  is  the  owner,  and  entitled  to  the 
possession  of  the  said  land,  and  that,  on  or  about  the 
first  day  of  December,  1891,  while  plaintiff  was  in  pos- 
session, and  entitled  to  the  possession  of  the  same,  the 
defendants  wrongfully  entered  thereon,  and  wrongfully 
and  unlawfully  ousted  the  plaintiff  from  the  possession 
thereof. 

The  defendant,  Daniel  Rhoads,  disclaimed  having  any 
interest  in  the  demanded  premises.  The  defendants 
Horace  Whitaker  and  Nathan  H.  Garretson  answered, 
and,  among  other  defenses  set  up,  pleaded  in  bar  of  the 
action  sections  319,  320,  321,  and  322,  of  the  Code  of 
Civil  Procedure. 

The  case  was  tried  by  the  court,  without  a  jury,  and 
the  findings  were  in  substance  as  follows : 

That  the  plaintiff  was  the  holder  of  a  United  States 
patent  for  the  land  described  in  the  complaint,  which 
was  duly  issued  to  it  on  November  1,  1891,  under  and 
by  virtue  of  the  act  of  Congress  of  July  27,  1866,  en- 
titled ''An  act  granting  lands  to  aid  in  the  construction 
of  a  railroad  and  telegraph  line  from  the  states  of  Mis- 
souri and  Arkansas  to  the  Pacific  coast,  by  the  southern 
route." 

That  the  road  was  located  and  constructed  in  con- 
formity with  the  provisions  of  the  granting  act;  that  on 
January  3,  1867,  plaintiff  duly  located  its  line  of  route 
opposite  the  land  in  controversy,  and  on  that  day  filed 
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in  the  office  of  the  commissioner  of  the  general  land- 
office  at  Washington  a  map  definitely  locating  the  route 
of  the  railroad  to  be  built  by  plaintiff ;' that  the  lands  in 
controversy  were  shown  to  be  agricultural  lands,  and 
within  twenty  miles  of  the  definite  line  of  the  road  as 
laid  out  and  constructed;  and  that  under  said  act  of 
Congress  plaintiff  became  the  owner  in  fee  of  said 
lands,  and  entitled  to  the  possession  thereof  upon  the 
filing  of  the  map  of  definite  location  on  January  3, 
1867. 

That  on  April  9,  1867,  the  defendant  Whitaker  duly 
swore  to  a  possessory  claim  including  the  land  in  con- 
troversy, setting  up  that  he  claimed  the  land  under  and 
by  virtue  of  the  act  of  the  legislature  of  the  state  of 
California,  approved  April  20,  1852;  that  Whitaker  set- 
tled on  said  land  in  1865,  and  built  a  cabin  thereon  in 
1866,  and  commenced  the  cultivation  thereof,  and  that 
up  to  1876  he  used  said  land  for  stock  and  farming 
purposes,  and  claimed  the  right  to  the  possession  of  the 
same  as  his  own  under  color  of  title  adverse  to  the 
plaintiff  and  to  the  whole  world;  that  such  possession 
was  hostile  to  the  plaintiff,  and  was  open  and  notorious, 
and  plaintiff  during  said  time  had  knowledge  of  his  ad- 
verse claim. 

That  in  October,  1875,  a  certificate  of  purchase  for 
said  land  was  issued  to  Whitaker  by  the  United  States 
land-office,  and  the  purchase  price  therefor  was  duly 
paid  by  him  to  said  land-office. 

That  on  April  29,  1876,  defendant  Whitaker  exe- 
cuted a  grant,  bargain,  and  sale  deed  of  said  land  to 
defendant  Garretson,  and  that  immediately  after  the 
transfer  Garretson  went  into  possession  of  said  land 
under  said  deed,  and  ever  since  has  used  the  same  for 
farming  and  stock  purposes;  that  the  possession  of 
Garretson  has  been  open,  notorious,  and  continuous, 
under  color  and  claim  of  title,  to  the  exclusion  of  plain- 
tiff and  the  whole  world,  for  a  period  of  more  than  five 
years,  and  that  during  the  whole  of  said  time  plaintiff 
has  had  knowledge  of  the  claim  of   Garretson,  but  has 
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never  in  any  way  interfered  with  his  possession  or  oc- 
cupation before  the  filing  of  the  complaint  in  this 
action. 

That  the  land  was  surveyed  in  1869  and  was  with- 
drawn for  the  plaintiflf  May  21,  1867. 

That  on  February  28,  1872,  Whitaker  filed  a  declara- 
tory statement  for  the  land  alleging  settlement  thereon 
in  1865;  that  on  November  4,  1872,  he  submitted  his 
pre-emption  proof,  and  tendered  payment  far  the  land, 
but  his  application  to  enter  wa3  rejected  by  the  local 
officers  of  the  United  States  land-office,  whose  action 
was  sustained  by  the  commissioner  of  the  general  land- 
oflBce  in  June,  1874,  and  again  by  the  secretary  of  the 
interior  in  April,  1875;  that  upon  a  motion  for  review 
the  secretary  of  the  interior  in  September,  1875,  allowed 
Whitaker  to  complete  his  entry  by  making  pa3anent  of 
the  land,  and  the  former  decision  was  revoked,  and 
Whitaker's  entry  was  allowed  upon  the  proof  offered  by 
him  in  1872;  that  after  the  payment  of  the  said  pur- 
chase money  the  railroad  company  moved  for  a  new 
trial,  which  was  granted  July  1,  1876,  and  on  February 
27,  1877,  the  trial  was  had  at  the  local  land-office  at 
Visalia,  and  resulted  in  favor  of  the  plaintiff,  and  a 
patent  was  finally  issued  to  plaintiff  in  1891  as  before 
stated. 

As  conclusions  of  law,  the  court  found  that  plaintiff 
became  the  owner  in  fee  of  said  land  and  entitled  to 
the  possession  thereof  upon  filing  said  map  of  definite 
location  on  January  3,  1867;  and  from  the  stipulation 
as  to  the  facts  and  from  the  evidence  the  court  con- 
cluded that  the  government  of  the  United  States  has 
not  had  any  interest  in  said  land  since  January  3,  1867, 
and  that  Garretson  has  acquired  the  ownership  of  the 
land  by  adverse  possession,  and  is  now  the  owner  thereof 
as  against  the  plaintiff,  and  that  plaintiff's  rights  thereto 
are  barred  by  the  statute  of  limitation. 

Judgment  was  accordingly  entered  in  favor  of  the 
defendants,  from  which  and  from  an  order  denying  its 
motion  for  a  new  trial  the  plaintiff  appeals. 
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That  the  grant  to  the  railroad  company  was  a  grant 
in  praesenti,  and  operated  to  vest  in  the  grantee  a  perfect 
title  to  the  granted  lands  when  the  map  of  the  definite 
location  of  the  road,  opposite  the  lands,  was  filed  in  the 
office  of  the  conmiissioner  of  the  general  land-office  is 
no  longer  an  open  question.  It  has  been  so  held  by 
numerous  decisions  rendered  in  similar  cases  by  the 
supreme  court  of  the  United  States  and  by  this  court 
And  thereafter  the  grantee  could  have  maintained  an 
action  for  the  possession  of  any  such  lands,  without 
waiting  for  the  issuance  of  a  patent  therefor.  (Curtner 
V.  United  States,  149  U.  S.  675,  and  cases  cited;  For- 
tester  v.  Scott,  92  Cal.  ^02;  Jatunn  V.  Smith,  95  Cal.  154.) 

In  the  case  last  cited  it  is  said :  "When  the  legal  title 
to  land  is  granted  by  act  of  Congress,  the  title  of  the 
government  is  as  effectively  divested  as  it  would  be  by 
the  issuance  of  a  patent  therefor  by  the  executive  de- 
partment, under  authority  of  law,  and  such  land  then 
becomes  subject  to  the  limitation  laws  of  the  state  in 
which  it  is  situated;  and  an  adverse  possession  thereof 
after  the  date  of  such  grant  for  the  requisite  i)eriod 
fixed  by  such  laws  will  ripen  into  a  legal  title  in  favor 
of  the  adverse  possessor,  and  the  effect  of  such  posses- 
sion is  not  interrupted  or  defeated  by  the  subsequent 
issuance  of  a  patent  therefor,  in  pursuance  of  such  act 
of  Congress.*'     (Citing  cases.) 

But,  conceding  the  law  to  be  as  above  stated,  still  it 
is  earnestly  insisted  for  appellant  that  the  findings  are 
insufficient  to  support  the  judgment,  because  there  is 
no  finding  that  after  1878  defendants  paid  all  the  taxes, 
state,  county,  or  municipal,  which  were  levied  and  as- 
sessed upon  the  land,  as  required  by  section  325  of  the 
Code  of  Civil  Procedure,  as  amended  in  that  year. 

The  section  referred  to  provides  "that  in  no  case 
shall  adverse  possession  be  considered  established, 
under  the  provision  of  any  section  or  sections  of  this 
code,  unless  it  shall  be  shown  that  the  land  has  been 
occupied  and  claimed  for  the  period  of  five  years  con- 
tinuously, and  the  party  or  persons,  their  predecessors 
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and  grantors,  have  paid  all  the  taxes,  state,  county,  or 
municipal,  which  have  been  levied  and  assessed  upon 
such  land.'' 

It  was  clearly  proved  that  defendants  held  possession 
of  the  land  and  claimed  title  thereto  adversely  to  all  the 
world  continuously  from  the  time  plaintiff  acquired  its 
title  in  1867  up  to  the  time  of  the  trial,  and  that  Gar- 
retson  paid  all  taxes  levied  and  assessed  upon  the  land 
up  to  1891,  when  a  claimant  under  the  plaintiff  paid 
them  for  that  year. 

If,  therefore,  the  statute  ran  in  favor  of  defendants 
after  1872,  Garretson  acquired  a  perfect  title  in  fee  to 
the  land  long  before  1891.  And  the  rule  is  that  a  de- 
fendant in  ejectment,  who  relies  on  the  statute  of  limi- 
tations, makes  a  complete  defense  if  he  shows  a  continued 
adverse  possession  for  five  years,  and  a  payment  of  all 
taxes  after  1878,  although  not  the  five  years  next  pre- 
ceding the  commencement  of  the  action;  and  when  the 
fee  is  once  acquired  by  a  five  years'  adverse  possession, 
it  continues  till  conveyed  by  the  possessor,  or  till  lost 
by  another  adverse  possession  of  five  years.  (Arring' 
ton  V.  Liscom,  34  Cal.  365;  94  Am.  Dec.  722;  Cannon  v. 
Stockman,  36  Cal.  535;  95  Am.  Dec.  205.)  Whether, 
then,  Garretson  paid  the  taxes  assessed  on  the  land  for 
the  year  1891  was  wholly  immaterial,  as  his  failure  to 
pay  them  could  not  divest  or  in  any  way  affect  a  title 
already  acquired.     (Webber  v.  Clarke,  74  Cal.  11.) 

The  ultimate  fact  to  be  determined  was  whether 
or  not  Garretson  had  acquired  title  to  the  demanded 
premises  under  and  by  virtue  of  the  statute  of  limita- 
tions; and  to  establish  that  fact  the  burden  was  upon 
him  to  show  that  he  or  his  grantor  had  held  possession 
of  the  property  adversely,  and  had  paid  all  taxes  lev- 
ied and  assessed  thereon  for  a  period  long  enough  to 
vest  the  title  in  him  under  the  provisions  of  the  statute. 
Whether  he  had  paid  all  the  taxes  or  not  was  a  mere 
probative  fact  which  it  was  not  necessary  to  allege 
(BaU  V.  Nichols,  78  Cal.  193),  and  which  was  necessarily 
covered  by  the  finding  as  to  the  ultimate  fact. 

OiX.  Oai..— 18 


Digitized  by  VjOOQ  IC 


274    Southern  Pac.  R.  R.  Co.  v.  Whitaker.  [109  CaL 

It  is  well  settled  that  the  findings  should  be  statements 
only  of  the  ultimate  facts  in  controversy,  and  not  of 
the  probative  facts,  though  findings  of  probative  facts 
where  the  ultimate  facts  necessarily  resulted  from  them 
have  been  held  sufficient.  (Mathews  V.  KinseU,  41  Cal. 
512;  Biddel  V.  Brizzolara,  56  Cal.  374;  Smith  V.  Mohn,  87 
Cal.  489;  BuU  v.  Bray,  89  Cal.  286.) 

Ross  V.  Evans,  65  Cal.  439,  cited  by  appellant,  was 
an  action  of  ejectment  in  which  the  defendant  pleaded 
the  statute  of  limitations.  The  court  found  an  adverse 
possession  by  defendant  and  his  grantors  from  1862  to 
the  trial  in  1883,  and  that  the  lands  had  never  been 
assessed  to  defendant  or  his  grantors  since  the  year 
1877,  nor  had  they  paid  the  taxes  thereon.  The  plain- 
tiff had  judgment  and  the  defendant  appealed.  The 
court  said :  'The  defect  in  the  findings  is  that  it  is  not 
made  to  appear  by  them  whether  any  taxes  were  levied 
and  assessed  on  the  land  in  suit.  If  none  were  assessed 
of  course  he  is  not  bound  to  prove  that  he  paid  them. 
But,  as  said  above,  if  the  taxes  were  levied  on  the  land 
and  assessed  to  any  one,  defendant  must,  to  make  out 
the  defense  set  up,  show  that  he  or  his  grantors  paid 
them."  And  for  this  defect  and  other  errors  the  judg- 
ment was  reversed.  That  case  is  clearly  distinguishable 
from  this,  and  we  conclude  that  the  findings  here  com- 
plained of  were  sufficient. 

But  conceding  that  there  should  have  been  a  specific 
finding  as  to  the  assessment  and  payment  of  taxes,  still 
it  clearly  appears  from  the  evidence  that  if  such  a  find- 
ing had  been  made  it  must  have  been  in  favor  of  de- 
fendants. And  this  being  so  the  plaintiff  was  in  no 
way  prejudiced  by  the  failure,  and  the  judgment  cannot 
be  reversed  on  this  ground.  (Hutchings  V.  Castle,  48 
Cal.  152;  People  v.  Center,  66  Cal.  551;  Murphy  V.  Ben- 
nett, 68  Cal.  528;  Winslow  V.  Gohransen,  88  CaL  450.) 

It  is  further  contended  that  while  the  contest  between 
the  plaintiff  and  defendants  in  regard  to  the  title  to  this 
land  was  pending  in  the  land  department  of  the  govern- 
ment— ^from  1872  down  to    near   the   time   when   the 
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patent  was  issued  in  1891 — ^the  statute  of  limitations 
did  not  and  could  not  run  in  favor  of  defendants. 

No  authorities  in  support  of  this  contention  are  cited, 
and  we  know  of  none  that  uphold  it.  The  time  within 
which  actions  must  be  commenced  is  a  matter  of  stat- 
utory regulation.  Under  our  statute  no  action  for  the 
recovery  of  real  property  or  the  possession  thereof  can 
be  maintained  unless  such  action  is  commenced  within 
five  years  after  the  cause  of  action  accrues.  (Code  Civ. 
Proc.,  sees.  318,  319.)  There  are  some  exceptions  to 
this  rule  as  provided  in  section  328  of  the  Code  of  Civil 
Procedure,  but  there  is  no  such  exception  as  that 
claimed  here.  The  plaintiff's  cause  of  action  accrued 
when  it  acquired  its  title  in  1867,  and  we  know  of  no 
statute  or  rule  of  law  which  could  have  prevented  or 
stopped  the  running  of  the  statute  thereafter. 

It  follows  that  the  judgment  and  order  appealed  from 
should  be  affirmed. 

Britt,  C,  and  Searls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  appealed  from  are  affirmed. 

Harrison,  J.,  Van  Fleet,  J.,  Garoutte,  J. 


[Crim.  No.  28.    Department  One.— September  30,  1895.] 

THE    PEOPLE,  Appellant,   v.  THOMAS   HICKEY, 
Respondent. 

Criminal  Law — Sodomy— Simple  Assault. — ^Thc  oflFense  of  simple 
assault  is  not  an  element  of  the  crime  of  sodomy  if  the  act  is 
not  committed  with  or  upon  a  human  being,  or  if  done  or  at- 
tempted with  the  consent  of  the  other  party. 

Id. — Instructions — Evidence. — On  a  trial  for  sodomy,  where  the  pros- 
ecution introduces  evidence  as  to  circumstances  of  guilt  arising 
upon  two  different  occasions,  which,  as  to  one  of  these  occa- 
sions, merely  disclosed  a  simple  assault,  it  is  error  for  the  court 
to  refuse  an  instruction,  at  the  request  of  the  defendant,  that, 
under  the  evidence,  he  might  be  convicted  of  a  simple  assault. 
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Appeal  from  an  order  of  the  Superior  Court  of  Ala- 
meda County  granting  a  new  trial.  John  Ellsworth, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  F.  Fitzgerald,  Attorney  General,  Charles  H.  Jack- 
son, Deputy  Attorney  General,  and  Charles  E.  Snook,  Dis- 
trict Attorney,  for  Appellant. 

W.  F.  Aram,  for  Respondent. 

Garoutte,  J. — ^The  defendant  was  convicted  of  the 
crime  of  sodomy,  and  his  motion  for  a  new  trial  was 
subsequently  granted.  The  motion  was  granted  upon 
the  ground  that  the  trial  court  committed  error  in  not 
instructing  the  jury,  at  the  request  of  the  defendant, 
that,  under  the  evidence,  he  might  be  convicted  of  a 
simple  assault.  There  is  some  question  made  by  de- 
fendant's counsel  that  the  information  charged  specific- 
ally the  offense  of  assault,  in  addition  to  the  felony,  but, 
in  the  absence  of  a  special  demurrer  upon  that  ground, 
we  think  the  matter  of  little  importance. 

The  offense  of  simple  assault  may  or  may  not  be  an 
element  in  the  felony  designated  as  sodomy.  It  is  not 
an  element  of  the  offense  where  the  crime  is  not  com- 
mitted with  or  upon  a  human  being;  and,  secondly,  it  is 
not  an  element  in  the  offense  where  the  act  is  done  or 
attempted  with  the  consent  of  the  other  party.  It 
therefore  follows  that  in  many  cases  the  trial  court  is 
justified  in  refusing  to  instruct  the  jury  as  was  here 
requested.  This  case  is  not  one  coming  within  the  first 
class  stated,  and,  as  to  the  evidence  of  consent,  we  think 
it  may  well  have  been  submitted  to  the  jury  as  a  ques- 
tion of  fact.  It  is  further  argued  that  the  evidence 
discloses  either  a  commission  of  the  felony,  or  estab- 
lishes that  the  defendant  is  wholly  innocent.  Possibly 
the  evidence  might  support  such  conclusion  if  the  prose- 
cution had  confined  itself  to  facts  occurring  at  a  single 
time;  but,  for  reasons  not  here  perceptible,  evidence 
was  introduced  as  to  circumstances  of    guilt  arising 
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upon  two  different  occasions,  and  upon  different  days. 
The  evidence  failed  to  disclose  the  commission  of  a 
felony  upon  one  of  these  occasions  at  least,  but  possibly 
disclosed  a  simple  assault.  By  reason  of  these  facts  the 
principle  of  law  presented  is  enveloped  in  some  confu- 
sion. But  section  220  of  the  Penal  Code  in  terms  recog- 
nizes the  offense  of  assault  with  intent  to  commit  the 
crime  here  charged,  and  a  simple  assault  is  a  necessary 
element  in  the  offense  named  in  said  section  220.  From 
all  the  facts  here  disclosed  we  conclude  the  question  of 
consent  was  an  open  one,  which  should  have  been  pre- 
sented to  the  jury ;  and,  also,  that  the  case  was  such  that 
the  question  of  assault  likewise  should  have  been  sub- 
mitted to  the  jury. 

For  these  reasons  the  order  is  affirmed. 

Van  Fleet,  J.,  and  Harrison,  J.,  concurred. 


[Crim.  No.  26.     Department  Two. — September  30,   1895.] 

THE    PEOPLE,  Respondent,  v.  JOHN    MARONEY, 

Appellant. 

Criminal  Law — Decision  of  Jury — ^Evidence — Appeal. — ^The  decision 
of  a  jury  in  a  criminal  case,  upon  legal  evidence,  is  absolutely 
final  and  not  subject  to  review  upon  appeal. 

Id. — Conviction  for  Lesser  Crime. — A  defendant  who  is  convicted  of 
burglary  in  the  second  degree,  upon  evidence  which  showed 
that  the  crime  could  only  have  been  burglary  in  the  first  degree, 
is  not  prejudiced  by  such  error,  and  cannot  object  thereto  on 
appeal. 

Id. — Defendant  Charged  by  Alias  Name — Prior  Convictions. — 
Where  an  indictment  is  directed  against  a  defendant  by  his  true 
name,  and  also  by  a  number  of  pseudonyms,  and  charges  him  with 
the  conviction  of  prior  offenses  under  each  of  such  names,  it  is 
not  error,  in  reading  the  indictment  to  the  jury,  to  also  read  to 
them  such  list  of  pseudonyms,  although  the  part  of  the  indictment 
containing  the  averments  of  prior  convictions  was  not  read  because 
the  defendant  admitted   them. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
the  City  and  County  of  San  Francisco  and  from  an 
order  refusing  a  new  trial. 
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Reel  B.  Terry,  for  Appellant. 

W.  T.  Fitzgerald,  Attorney  General,  Charles  JET.  Jack- 
son, Deputy  Attorney  General,  and  W.  S.  Barnes,  District 
Attorney,  for  Respondent. 

Henshaw,  J. — ^The  defendant  was  charged  with  the 
crime  of  burglary,  and  by  the  jury  was  found  guilty  of 
burglary  in  the  second  degree. 

Upon  behalf  of  the  people  it  was  shown  that  after 
midnight  a  police  officer  passing  the  barber  shop  of  one 
Antonia  Thomas,  heard  a  noise  therein.  The  shop  was 
in  darkness.  He  attempted  to  open  the  door,  but  was 
prevented  by  some  one  within;  an  entrance  was  forced 
and  the  person  within  ran  into  the  back  room  and  hid 
under  the  bed.  That  person  was  the  defendant.  He 
appeared  to  be  stupid  from  whisky  or  opium,  but  said, 
upon  his  arrest,  that  the  barber  had  given  him  permis- 
sion to  sleep  in  the  shop.  This  declaration  was  upon 
the  trial  supported  by  a  witness  for  the  defense,  who 
testified  that  he,  the  defendant,  Jhomas  and  others,  had 
been  drinking  at  a  neighboring  saloon  until  about  mid- 
night, when  they  went  together  to  the  barber-shop. 
There  they  drank  a  bottle  of  whisky,  and,  the  defendant 
being  very  drunk,  Thomas  suggested  that  he  remain  and 
sleep  off  his  intoxication.  The  barber  then  took  a  num- 
ber of  razors  to  hypothecate  for  more  liquor,  and  the 
party,  after  turning  out  the  gas,  left  the  shop  with  the 
defendant  therein.  They  proceeded  to  the  saloon  of 
the  witness'  aunt,  where  more  liquor  was  drunk.  The 
razors  were  left  with  the  witness  as  security,  and  upon 
the  following  day  he  returned  them  to  Thomas*.  The 
defendant  did  not  take  the  stand,  and  the  other  mem- 
ber of  the  party  was  reported  as  on  his  deathbed. 

The  barber,  Thomas,  testified  that  he  had  been  drink- 
ing upon  the  night  in  question,  and  had  been  drinking 
with  these  men;  that  he  had  taken  twenty  or  thirty 
drinks  and  was  somewhat  under  the  influence  of  liquor; 
but  that  he  had  not  visited  his  shop  that  night  with  the 
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defendant  or  with  any  one  else;  had  taken  no  razors 
from  it,  and  had  not  given  defendant  permission  to  en- 
ter or  stay  in  it. 

In  this  state  of  the  case  it  cannot  be  said  that  there 
was  no  evidence  to  warrant  a  conviction.  If  the  jury 
believed  the  witnesses  for  the  people,  as  from  the  ver- 
dict it  seems  they  did,  the  evidence  fully  warranted  a 
finding  of  the  defendant's  guilt.  The  power  of  a  jury 
in  determining  the  weight  to  be  given  to  testimony  is, 
within  the  rules  of  evidence,  exclusive  and  supreme, 
and  appeals  to  this  court  in  criminal  cases  do  not  lie 
from  the  verdict  of  the  jury  upon  controverted  question 
of  fact,  but  solely  upon  propositions  of  law.  (Const., 
art.  VI,  sec.  4;  Pen.  Code,  sec.  1285.)  We  are  not  by 
this  to  be  understood  as  declaring  that  a  verdict  of 
guilty,  unsupported  by  any  evidence,  could  not  be  re- 
viewed upon  appeal.  It  could,  for  such  a  verdict 
would  be  contrary  to  law,  and,  therefore,  subject  to  re- 
versal, because  the  appeal  would  present  a  question  of 
law  under  the  constitution.  But  we  do  mean  to  declare 
the  rule  which  is  unquestionaJ[)le,  yet  sometimes  lost 
sight  of  by  counsel,  that  the  decision  of  a  jury  upon 
legal  evidence,  in  so  far  as  this  tribunal  is  concerned, 
is  absolutely  final  and  not  subject  to  review  upon  appeal. 

The  jury  found  the  defendant  guilty  of  burglary  in 
the  second  degree,  and  this  is  claimed  to  be  error  in 
that  the  crime  as  disclosed  by  the  evidence  could  only 
have  been  burglary  in  the  first  degree.  This  conten- 
tion has,  however,  been  disposed  of  in  the  case  of  People 
V.  Bamhart,  59  Cal.  381,  where  the  court  has  said  that 
it  is  a  sufficient  answer  to  such  objection  to  say  that  the 
defendant  is  not  prejudiced  by  the  error  complained  of. 

The  indictment  charged  the  commission  of  the  crime 
against  "John  Maroney,  alias  James  Forbes,  alias  Frank 
Moran,  alias  Frank  Dolan,"  and  defendant  claims  that 
he  was  prejudiced  in  the  minds  of  the  jury  by  the  read- 
ing to  them  of  this  list  of  pseudonyms. 

At  ancient  common  law  it  was  considered  that  no 
advantage  could  be   taken  of  any  error  in  the  indict- 
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ment  as  to  the  name  of  the  defendant,  it  being  held 
that  the  accusation  was  directed  against  the  prisoner 
by  whatsoever  name  called.  But  by  the  statute  of 
1  Henry  V.,  c,  5,  it  was  made  necessary  to  state  cor- 
rectly "the  names,  estates,  degrees,  mysteries,  and 
places  of  residence  of  defendants  in  all  criminal  pro- 
ceedings." Under  this  rule  of  criminal  pleading,  and 
the  similar  rule  which  obtained  in  civil  practice,  seri- 
ous consequences  arose  from  misnomers.  Fleas  in 
abatement  were  sustained  to  indictments  and  declara- 
tions, and  delay  and  difficulty  of  course  ensued.  In 
criminal  cases,  therefore,  where  it  was  uncertain  by 
which  of  two  or  more  names  the  defendant  should  be 
designated,  it  became  usual  to  plead  all,  connected  by 
alias  dictus.  Then,  if  the  defendant  pleaded  misnomer, 
"the  prosecutor  may  reply  that  the  defendant  is  known 
as  well  by  one  name  as  the  other,"  and  the  defendant 
was  not  allowed  to  interpose  a  plea  that  he  was  not 
known  by  the  alias  name.  (Chitty's  Criminal  Law, 
♦208,  *446;  Bishop's  Criminal  Procedure,  sec.  681.) 

Under  the  reformed  procedure  of  our  code  no  plea  of 
abatement  lies  in  case  of  misnomer  and  no  new  indict- 
ment becomes  necessary  for  such  irregularity.  Upon 
arraingment  a  defendant  is  called  upon  to  give  his  true 
name,  or  be  proceeded  against  by  the  name  charged  in 
the  indictment.  If  he  answers  to  another  name,  that 
name  is  entered  in  the  minutes,  and  the  subsequent 
proceedings  are  had  against  him  under  it.  (Pen.  Code, 
sec.  989.)  And  if  at  any  time  his  true  name  is  discov- 
ered, it  is  used  in  all  future  steps.    (Pen.  Code,  sec.  953.) 

Our  system,  therefore,  renders  unnecessary  in  most 
instances  the  use  of  the  alias  dicttts,  and  there  can  be 
no  manner  of  doubt  but  that  this  formula,  useful  and 
proper  in  its  day,  may  now  be  made  an  engine  of  op- 
pression to  a  defendant. 

At  common  law  the  jury  was  composed  of  the  liti- 
gants' neighbors  and  friends.  The  individual  selection 
was  made  of  men  who  knew  the  parties  and,  so  far  as 
possible,  of  men  who  knew  of  the  facts  in  dispute.    In 
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criminal  matters,  also,  jurors  were  drawn  from  the  vic- 
inage  in  order  that  the  defendant,  tried  by  his  neigh- 
bors, might  have  the  advantage  of  a  good  reputation,  if 
he  had  earned  one,  and  the  crown,  upon  the  other  hand, 
might  be  aided  by  the  jurors'  knowledge  that  he  was  a 
bad  man,  if  such  were  the  fact. 

But  under  our  system,  where  in  practice,  at  least,  it 
is  sought  to  obtain  a  jury  knowing  as  little  as  may  be 
of  the  offense  and  the  alleged  offender,  it  needs  no  rea- 
soning to  show  that  if  an  indictment  be  read  to  such  a 
jury  charging  with  the  commission  of  a  crime  John 
Doe,  alias  Slippery  Jack,  alias  Ticket-of-Leave  Bill,  etc., 
etc.,  the  defendant  at  once  is  prejudiced  in  their  minds, 
and  if  such  an  indictment  were  so  framed  without  rea- 
son, we  should  not  hesitate  to  declare  that  its  reading 
would  prevent  the  defendant  from  obtaining  the  fair 
and  impartial  trial  to  which  the  law  entitles  him. 

But  such  is  not  this  case.  While  for  most  purposes 
the  need  and  use  of  the  charging  alias  are  done  away 
with,  it  is  still  proper  in  some  instances — an  illustra- 
tion of  one  of  which  is  offered  by  this  indictment. 
The  indictment  charged  the  defendant  with  conviction 
of  prior  offenses — eight  in  number.  The  convictions  in 
these  cases  were  against  this  defendant,  but  under  the 
different  names  charged.  For  the  purpose  of  identify- 
ing him  as  the  person  who  had  suffered  those  convic- 
tions, the  use  of  the  alia^  was  not  only  permissible,  but 
proper.  The  indictment  upon  its  face  showed  the  rea- 
son, and  the  fact  that  the  part  of  it  containing  the  aver- 
ments of  prior  convictions  was  not  read  to  the  jury 
because  the  defendant  admitted  them  did  not,  under 
the  circumstances,  make  it  error  to  read  the  pseudo- 
nyms. It  was  the  duty  of  the  clerk  to  read  all  the  in- 
dictment excepting  the  portion  withdrawn  as  an  issue 
by  the  defendant's  admission. 

The  judgment  and  order  are  affirmed. 

McFarland,  J.,  and  Temple,  J.,  concurred. 
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[No.   19431.    Department    Two.— October  i,    1895.] 

LOUISA  ABBOTT,  Respondent,  v.  SOUTHERN  PACI- 
FIG  RAILROAD  COMPANY,  Appellant, 

Damages  for  Construction  of  Railroad  —  Evidence  —  Depreoation 
OP  Value  for  Residence. — ^In  a  proceeding  to  recover  damages 
for  the  ejection,  maintenance,  and  operation  of  a  railroad  in  a 
street  in  the  residence  portion  of  a  city,  and  in  front  of  the 
plaintiff's  residence,  evidence  is  admissible  to  show  a  deprecia- 
tion of  value  of  plaintiff's  lot  for  residence  purposes. 

Id. — ^Inconvenience  and  Danger  to  Residents. — ^The  inconvenience 
and  danger  from  the  construction  and  operation  of  a  railroad  are 
considerations  which  naturally  operate  upon  the  minds  of  men  in 
purchasing  land  for  a  home,  and  are  proper  to  be  considered 
in  determining  the  value  of  a  lot  in  the  residence  portion  of  a 
dty  in  front  of  which  the  road  is  operated. 

Id.— Amount  of  Depreciation — ^Erroneous  Element  in  Calculation 
of  Value — Motion  to  Strike  out  Testimony. — Where  a  wit- 
ness testified  in  chief  as  to  the  market  value  of  the  block  of 
land  on  which  the  plaintiff  resided  before  the  railroad  was  con- 
structed in  the  street  in  front  of  it,  and  as  to  its  value  after 
the  road  was  built  through  the  street,  and  had  described  the 
changes  and  inconveniences  occasioned  to  the  street  by  the  cut 
and  fill  thereon,  the  fact  that  the  witness  in  the  course  of  his 
examination  and  on  cross-examination  made  statements  from 
which  it  might  be  inferred  that  the  question  of  the  value  of  the 
plaintiffs  land,  had  the  road  been  built  on  another  street,  en- 
tered into  and  became  an  erroneous  element  in  his  calculation 
of  market  value,  such  erroneous  element  goes  only  to  the  value 
of  the  testimony,  and  not  to  its  admissibility,  and,  while  a  proper 
subject  for  comment  before  the  jury  and  for  instructions  by  the 
court,  does  not  require  the  court  to  grant  a  motion  to  strike  out 
the  whole  testimony  of  the  witness  as  to  the  facts  which  showed 
a  reduction  in  the  market  value. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbara  County  and  from  an  order  denying  a 
new  trial.    W.  B.  Cope,  Judge. 

The  facts  are  stated  in  the  opinion. 

R.  B.  Canfield,  for  Appellant. 

The  testimony  shows  that  the  establishment  of  the 
railroad  had  a  beneficial  effect  upon  the  value  of  prop- 
erty in  the  city,  and  it  was  erroneous  to  allow  evidence 
as  to  how  much  greater  the  rise  in  value  of  plaintiff's  lot 
would  have  been  if  the  road  had  gone  through  the  town 
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upon  some  other  street.  (MuUer  v.  Southern  Pac.  Branch 
Ry.  Co.,  83  Cal.  240,  243,  and  cases  cited;  also  Chicago 
etc.  R.  R.  Co.  V.  Francis,  70  111.  238;  Eberhart  V.  Chicago 
etc.  Ry.  Co.,  70  111.  347;  Page  v.  Chicago  etc.  P.  Ry.  Co., 
70  111.  324;  Chicago  etc.  R.  R.  Co.  V.  HaU,  90  lU.  42; 
City  of  Denver  v.  Bayer,  7  Col.  113 ;  Hopkins  v.  Western 
Pac.  R.  R.  Co.,  50  Cal.  190;  Hogan  v.  Central  Pac.  Ry. 
Co.,  71  Cal.  83.) 

B.  F.  Thomas,  for  Respondent. 

Plaintiff  was  entitled  to  recover  damages  for  the  tak- 
ing of  her  property .  without  consideration  for  benefits 
done  by  the  corporation  to  the  plaintiff's  land  in  miti- 
gation of  the  damage.  (Reardon  V.  San  Francisco,  66 
Cal.  493;  56  Am.  Rep.  109;  Pacific  Coast  Ry.  Co.  V.  Por- 
ter,  74  Cal.  261 ;  Midler  v.  Southern  Pac.  Branch  Ry.  Co., 
83  Cal.  240.)  Damages  may  be  recovered  by  one  who  owns 
a  lot  abutting  on  a  public  street,  upon  appropriation  of 
the  street  by  a  railroad  company,  which  depreciates  the 
value  of  the  abutting  lot.  (Webber  v.  California  etc. 
R.  R.  Co.,  51  Cal.  425;  Williams  V.  New  York  Cent.  R.  R. 
Co.,  16  N.  Y.  97;  69  Am.  Dec.  651;  Story  V.  New  York 
Elevated  R.  R.  Co.,  90  N.  Y.  122;  43  Am.  Rep.  146; 
Bloomfield  etc.  Gaslight  Co.  V.  Calkins,  62  N.  Y.  388; 
Uline  V.  New  York  etc.  R.  R.  Co.,  101  N.  Y.  98;  54  Am. 
Rep.  661;  Henderson  V.  New  York  Cent.  R.  R.  Co.,  78 
N.  Y.  433;  Pennsylvania  etc.  R.  R.  Co.  v.  Walsh,  124  Pa. 
St.  544 ;  10  Am.  St.  Rep.  611 ;  Kans  V.  New  York  etc.  R.  R 
Co.,  125  N.  Y.  164 ;  Hughes  v.  Metropolitan  etc.  Ry.  Co., 
130  N.  Y.  14.)  The  abutting  owner  has  the  right  to 
share  in  the  advance  of  property  resulting  in  the  con- 
struction of  the  railroad.  (Winona  etc.  R.  R.  Co.  v. 
Waldron,  11  Minn.  515;  88  Am.  Dec.  100;  Meacham  V. 
Fitchburg  R.  R.  Co.,  4  Cush.  295 ;  Pappenheim  V.  Metro- 
politan  etc.  Ry.  Co.,  128  N.  Y.  449;  26  Am.  St.  Rep. 
486.) 

Searls,  C. — Plaintiff,  the  respondent  herein,  was  the 
owner  of  a  block  of  land  in  the  city  of  Santa  Barbara, 
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California,  bounded  by  four  of  the  public  streets  of  said 
city,  along  one  of  which,  to  wit,  Gutierrez  street,  the 
defendant  (a  corporation)  constructed,  in  1887,  a  rail- 
road for  the  transportation  of  freight  and  passengers. 
This  action  is  brought  to  recover  damages  sustained  by 
plaintiff  to  her  premises  for  the  erection,  maintenance^ 
and  operation  of  such  railroad. 

The  answer  of  defendant  put  in  issue  the  material 
allegations  of  the  complaint;  and  for  a  further  defense 
set  up  a  grant  to  it  by  the  municipal  authorities  of 
Santa  Barbara  of  the  right  to  lay,  maintain  and  oper- 
ate its  railroad  upon,  over,  and  through  said  Gutierrez 
street;  and  averred  that  the  railroad  was  constructed 
and  operated  in  a  usual  and  proper  manner  and  in  con- 
formity with  the  requirements  of  the  ordinance,  and 
that  the  roadbed  was  made  to  conform  as  near  as  might 
be  to  the  natural  surface  of  said  Gutierrez  street  and  to 
the  official  grade  thereof. 

The  cause  was  tried  by  a  jury  and  a  verdict  for 
$1,400  rendered  in  favor  of  the  plaintiff,  upon  which 
judgment  was  entered. 

Defendant  appeals  from  the  judgment  and  from  an 
order  denying  its  motion  for  a  new  trial.  The  first 
error  assigned  by  appellant  is  based  upon  the  action  of 
the  court  in  refusing  to  strike  out  the  testimony  of  A. 
0.  Perkins,  a  witness  on  behalf  of  plaintiff. 

The  witness  upon  his  examination  in  chief  testified 
in  relation  to  the  value  of  plaintiff's  Ipt  of  land  and  the 
injury  thereto  by  the  construction  of  defendant's  rail- 
road along  the  street  adjoining  it,  substantially,  that  he 
was  a  real  estate  agent,  and  knew  the  block  of  land 
upon  which  Mrs.  Abbott  resided,  bounded  by  Gutierrez 
Haley,  De  la  Vina,  and  Bath  streets.  Just  prior  to  the 
time  the  railroad  commenced  work  in  August,  1887,  the 
block  could  have  been  sold  for  $15,000.  After  the  road 
was  constructed  and  put  into  operation  along  the  front 
of  the  property  on  Gutierrez  street  the  lot  was  worth 
$3,000  less.  For  about  half  the  frontage  on  that  street 
the  grade  was  raised  twelve  to  fifteen  or  eighteen  inches. 
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so  that  the  lots  would  have  to  be  filled  to  grade;  and 
taking  into  account  that  a  railroad  in  front  of  that  prop- 
erty naturally  depreciated  it,  he  did  not  think  it  worth 
so  much  by  $3,000  as  before  the  road  was  built. 

The  inconvenience  and  danger  from  the  construction 
and  operation  of  a  railroad  are  considerations  which 
naturally  operate  upon  the  minds  of  men  in  purchasing 
for  a  home.  The  lot  is  in  the  residence  portion  of  the 
city  and  outside  of  the  business  portion. 

Upon  cross-examination  the  witness  said  he  consid- 
ered the  block  of  land  worth  $15,000  just  prior  to  August 
1,  1887,  just  before  it  was  known  the  railroad  was  going 
through  that  street. 

There  has  been  a  marked  improvement  in  prices  of 
lands,  a  "regular  boom";  could  not  tell  just  when 
it  started;  prices  ruled  high;  whether  there  was  any 
marked  improvement  in  prices  before  it  was  known  the 
railroad  was  coming  he  could  not  say,  as  he  had  not 
given  it  a  thought;  San  Francisco  people  and  others 
came  in  and  purchased  land,  which  influenced  people 
in  purchasing.  The  cause  of  the  boom  might  have  been 
one  thing  or  another,  or  a  combination  of  things. 

Did  not  know  that  the  coming  of  the  road  was  the 
only  cause.  The  fair  value  of  the  property  just  before 
the  railroad  company  entered  upon  that  portion  of  the 
street  to  construct  its  road  was,  according  to  his  esti- 
mate, $15,000.  His  estimate  of  the  value  was  placed  at 
the  time  when  it  became  known  the  road  would  be  con- 
structed on  that  street.  When  that  fact  was  known  it 
declined. 

"After  it  was  understood  and  known  that  the  railroad 
was  going  there  (through  Gutierrez  street),  then  the 
property  assumed  a  market  value  depending  on  that 
fact. 

Before  that,  and  when  it  was  known  the  road  was 
coming  to  Santa  Barbara,  property  began  to  stiffen  up 
in  town.  It  helped  to  increase  values,  and,  with  other 
causes  combined,  helped  raise  the  price  of  property. 

The   witness   further   explained    that   when  the  city 
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council  granted  the  right  of  way  through  Gutierrez 
street  the  price  of  property  on  that  street  was  depre- 
ciated and  continued  so  until  the  road  was  completed, 
although  the  road  did  not  become  a  fixed  fact  until  the 
ties  and  rails  were  down. 

Counsel  for  defendant  then  asked  the  witness  the  fol- 
lowing question: 

"Mr.  Perkins,  your  estimate  of  the  difference  of  the 
value  of  this  property  before  the  road  was  constructed 
and  afterward,  which  you  have  made  at  the  sum  of 
$3,000,  I  will  ask  you  if  that  is  not  in  fact  based  upon 
the  consideration  of  what  the  property  would  have  been 
worth  if  the  road  had  gone  through  the  town,  but  on 
some  other  street;  is  not  that  a  fact?"  To  which  the 
witness  answered :  "Why,  certainly,  that  is  the  damage 
to  it;  that  is  the  cause  of  the  damage;  if  the  road  had 
gone  anywhere  else,  it  would  have  benefited  the  property, 
in  my  judgment." 

At  the  request  of  the  witness  the  last  question  was 
again  read  to  him,  and  he  then  stated  that  he  had  not 
quite  understood  it,  and  that  he  intended  to  say  that  the 
road  would  naturally  benefit  the  lot  if  it  ran  on  another 
street,  but  that  was  not  the  basis  upon  which  he  made 
his  statement  of  damages  at  $3,000;  that  this  estimate 
of  the  difference  in  value  before  and  after  the  road  was 
built  might  have  been  based  partly  upon  the  worth  of 
the  property  had  the  road  passed  through  town  upon 
some  other  street,  and  partly  upon  other  considerations, 
and  that  he  could  not  say  to  what  extent  his  estimate 
was  upon  each  several  consideration. 

The  contention  of  appellant  is  that  this  evidence 
should  have  been  stricken  out  upon  his  motion,  and 
such  contention  is  supported  by  reference  to  Midler  v. 
Southern  Pac.  Branch  Ry.  Co.,  83  Cal.  240,  and  cases 
there  cited. 

That  action  was  brought  to  recover  damages  for  a 
strip  of  land  taken  by  this  same  defendant  upon  which 
to  construct  its  railroad  and  for  damages  to  an  abutting 
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lot  not  taken,  situate  on  this  same  street,  viz.,  Gutierrez 
street,  in  the  city  of  Santa  Barbara. 
The  court  held  among  other  things : 

1.  That  as  to  damage  to  the  lot  not  taken,  the  differ- 
ence between  the  value  of  the  lot  when  the  defendant 
entered  to  construct  its  road  and  the  value  when  the 
road  was  completed  was  the  measure  of  damages. 

2.  At  the  trial  defendant  (the  railroad  company)  called 
as  a  witness  one  Barker,  who  testified  as  to  the  value  of 
the  abutting  lot  before  and  after  the  construction  of  the 
road.  Upon  cross-examination  counsel  for  plaintiff  was 
permitted,  against  the  objection  of  defendant,  to  put  the 
following  question  to  the  witness: 

"What  would  the  property  be  worth  if  the  railroad 
had  been  constructed  on  Montecito  street"?  The  answer 
was:  "I  think  that  the  lot  or  quarter  of  a  block,  irrespec- 
tive of  improvements,  would  have  been  worth  about 
$600  more  if  the  railroad  had  gone  on  some  other  street." 
(Transcript  on  Appeal,  fols.  259-64.) 

Defendant  also  requested  the  court  to  instruct  the 
jury  in  that  case  that,  ''in  estimating  the  damage  to  the 
portion  of  plaintiff's  land  not  taken  by  the  railroad,  you 
must  not  consider  what  the  value  of  the  land  would  have 
been  if  the  railroad  had  been  constructed  through  the 
city,  but  along  some  other  street  than  Gutierrez  street.'* 

The  court  refused  to  so  instruct,  and  the  admission  of 
the  evidence  and  refusal  to  instruct  the  jury  as  above 
indicated  was  assigned  as  error. 

The  court,  speaking  through  Thornton,  J.,  said :  "We 
cannot  see  on  what  view  or  principle  this  evidence  was 
admitted.  The  damage  to  plaintiff  must  be  estimated 
on  the  actual  facts  of  the  case,  not  on  any  specula- 
tive theory  of  what  might  have  been  the  result  if  some- 
thing had  occurred  which  in  fact  did  not  occur 

The  damage  allowed  is  not  a  failure  to  realize  a  profit 
which  under  another  state  of  matters  might  have  been 
realized,  but  the  loss  actually  suffered,  and  the  defend- 
ant is  only  called  on  to  make  compensation  for  that 
lose,"  etc.,  and  the  court  held  that  the  admission  of  the 
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evidence  and  the  failure  to  instruct  as  requested  were 
both  erroneous,  and  the  judgment  in  favor  of  plaintiff 
was  reversed. 

The  rule  as  to  the  measure  of  damages  enunciated  is 
in  consonance  with  the  adjudicated  cases  in  this  state 
and  elsewhere. 

If  the  decision  is  open  to  criticism,  it  must  be  upon 
the  ground  that  under  the  wide  latitude  permitted  on 
cross-examination  the  question  propounded  to  defend- 
ant's witness  was  admissible  for  reasons  other  than  those 
mentioned  by  the  learned  judge  who  wrote  the  opinion. 

We  have  no  disposition  to  criticise  the  opinion,  and 
shall  not  discuss  it. 

The  case  at  bar  presents  the  question  in  a  form  so 
entirely  different  as  to  differentiate  it  from  that  case. 

Here  the  witness  testified  in  chief  as  to  the  market 
value  of  the  block  of  land  before  the  railroad  was  con- 
structed, and  as  to  such  value  after  the  road  was  built 
through  the  street,  and  had  described  the  changes  and 
inconveniences  occasioned  to  the  use  of  the  street  by  the 
cut  and  fill  thereon,  and  had  fixed  the  reduction  in  the 
market  value  at  $3,000. 

It  is  true  that  the  witness  in  the  course  of  his  ex- 
amination, and  in  answer  to  some  of  the  questions  on 
cross-examination,  made  statements  from  which  it  might 
be  inferred  that  the  question  of  the  value  of  the  plain- 
tiff's land,  had  the  road  been  built  on  another  street, 
entered  into  and  became  an  element  in  his  calculation  of 
market  value. 

An  examination  of  his  whole  testimony,  however, 
tends  to  convince  us  that  he  did  what  witnesses  very 
often  do,  viz.,  stated  facts  quite  accurately  and  then 
gave  wrong  reasons  for  their  existence. 

Conceding,  however,  that  the  cross-examination  was 
proper,  and  that  the  effect  of  such  examination  was  to 
show  that  the  estimate  of  the  value  of  the  property  was 
based  in  part  upon  its  supposed  value  if  the  road  had 
gone  elsewhere,  and  it  simply  goes  to  the  value  of  the 
testimony   and   not  to  its   admissibility,   and,  while   a 
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proper  subject  for  comment  before  the  jury  and  for  in- 
structions from  the  court,  does  not  require  the  court  to 
strike  out  the  whole  testimony  of  the  witness  upon  the 
given  point. 

The  court  at  the  instance  of  defendant  did  instruct 
the  jury  among  other  things  that  "in  estimating  the 
damage  to  the  premises  described  in  plaintiff's  com- 
plaint you  must  not  consider  what  the  value  of  the  land 
would  have  been  if  the  railroad  had  been  constructed 
through  the  city  but  along  some  other  street  than 
Gutierrez  street." 

A  like  error  is  assigned  upon  a  like  motion  to  strike 
out  the  testimony  of  a  like  character  elicited  under  like 
circumstances  from  the  witness  Edward  Harper.  The 
rulings  of  the  court  in  these  cases  do  not  call  for  a 
reversal.  Like  considerations  apply  to  the  error  as- 
signed upon  the  ruling  of  the  court  in  refusing  the 
motion  of  counsel  for  defendant  to  strike  out  the  testi- 
mony of  its  own  witness. 

The  evidence  was  sufficient  to  sustain  the  verdict,  and 
the  latter,  in  view  of  all  the  evidence,  was  moderate  in 
amount.  There  are  some  other  errors  assigned  in  the 
record,  but  as  they  are  not  urged  by  appellant  we  need 
not  comment  upon  them. 

The  judgment  and  order  appealed  from  should  be 
affirmed. 

Belcher,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  appealed  from  are  affirmed. 

Temple,  J.,  Henshaw,  J.,  McFarland,  J. 

Hearing  in  Bank  denied. 


OIX.  Oai..— w 
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[S.  F.  No.  i8i.    Department    Two.— October  i,    1895.] 

J.  T.  JENNINGS,  Appellant,  v.  J.  J.  BROWN,  Re- 
spondent. 

Election  Contest — Bill  of  Exceptions — Petition  to  Prove  Excep- 
tions.— Where  a  bill  of  exceptions  allowed  by  the  judge  after  the 
trial  of  an  election  contest  consisted  of  the  reporter's  notes  of 
the  trial,  certified  by  the  judge  as  full,  true,  and  correct,  in  which 
notes  ballots  referred  to  as  contestant's  exhibits,  regularly  num- 
bered and  marked  with  the  knowledge  and  consent  of  the  court, 
auch  marking  is  equivalent  to  an  express  order  of  the  court  to 
that  effect,  and  here  the  court  refused  the  request  of  the  con- 
testant upon  the  settlement  of  the  bill  of  exceptions  to  certify 
to  the  ballots  marked  as  exhibits,  or  to  photographs  thereof, 
upon  a  petition  by  the  contestant  under  section  652  of  the  Code 
of  Civil  Procedure  to  prove  the  exceptions  taken  upon  the  trial, 
the  appellate  court  will  order  the  balk>ts  to  be  certified  by  the 
judge  of  the  superior  court  for  the  inspection  of  the  appellate 
court. 

Id. — Allowance  op  Exception.— It  cannot  be  said  that  the  judge  of  the 
trial  court  has  allowed  an  exception  to  a  ruling  admitting  a  cer- 
tain ballot  in  evidence,  when  the  ballot  itself— the  very  thing  ob- 
jected to— is  excluded  from  the  bill. 

Id. — Presumption  as  to  Condition  of  Ballots. — Ballots  marked  at 
the  trial  as  exhibits  are  presumed,  upon  a  petition  to  compel  the 
allowance  of  exceptions  by  inserting  them  to  be  in  the  same  con- 
dition as  when  the  court  ordered  the  clerk  to  seal  them  up  and 
take  care  of  them;  and  if  it  should  be  contended  that  they  are 
not  in  the  same  condition,  that  matter  can  be  inquired  into  in  the 
appellate  court. 

Id. — ^RiGHT  TO  Prove  Exception.— It  seems  that  the  right  to  prove 
an  exception  involves  the  right,  when  necessary,  to  prove  upon 
what  the  exception  was  based. 

Petition  in  the  Supreme  Court  to  prove  exceptions 
taken  at  the  trial  in  a  case  appealed  from  the  Superior 
Court  of  San  Mateo  County.    George  H.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion. 

George  C.  Ross,  and  Knight  &  Heggerty,  for  Appellant. 

Stdlivan  &  Sullivan,  for  Respondent. 

McFarland,  J. — The  above-entitled  action  is  an  elec- 
tion contest  for  the  office  of  supervisor  of  the  second 
supervisor  district  of  San  Mateo  county.  The  judg- 
ment of  the  superior  court  was  in  favor  of  Brown,  and 
Jennings  has   taken  an   appeal  from  said  judgment  to 
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this  court.  The  present  proceeding  here,  now  under 
consideration,  is  a  petition  by  the  appellant,  Jennings, 
under  section  652  of  the  Code  of  Civil  Procedure,  to 
prove  certain  exceptions  taken  at  the  trial,  which  he 
alleges  the  judge  of  the  superior  court  refused  to  allow. 
At  the  trial  the  appellant — ^there  the  contestant — 
objected  to  eleven  ballots  which  were  counted  by  the 
court  for  the  respondent,  and  which  were  marked  con- 
testant's exhibits  from  No.  1  to  11.  His  objections  were 
overruled  and  he  excepted.  When  the  bill  of  exceptions 
came  to  be  settled,  the  appellant  requested  the  judge  of 
the  court  to  certify  to  the  said  eleven  ballots  or  photo- 
graphs thereof,  and  he  refused  to  do  either.  In  his 
answer  to  the  petition  here  he  says  that  said  ballots 
"were  not  marked  by  affiant  as  exhibits  or  otherwise, 
and  affiant  further  avers  that  he  did  not  order  the  clerk 
of  said  superior  court  to  mark  any  of  said  ballots  as 
exhibits";  and  he  further  says  "that  if  it  was  right 
and  proper  for  him  to  do  so  he  would,  at  the  hearing  of 
said  matter  in  the  supreme  court,  properly  identify  said 
ballots  if  he  could  identify  them,  and  found  them  in 
the  same  condition  as  the  ballots  used  on  the  hearing 
and  determination  of  this  matter  in  the  lower  court." 
He  says  that  he  refused  to  certify  the  photographs  pre- 
sented by  appellant  because  they  were  not  correct  repro- 
ductions of  the  ballots,  and  "were  not  in  size  and 
general  appearance  correct  copies  of  any  ballots  cast  at 
said  election."  He  does  not  aver  that  he  cannot  identify 
said  ballots.  It  is  averred  in  the  petition  here  that  the 
clerk  marked  all  of  said  eleven  ballots  as  contentant's 
exhibits,  and  in  the  answer  there  is,  upon  this  point, 
merely  the  averment  that  "upon  and  according  to  his 
information  and  belief  that  none  of  said  ballots  last 
aforesaid  were  marked  a  exhibits  by  said  clerk  at  the 
time  same  were  counted  as  aforesaid."  But  the  bill  of 
exceptions  which  the  judge  allowed  consists  entirely  of 
the  reporter's  notes  of  the  trial,  and  is  certified  by  the 
judge  as  "full,  true,  and  correct";  and  in  those  notes  it 
is  said  of  the  first  ballot  objected  to  by  appellant,  "It  is 
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marked  on  the  back  CJounted  Contestant's  Ex.  No.  1," 
and  of  the  second  ballot  objected  to,  "It  is  marked  Con- 
testant's Ex.  No.  2,  counted  for  Brown."  It  appears 
also  from  said  notes  that  when  the  third  ballot  to  which 
appellant  objected  was  counted  for  Brown  counsel  for 
appellant  said :  "We  except,  and  ask  that  it  be  marked 
Contestant's  Ex.  No.  8,"  and  the  same  appears  as  to  the 
fifth  ballot  objected  to  by  appellant.  As  to  all  the  rest 
of  the  eleven  ballots  the  reporter's  notes  read,  "It  is 
marked  Contestant's  Ex.  No.  — ,"  giving  the  number. 
The  notes  show  that  the  same  course  was  taken  with 
certain  exhibits  of  the  opposite  party.  They  also  show 
that  at  the  close  of  the  evidence  the  following  occurred : 
"rfte  Court  (To  the  clerk).  Reserve  these  exhibits  very 
carefully,  and  see  that  they  are  sealed  up."  It  seems, 
therefore,  that  there  can  be  no  difficulty  in  identifjdng 
and  certifying  the  eleven  exhibits  of  appellant.  Counsel 
ought  to  be  able  to  stipulate  to  their  genuineness.  The 
reporter's  notes  show  that  they  were  marked  with  the 
knowledge  and  consent  of  the  court,  which  is  equivalent 
to  an  express  order  of  the  court  to  that  effect. 

In  Lay  v.  Parsons,  104  Cal.  661,  which  was  a  case  like 
the  one  at  bar,  the  court  said:  "In  instances  involving 
defects  like  the  one  here  complained  of,  in  order  to  put 
this  court  as  nearly  as  possible  in  possession  of  the  facts 
as  they  appeared  to  the  lower  court,  either  the  original 
ballots  authenticated  and  identified  in  some  appropriate 
manner,  and  properly  referred  to  in  the  bill  of  excep- 
tions, should  accompany  the  record,  or  a  copy  by  photo- 
graphic or  other  process  by  which  the  facsimile  can  be 
produced  should  be  in  the  bill  of  exceptions."  There 
can  be  no  proper  determination  of  the  validity  of  a 
ballot  under  our  present  election  laws  without  an  inspec- 
tion of  the  ballot  itself,  and  the  appeal  in  this  case 
would  be  an  empty  proceeding  without  the  presence 
here  of  the  ballots  to  which  the  appellant  objected. 
To  grant  petitioner's  request  to  have  said  ballots  certified 
for  the  inspection  of  this  court  would  not  be  inconsistent 
at  all   with  the  rulings  in  Hyde  V.  Boyle,  86  Cal.  352, 


Digitized  by  VjOOQ  IC 


Oct.  1895.]  Jennings  v.  Brown.  293 

Vance  v.  Superior  Court,  87  CaL  390,  and  kindred  cases. 
It  cannot  be  said,  in  the  case  at  bar,  that  the  judge  of 
the  trial  court  has  allowed  an  exception  to  a  ruling 
admitting  a  certain  ballot  in  evidence  when  the  ballot 
itself — ^the  very  thing  objected  to — is  excluded  from  the 
bill.  Of  course,  where  the  question  is  whether  or  not 
certain  evidence  was  actually  introduced,  the  determi- 
nation of  the  judge,  evidenced  by  the  bill  or  statement 
settled  by  him,  is  conclusive;  but  there  is  no  such 
question  here.  There  is  no  doubt  that  the  ballots  were 
marked  at  the  trial  as  alleged  by  petitioner,  and  that 
they  can  be  easily  identified.  They  are  presumed  to 
be  in  the  same  condition  as  when  the  court  ordered 
the  clerk  to  seal  them  up  and  take  care  of  them.  If  it 
shall  be  contended  that  they  are  not  in  the  same  con- 
dition, that  matter  can  be  inquired  into  here. 

It  is  ordered  that  the  judge  of  the  superior  court  of 
the  county  of  San  Mateo  direct  the  county  clerk  of  said 
county  to  bring  into  his  court  the  said  ballots  intro- 
duced in  evidence  at  the  trial  of  said  action  of  /.  T.  Jen- 
nings V.  /•  /.  Brovm,  and  that  said  judge  do  certify  the 
said  eleven  ballots  marked  Contestant's  Exhibits  from 
No.  1  to  No.  11  as  the  originals  of  said  ballots  referred 
to  in  the  bill  of  exceptions  herein,  and  send  the  same 
sealed  to  the  clerk  of  this  court 

Temple,  J.,  and  Henshaw,  J.,  concurring.— We  con- 
cur in  the  judgment  and  in  the  opinion,  except  that  in 
our  judgment  the  right  to  prove  an  exception  involves 
the  right — ^when  necessary — ^to  prove  upon  what  it  was 
based. 
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[Crim.    No.  54.     Department  Two. — October    i,   1895.] 

THE   PEOPLE,  Respondent,  v.  W.   L.   EPPINGER, 

Appellant. 

Criminal  Law — Pleading — ^Jeopardy — Former  Acquittal — ^Mistrial. 
Where  a  defendant  accused  of  crime  has  been  convicted  of  the 
same  offense  under  an  information  which  the  appellate  court 
held  to  be  defective,  and  to  justify  a  motion  in  arrest  of  judg- 
ment, the  mistrial  under  the  defective  information  cannot  oper- 
ate as  an  acquittal,  or  as  a  bar  to  further  proceedings  under  a 
subsequent  proper  indictment  by  the  grand  jury  for  the  same 
offense. 

Id.— Arrest  op  Judgment,  When  an  Acquittal.— An  arrest  of 
judjB^ent  operates  as  an  aquittal  only  when  no  evidence  has  been 
shown  sufficient  to  charge  the  defendant  with  any  offense;  but  it 
is  not  necessary  that  the  evidence  should  be  sufficient  to  convict 
him. 

Id. — ^Arraignment — Misstatement  in  Minutes  of  Court — Irregular- 
ity NOT  Affecting  Substantial  Rights. — Where  the  minutes 
of  the  court  show  that  the  defendant  was  arraigned  upon  an 
information  charging  forgery,  whereas,  in  fact,  it  was  upon 
an  indictment  charging  him  with  uttering  a  fictitious  instrument, 
a  copy  of  which  indictment  was  given  to  him,  whereby  he  was 
fully  informed  of  the  nature  of  the  charge  against  him,  and 
answered  to  it  by  his  pleas,  the  ministerial  irregularity  in  the 
minutes  does  not  affect  any  substantial  right  of  the  defendant, 
and  is  not  ground   for  reversal  of  a  judgment  of  conviction. 

Id. — Power  of  Court  to  Correct  Minutes — Disregard  of  Irregular- 
ity.— ^The  trial  court  has  the  power  to  correct  its  minutes  to  make 
them  import  verity,  and  any  mere  irregularity  in  them  must  be 
disregarded. 

Id. — Construction  of  Erroneous  Verdict — Charge  of  Prior  Con- 
viction— Omission  to  Find. — ^Where  a  defendant  accused  of 
making,  uttering,  and  passing  a  fictitious  check,  and  with  having 
suffered  a  prior  conviction  of  petty  larceny,  pleaded  the  general 
issue  of  not  guilty,  and  the  jury  failed  to  find  specifically  upon 
the  issue  of  prior  conviction,  and  returned  a  verdict  finding  the 
defendant  guilty  as  charged,  the  verdict  rendered  is  erroneous 
in  not  finding  upon  that  special  issue,  but  should  be  treated  as  a 
finding  against  the  defendant  upon  the  crime  charged,  and  in 
favor  of  the    defendant  upon  the    question    of  prior  conviction. 

Id.— Uncertainty  in  Judgment — Discretion  of  Court — Presumption 
— Reversal  upon  Appeal. — ^Where  the  judgment  upon  the  ver- 
dict was  for  the  term  of  fourteen  years,  made  absolute  by  sub- 
division 2  of  section  667  of  the  Penal  Code,  upon  a  prior  con- 
viction, it  must  be  presumed  that  the  trial  judge  treated  the 
general  verdict  as  including  a  finding  in  favor  of  the  truth  of 
the  charge  of  prior  conviction,  and  did  not  exercise  his  discre- 
tion under  section  476  of  the  Penal  Code  to  impose  any  sentence 
to  the  extreme  limit  of  the  law,  and  in  such  case  the  judgment 
must  be  reversed,  with  directions  to  the  trial  judge  to  pronounce 
a  judgment  and  sentence  upon  the  defendant  in  the  exercise 
of  his  discretion  upon  the  facts  and  circumstances  of  the  case, 
designating  the  offense  as  charged  in  the  indictment,  without 
reference  to  the  charge  of  prior   conviction. 
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Appeal  from  a  judgment  of  a  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order 
denying  a  new  trial.    William  T.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  N.  Cannon,  for  Appellant. 

The  minutes  show  that  the  defendant  was  improperly 
arraigned,  and  no  issue  was  ever  joined  on  the  indict- 
ment, and  the  subsequent  proceedings  were  void. 
(People  V.  Monaghan,  102  Cal.  229.)  The  verdict  is 
contrary  to  law,  in  not  passing  upon  the  issue  of  prior 
conviction.  (Pen.  Code,  sec.  1158;  People  v.  Lewis,  64 
Cal.  401;  People  v.  Brooks,  8  West  Coast  Rep.  58.)  The 
crime  of  making  and  passing  a  fictitious  instrument  is 
not  forgery.  (People  V.  Elliott,  90  Cal.  586;  People  v. 
Eppinger,  105  Cal.  36.)  The  judgment  was  erroneous 
in  sentencing  the  defendant  for  forgery.  (People  v. 
Johnson,  71  Cal.  384.)  The  pleas  of  prior  acquittal  and 
once  in  jeopardy  should  have  been  sustained.  (Pen. 
Code,  sees.  1022,  1028,  1188.) 

W.  F.  Fitzgerald,  Attorney  General,  and  C.  N.  Post, 
Deputy  Attorney  General,  for  Respondent. 

The  defects  in  the  minutes  concerning  the  arraign- 
ment is  an  inadvertence,  and  clearly  a  clerical  error, 
which  must  be  disregarded  by  this  court.  (Pen.  Code, 
sec.  1258 ;  People  v.  Rozelle,  78  Cal.  84 ;  People  V.  Ah  Sing, 
95  Cal.  654.)  The  crime  charged  was  a  species  of  for- 
gery which  might  be  termed  such.  (People  V.  Elliott, 
90  Cal.  588.)  An  erroneous  name  given  to  a  crime 
charged  with  sufficient  clearness,  as  defined  by  the 
statute,  does  not  vitiate.  (People  v.  Elliott,  supra;  Peo- 
pie  V.  Phipps,  89  Cal.  326;  People  v.  Cuddihi,  54  Cal. 
53;  People  v.  Dalton,  58  Cal.  228;  People  v.  Sheldon,  68 
Cal.  436.)  The  verdict  should  be  considered  as  disre- 
garding the  prior  conviction.  The  pleas  of  a  prior 
acquittal  and  once  in  jeopardy  were  without  merit.  The 
judge  had  the  right  to  recommit  the  defendant  to  await 
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the  action  of  the  grand  jury  when  the  motion  in  arrest 
of  judgment  was  sustained.     (Pen.  Code,  sec.  1188.) 

Henshaw,  J. — Defendant  was  convicted  under  an  in- 
dictment charging  him  with  making,  uttering,  and 
passing  a  fictitious  check  (Pen.  Code,  sec.  476),  and  with 
having  suffered  a  prior  conviction  for  petty  larceny. 
He  pleaded  jeopardy,  former  acquittal,  and  not  guilty. 
Under  instructions  from  the  court  to  that  effect  the 
verdicts  of  the  jury  upon  the  two  first  pleas  were  for  the 
people.    The  instructions  and  the  verdicts  were  proper. 

The  circumstances  are  that  defendant  had  been  con- 
victed of  the  same  offense  under  an  information  which 
this  court  held  to  be  defective.  (People  V.  Eppinger,  105 
Cal.  36.)  Upon  issuance  of  the  remittitur,  the  trial 
court,  adjudging  that  evidence  had  been  produced  suf- 
ficient to  charge  him  with  an  offense,  recommitted  de- 
fendant to  the  custody  of  the  sheriff  to  await  the  action 
of  the  grand  jury,  which  in  due  time  returned  this  in- 
dictment. The  defendant,  upon  the  first  trial,  at  the 
time  of  his  arraignment  for  sentence,  moved  an  arrest 
of  judgment  upon  the  ground  of  defects  in  the  informa- 
tion, and  now  contends  that  the  ruling  of  this  court 
sustaining  him  in  his  motion  operates  as  an  acquittal 
under  section  1188  of  the  Penal  Code. 

But  the  arrest  of  judgment  operates  as  an  acquittal 
only  when  no  evidence  has  been  shown  sufficient  to 
charge  the  defendant  with  any  offense.  It  is  not  neces- 
sary that  the  evidence  should  be  sufficient  to  convict  him. 
If,  for  example,  the  people  had  failed  to  lay  or  prove 
the  venue,  the  evidence  would  not  be  sufficient  to  con- 
vict, but  it  still  might  establish  to  a  certainly  that  some- 
where the  defendant  had  committed  the  particular  crime 
charged.  And  it  was  never  intended  to  be,  nor  is  it  the 
law,  that  under  such  a  state  of  facts  the  mistrial  should 
operate  as  an  acquittal  or  as  a  bar  to  further  proceed- 
ings. 

The  minutes  of  the  court  show  that  defendant  was 
arraigned  upon  an  information  charging  him  with  for- 
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gery,  whereas,  in  fact,  it  was  upon  an  indictment  charg- 
ing him  with  uttering  a  fictitious  instrument.  But 
these  ministerial  irregularities  do  not  affect  any  of  the 
substantial  rights  of  the  defendant,  who  was  in  fact 
arraigned  upon  an  indictment,  a  copy  of  which  was 
given  to  him,  and  who  was  thus  fully  informed  of  the 
nature  of  the  charge  against  him,  and  answered  to  it  by 
his  pleas.  The  trial  court  has  the  power  to  correct  its 
minutes  to  make  them  import  verity,  and  the  irregularity 
must  be  disregarded.  (Pen.  Code,  sec.  1258;  People  V. 
Ah  Sing,  95  Cal.  654.) 

A  more  serious  objection  is  found  in  the  form  of  the 
verdict  returned  by  the  jury  upon  the  general  issue. 
The  defendant,  having  pleaded  not  guilty,  put  the  pros- 
ecution to  proof  upon  all  material  averments,  of  which 
that  of  prior  conviction  was  one.  The  jury  did  not  find 
specifically  upon  this  issue  as  they  were  required  to  do 
by  section  1158  of  the  Penal  Ck>de,  but  returned  a  verdict 
finding  the  defendant  guilty  as  charged. 

Had  the  prior  conviction  not  been  charged,  or  had  it 
been  found  that  the  charge  was  not  true,  the  court  in 
pronouncing  sentence  could  have  exercised  its  discre- 
tion and  imprisoned  the  defendant  for  any  period,  from 
one  to  fourteen  years.  (Pen.  Code,  sec.  476.)  Had  the 
prior  conviction  been  found  as  true,  the  statute  then 
deprives  the  judge  of  this  discretionary  power,  and 
requires  the  sentence  to  be  an  absolute  one  of  fourteen 
years.     (Pen.  Code,  sec.  667,  subd.  2.) 

In  this  case  the  sentence  imposed  was  fourteen  years. 
It  is  impossible  to  say  whether  this  term  was  fixed  by 
the  judge  in  the  exercise  of  his  discretion,  or  without 
the  exercise  of  discretion  in  accordance  with  the 
mandate  of  the  statute  upon  prior  conviction  found. 
But  it  is  not  necessary  to  determine  this.  It  was 
unquestionably  error  for  the  jury  to  have  failed  to 
find  upon  the  issue.  The  error  being  shown,  the  in- 
jury will  be  presumed,  unless  the  contrary  is  clearly 
made  to  appear.  (People  v.  Ybarra,  17  Cal.  166;  People 
v.  Williams,  18  Cal.  187;  People  v.  Stanley,  47  Cal.  118; 
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17  Am.  Rep.  401.)  In  other  words,  it  must  be  presumed 
that  the  trial  judge  treated  the  general  verdict  as  in- 
cluding a  finding  in  favor  of  the  truth  of  the  charge  of 
prior  conviction,  and  thus  sentenced  under  section  667 
of  the  Penal  Code.  Had  the  sentence  been  for  any  less 
period  than  fourteen  years,  the  difficulty  would  have 
been  obviated,  for  it  would  then  certainly  have  appeared 
that  the  court  treated  the  verdict  as  favorable  to  the 
defendant  upon  the  charge  of  prior  conviction.  Not 
having  done  so  affords  additional  ground  for  the  belief 
that  it  felt  compelled  to  sentence  under  section  667. 
But,  in  so  doing,  the  judge  incorporated  into  the  verdict 
a  finding  of  fact  which  the  jury  did  not  make,  and  sen- 
tenced the  defendant  under  an  issue  upon  which  the 
jury  did  not  pass. 

The  verdict  rendered  should  be  treated  as  a  finding 
against  the  defendant  upon  the  crime  charged,  and  in 
favor  of  the  defendant  upon  the  question  of  prior  con- 
viction. The  judgment  must  therefore  be  reversed, 
with  directions  to  the  trial  judge  to  pronounce  a  judg- 
ment and  sentence  upon  defendant  in  the  exercise  of 
his  discretion  upon  the  facts  and  circumstances  of  the 
case,  as  provided  for  by  section  476  of  the  Penal  Code. 
And  at  the  same  time  the  judgment  should  designate 
the  offense  as  the  making,  passing,  and  publishing  a  flc^ 
titious  check  with  intent  to  defraud.  (People  v.  Johrir 
son,  71  Cal.  384.) 

The  foregoing  are  the  only  contentions  which,  in  our 
view,  merit  consideration. 

McFarland,  J.,  and  Temple,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[No.  18353.     In    Bank.— October    i,   1895] 

LAURA  J.  HILDRETH,    Administratrix,  etc.,  Appel- 
lant, V.  J.  G.  JAMES  et  al..  Respondents. 

Ejectment — ^Judgment  Quieting  Title — ^Res  Adjudicata. — In  an  ac- 
tion of  ejectment,  a  prior  judgment  quieting  the  title  of  the 
vendor  of  the  defendants  as  against  the  plaintiff  is  res  adjudi- 
cata, and  estops  and  debars  the  plaintiff  from  prosecuting  the 
action  of  ejectment  against  the  defendants. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County  and  from  an  order  denying  a  new  trial. 
M.  K.  Harris,  Judge. 

The  action  was  brought  by  Laura  J.  Hildreth,  as  ad- 
ministratrix of  the  estate  of  Thomas  Hildreth,  deceased, 
to  recover  land  situated  in  the '  county  of  Fresno. 
Thomas  Hildreth,  in  his  lifetime,  claiming  an  equitable 
interest  in  the  lands  in  controversy,  on  the  twenty-eighth 
day  of  April,  1885,  agreed  to  quitclaim  the  lands  in 
controversy  to  the  defendants  W.  W.  Davis  and  D.  P. 
Edwards,  who  on  the  day  previous  entered  into  an 
agreement  with  Kate  D.  McLaughlin  for  a  conveyance 
of  the  legal  title  to  them.  Afterward,  the  defendants 
J.  6.  James  and  J.  R.  White  purchased  an  interest 
in  the  executory  contract  from  Davis  and  Edwards, 
and  entered  into  possession  with  them  of  a  portion  of 
the  premises.  The  defendants  claimed  that  Hildreth 
had  no  right  or  interest  in  about  four  hundred  acres  of 
the  land  bargained  for,  and  that  they  settled  and  com- 
promised with  his  administrator,  William  Dunphy,  and 
paid  him  an  agreed  price  for  the  equitable  interest  of 
Thomas  Hildreth  in  the  remainder  of  the  land,  with  the 
approval  of  the  probate  court.  The  defendants  ac- 
quired a  bargain  and  sale  deed  of  all  the  premises 
described  in  the  complaint,  with  the  exception  of  about 
four  hundred  acres  thereof,  from  Kate  D.  McLaughlin, 
who  held  the  legal  title  thereto.  Before  the  conveyance 
of  that  title  Kate  D.  McLaughlin,  who  claimed  title  to 
the  land  as  administratrix  and  as  sole  devisee  of  Charles 


Digitized  by  VjOOQ  IC 


300  HiLDRETH  V.  James.  [109  Cal. 

McLaughlin,  deceased,  on  the  twenty-ninth  day  of  April, 
1887,  commenced  an  action  against  the  plaintiff  as  ad- 
ministratrix of  the  last  will  and  testament  of  Thomas 
Hildreth,  deceased,  and  other  defendants  to  quiet  the 
title  of  the  estate  of  Charles  Mcfcaughlin,  deceased,  and 
of  Kate  D.  McLaughlin,  administratrix  thereof,  to  the 
lands  described  and  set  forth  in  this  action,  and  after- 
ward, during  the  pendency  of  the  action,  Kate  D.  Mc- 
Laughlin, in  her  own  right  and  as  admini3tratrix,  deeded 
the  land  to  the  defendants,  and  agreed  to  prosecute  the 
action  to  final  judgment  for  their  benefit,  and  it  finally 
resulted  in  the  judgment  quieting  the  title  of  the  estate 
of  Charles  McLaughlin  and  of  the  plaintiff  as  adminis- 
tratrix, as  against  the  defendants  in  that  action,  which 
judgment  is  the  one  referred  to  in  the  opinion  of  the 
court. 

/.  C.  Black,  for  Appellant. 

W.  C.  Graves,  for  Respondent. 

McFarland,  J. — This  is  an  action  of  ejectment  to  re- 
cover certain  parcels  of  land  containing  about  thirteen 
thousand  acres.  The  superior  court  rendered  judgment 
for  defendants  and  plaintiff  appeals. 

We  see  no  reason  for  reversing  the  judgment  or  the 
order  denying  appellant's  motion  for  a  new  trial.  We 
pass  over  respondents'  contentions  that  the  title  to  the 
land  passed  to  Charles  McLaughlin  by  the  deed  to  him 
from  Burr,  Shotwell,  and  the  decedent,  Thomas  Hil- 
dreth; that  all  demands  of  the  estate  of  said  Hildreth 
against  respondents  were  compromised  with  William 
Dunphy,  administrator  of  said  estate,  with  the  approval 
of  the  probate  court;  and  that,  even  viewing  the  deed 
to  McLaughlin  as  a  mortgage,  this  action  must  fail  be- 
cause a  mortgagor  cannot  maintain  ejectment  against  a 
mortgagee  in  possession  until  the  debt  is  paid.  There 
are  other  points  made  by  respondents  which  we  do  not 
deem  it  necessary  to  review.  We  pass  these  points  and 
contentions,    because   in   our   opinion   the   appellant  is 
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estopped  and  debarred  from  the  prosecution  of  this  ac- 
tion by  the  judgment  rendered  in  the  action  of  Kate 
McLaughlin,  executrix  of  the  will  of  Charles  McLaugh- 
lin, deceased,  against  Laura  J.  Hildreth  et  aL,  to  quiet 
title  to  the  lands  involved  in  the  present  action.  The 
nature  of  that  action,  and  the  facts  concerning  it,  are 
fully  set  forth  in  the  transcript,  and  it  would  serve  no 
useful  purpose  to  recite  them  here. 

The  judgment  and  order  denying  appellant's  motion 
for  a  new  trial  are  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Temple,  J.,  and  Hen- 
SHAW,  J.,  concurred. 

Van  Fleet,  J.,  deeming  himself  disqualified,  did  not 
participate  in  the  foregoing. 

Rehearing  denied. 


[No.    18385.    In  Bank.— October  i,   1895.] 

LAURA  J.  HILDRETH,  Administratrix,  etc.,  et  al.. 
Appellants,  v.  J.  G.  JAMES  et  al.,  Respondents. 

Action  to  Set  Aside  Judgment — Fraudulent  Concealment— Deed 
Intended  as  Mortgage — Pubuc  Inventory  of  Estate — Laches. 
An  action  to  cancel  and  set  aside  a  judgment  quieting  title  to 
land,  bmught  more  than  five  years  after  the  entry  of  the 
judgment  sought  to  be  canceled,  is  barred  by  laches  and  gross 
carelessness  of  the  plaintiffs,  and  cannot  be  maintained  upon  al- 
legations that  the  plaintiff  in  the  action  to  quiet  title  had  only 
a  mortgage  interest  in  the  land  under  a  deed  absolute  on  its  face, 
and  had  fraudulently  concealed  the  fact  that  it  was  a  mortgage, 
where  it  appears  that  in  the  inventory  of  the  estate  of  the  grantee 
of  the  deed,  filed  by  the  administratrix,  who  was  plaintiff  in 
the  action  to  quiet  title,  the  land  in  contest  was  stated  to  be  a 
mortgage  interest  of  the  grantee,  and  such  inventory  constituted 
a  public  record  at  the  time  of  the  action  to  quiet  title,  and  would 
have  been  evidence  of  the  fact  claimed  to  have  been  concealed. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    M.  K.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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J.  C.  Black,  for  Appellants. 

The  suppression  of  falsehood  in  the  action  to  quiet 
title,  that  the  estate  of  McLaughlin  was  the  owner  in  fee 
of  the  property,  when  it  only  held  a  mortgage  interest 
therein,  was  a  fraud  which  vitiates  the  judgment.  (Civ. 
Code,  sees.  1571,  1572 ;  California  Beet  Sugar  Co.  v.  Por- 
ter, 68  Cal.  372,  373;  Archbishop  V.  Shipman,  69  Cal. 
589 ;  Black  on  Judgments,  sees.  366-71 ;  Whittlesey  v.  De- 
laney,  73  N.  Y.  571;  Freeman  on  Judgments,  sees.  489- 
93;  Roseman  v.  Canovan,  43  Cal.  116;  Edson  V.  Edson, 
108  Mass.  590;  11  Am.  Rep.  393;  Adams  V.  Adams,  51  N. 
H.  388;  12  Am.  Rep.  134;  Hay  den  V.  Hay  den,  46  Cal.  333; 
Poindexter  V.  Waddy,  6  Munf.  418;  8  Am.  Dec.  749.) 
The  action  having  been  brought  within  three  years 
from  the  discovery  of  the  fraud  was  in  time.  (Code 
Civ.  Proc.,  sec.  338,  subd.  4;  Moore  v.  Moore,  56  Cal.  89; 
2  Pomeroy's  Equity  Jurisprudence,  sec.  917;  Gleason  V. 
White,  34  Cal.  258;  People  V.  Blankenship,  52  Cal.  619; 
Preston  v.  Preston,  95  U.  S.  200.) 

W.  C.  Graves,  for  Respondents. 

The  complaint  was  insufficient,  as  it  shows  no  diligence 
to  ascertain  the  facts.  (Butler  v.  Vassaidt,  40  Cal.  74; 
Mvlford  V.  Cohn,  18  Cal.  43;  Boston  V.  Haynes,  33  Cal. 
37;  Allen  v.  Currey,  41  Cal.  318;  Whitney  v.  Kelley,  94 
Cal.  146,  155;  28  Am.  St.  Rep.  106;  ZeUerbach  V.  AUen- 
berg,  67  Cal.  296;  Davis  v.  Chalfant,  81  Cal.  627,  631.) 

McFarland,  J. — This  is  an  .action  to  have  canceled 
and  set  aside  a  judgment  rendered  in  a  certain  action 
in  which  Kate  D.  McLaughlin,  executrix  of  Charles 
McLaughlin,  deceased,  was  plaintiff,  and  Laura  J.  Hil- 
dreth  (plaintiff  herein)  and  others  were  defendants, 
rendered  on  the  second  day  of  February,  1888,  quieting 
the  title  of  plaintiff  therein  to  certain  land.  This  pres- 
ent action  was  not  brought  until  more  than  five  years 
after  the  entry  of  the  judgment  sought  to  be  canceled. 
A    general    demurrer  to  the   amended    complaint   was 
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sustained,  and  plaintiffs  failing  to  further  amend, 
judgment  was  rendered  for  defendants.  Plaintiffs  ap- 
peal. 

The  demurrer  was  properly  sustained.  In  the  com- 
plaint no  facts  are  averred  showing  any  diligence  on  the 
part  of  appellants,  at  the  time  of  the  pending  of  said  ac- 
tion of  Kate  D.  McLaughlin  v.  Laura  J.  Hildreth  et  al,, 
to  discover  what  they  now  allege  to  have  been  a  defense 
to  said  action.  One  of  the  principal  averments  is  that 
a  certain  deed  to  Charles  McLaughlin,  absolute  on  its 
face,  was  in  fact  a  mortgage,  and  that  the  plaintiff  in 
said  action  concealed  the  fact  that  it  was  a  mortgage 
from  the  defendants  therein  (appellants  herein).  The 
only  concealment  consisted  in  the  fact  that  Mrs.  Mc- 
Laughlin averred  in  her  complaint  that  she,  as  successor 
to  Charles  McLaughlin,  owned  the  land  in  fee;  the  de- 
fendants therein  demurred  to  the  complaint,  and  the 
demurrer  being  overruled,  they  failed  to  answer,  and 
there  is  no  averment  in  the  complaint  in  the  present 
action  that  they  took  any  steps  to  inform  themselves  as 
to  what  they  now  aver  to  have  been  the  real  facts. 
Indeed,  it  affirmatively  appears  from  the  complaint  that 
they  were  guilty  of  gross  carelessness;  they  aver,  for 
instance,  that  they  can  now  prove  by  the  records  of  the 
probate  court,  then  in  existence,  that  in  the  inventory 
of  the  estate  of  Charles  McLaughlin  filed  by  Mrs.  Mc- 
Laughlin she  stated  that  the  only  interest  which  the 
estate  of  said  Charles  had  in  the  land  in  contest  was  a 
mortgage  interest  secured  by  a  deed  absolute  on  its  face, 
but  given  as  a  mortgage.  If  this  be  true  there  was  a 
public  record  at  the  time  of  said  action  which  would 
have  been  evidence  of  the  fact  claimed  to  have  been 
concealed.  We  think  that  the  averments  of  the  com- 
plaint are  totally  insufficient  to  warrant  a  decree  setting 
aside  a  solemn  judgment  of  the  court  of  record,  espe- 
cially after  it  has  stood  for  so  long  a  period  unchal- 
lenged. 

The  judgment  is  affirmed. 
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Harrison,  J.,  Garoutte,  J.,  Temple,  J.,  and  Hen- 
SHAW,  J.,  concurred. 

Van  Fleet,  J.,  deeming  himself  disqualified,  did  not 
participate  in  the  foregoing. 

Rehearing  denied. 


[No.    19524.    Department    Two. — October  2,  1895.] 

P.  C.  HIGGINS,  Respondent,  v.  CALIFORNIA  PE- 
TROLEUM AND  ASPHALT  COMPANY,  Appel- 
LANT. 

Landlord  and  Tenant — ^Joint  Lease  of  Mine  by  Several  Owners — 
Right  to  Share  Royalty. — ^A  joint  lease  may  be  made  by  ad- 
joining owners  severally  owning  a  definite  part  of  a  mine  con- 
sisting of  a  deposit  of  bituminous  rock  and  asphaltum,  with  the 
right  of  way  thereto,  and  the  right  to  construct  such  buildings 
on  the  land  as  is  necessary  to  carry  on  the  work  of  mining,  and 
may  reserve  a  royalty  as  rent  to  be  paid  jointly  to  the  lessors 
upon  each  ton  of  bituminous  rock  and  liquid  asphaltum  mined; 
and  each  lessor  is  entitled  to  share  equally  in  the  royalty  thus 
reserved,  regardless  of  what  portion  of  the  mine  the  rock  is 
taken    from. 

Id. — Conveyance  by  One  Lessor  to  Lessee— Merger— Extinguish- 
ment OP  Rent  Pro  Tanto — Presumption — Mining. — Where  one 
of  the  kssors  who  made  the  joint  lease  conveyed  her  separate 
part  of  the  demised  premises  to  the  lessee,  the  effect  of  such  con- 
veyance is  to  merge  her  interest  in  the  leasehold  term  in  the 
estate  granted,  and  to  extinguish  pro  tanto  the  covenant  of  the 
lessee  to  pay  rent,  with  like  effect  as  if  the  lessors  had  been  ten- 
ants in  common;  yet  the  other  lessor  would  thereafter  be  entitled 
to  receive  from  the  lessee  a  portion  of  the  royalty  proportionate 
to  the  comparative  value  of  his  part  of  the  demised  premises. 
And  such  value  will  be  presumed  to  be  one-half  of  the  royalty 
where  the  royalty  was  before  equally  divided  between  the  lessors, 
and  he  will  be  entitled  to  demand  his  proper  share  of  the  royalty 
per  ton,  though  the  mining  is  done  exclusively  in  the  land  con- 
veyed by  the  other  lessor  to  the  lessee. 

Id. — Construction  of  Lease — Number  of  Pounds  in  a  Ton. — ^A 
lease  agreeing  to  pay  a  specified  royalty  per  ton  for  each  gross 
ton  of  bituminous  rock  and  liquid  asphaltum  mined  is  to  be  con- 
strued as  referring  to  a  ton  of  two  thousand  pounds  avoirdu- 
pois, and  no   more. 

Id. — Regulation  of  Weights  and  Measures — Poutical  Code — Defi- 
nition OP  Ton. — The  regulation  of  weights  and  measures  by  a 
state  is  valid  so  far  as  not  in  conflict  with  any  act  of  Congress; 
and  section  3215  of  the  Political  Code,  providing  that  a  hundred 
weight  consists  of  one  hundred  avoirdupois  pounds,  and  twenty 
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hundred  weight  constitutes  a  ton,  is  a  valid  regulation,  not  oon* 
flicting  with  any  act  of  Congress. 

Id. — Payment  of  Royalty— Removal  of  Rock— Transportation. — 
Where  the  lease  provides  that  pasrment  of  the  royalty  shall  be 
made  on  the  first  day  of  each  month  for  each  and  every  gross 
ton  of  bituminous  rock  and  liquid  asphaltum  which  the  lessee  may 
have  mined,  taken,  or  removed  from  the  premises  during  the 
preceding  month,  the  lease  is  not  to  be  construed  as  not  making 
the  royalty  due  until  after  the  crude  rock  or  the  refined  product 
thereof  is  shi*pped  away  from  the  premises,  but  the  royalty  is 
due  when  the  rock  is  simply  mined  and  received  from  the  de- 
posit, without  reference  to  transportation  to  market. 

Id. — Reference  to  Liquid  Asphaltum — Flowing  Spring — ^Extract 
FROM  Crxjde  Rock.— The  reference  in  the  lease  to  liquid  asphalt- 
um is  to  be  construed  as  referring  to  a  flowing  spring  of  liquid 
asphalt,  wholly  distinct  from  the  deposit  of  bituminous  rock,  and 
not  as  referring  to  liquid  asphalt  extracted  from  the  crude  rock 
mined 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbara  County  and  from  an  order  denying  a 
new  trial.    W,  B.  Cope,  Judge. 

The  facts  are  stated  in  the  opinion. 

R.  B.  CanfieJd,  for  Appellant. 

Wright  &  Day,  for  Respondent. 

Vancliep,  C— On  June  4,  1887,  the  plaintiff  and 
Mary  A.  Ashley  executed  a  written  lease  to  Joseph 
Scheerer,  for  the  term  of  twenty  years,  of  the  following 
described  property:  "That  certain  deposit  of  bitumi- 
nous rock  which  lies  between  the  Carpinteria  creek  on 
the  west  and  the  east  line  of  the  lands  of  said  C.  P. 
Higgins  on  the  east  and  the  S.  P.  Branch  R.  R.  Co's 
railway  line  on  the  north  and  the  Pacific  ocean  on  the 
south;  also  that  certain  deposit  of  liquid  asphaltum 
which  crops  and  flows  out  of  the  earth  within  two  hun- 
dred yards  of  the  palm  tree  standing  S.  E.  of  the  old 
Olmstead  Ranch-house,  all  in  Carpinteria  valley  in  the 
county  of  Santa  Barbara,  state  of  California.''  In  con- 
sideration of  the  lease,  the  lessee,  among  other  things, 
promised  to  pay  "to  the  parties  of  the  first  part"  (les- 
sors), on  the  first  day  of  each  and  every  month  there- 
after during  said  term,  "the  sum  of  fifty  cents  per  ton 
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for  each  gross  ton  of  bituminous  rock  and  liquid  as- 
phaltum  which  he  may  have  mined,  taken,  or  removed 
from  said  premises  during  the  calendar  month  then 
next  preceding  and  at  the  same  time  and  place  of  such 
payment  to  deliver  to  the  said  parties  of  the  first  part  a 
full  and  true  statement  in  writing  of  the  number  of 
gross  tons  of  bituminous  rock  and  liquid  asphaltum 
mined,  taken,  or  removed  from  said  premises  during  the 
calendar  month  for  which  such  payment  is  then 
being  made."  ....  It  was  mutually  agreed  that  the 
lessee  should  have  ''the  right  of  ingress  and  egress  to 
and  from  said  deposits  over  the  lands  owned  by  the 
said  parties  of  the  first  part  upon  such  line  as  may  be 
agreed  upon  between  the  parties  hereto.  The  party  of 
the  second  part  to  have  the  privilege  of  erecting  such 
building  upon  the  land  adjacent  to  such  deposits  as 
may  be  necessary  for  the  accommodation  of  his  work- 
men and  the  prosecution  of  his  work.*'  The  lease  con- 
tains other  covenants  and  conditions  not  relevant  to 
any  question  to  be  considered  on  this  appeal. 

On  December  16,  1891,  the  defendant  became  the  sole 
owner  of  the  lease  by  assignment.  It  appears,  and  is 
undisputed,  that  at  the  date  of  the  lease  the  lessors  were 
not  tenants  in  common  of  any  part  of  the  land  described 
in  the  lease,  nor  of  any  part  of  the  "deposit  of  bitumi- 
nous rock"  leased ;  but  that  each  severally  owned  a  defi- 
nite part  of  both  adjoining  each  other,  and  the  "deposit" 
leased  extended,  horizontally,  through  the  contiguous 
lands  of  both  lessors  as  described  in  the  lease. 

On  June  22,  1892,  Mary  A.  Ashley  conveyed  all  that 
part  of  the  land  described  in  the  lease  which  she  sever- 
ally owned  to  the  defendant  by  a  definite  description. 
Since  this  conveyance  the  tract  so  conveyed  has  been 
known  as  the  "Ashley  tract,"  and  the  remainder  of  the 
land  described  in  the  lease  as  the  "Higgins  tract," 
and  by  these  names  they  will  be  distinguished  in  this 
opinion. 

During  the  first  seven  or  eight  months  immediately 
after  the  conveyance  of  the  Ashley  tract  to  defendant 
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the  plaintiff  claimed,  and  was  paid  by  defendant,  one- 
half  of  the  stipulated  rent  or  royalty  (twenty-live  cents 
per  ton)  upon  statements  regularly  made  by  defendant 
to  plaintiff,  as  per  lease;  and  during  the  same  period, 
and  ever  after,  Mary  A.  Ashley  treated  the  lease,  so  far 
as  she  was  interested,  as  extinguished,  or  merged  in  her 
deed  of  her  land,  and  no  rent  or  royalty  has  ever  been 
demanded  by  or  paid  to  her. 

In  February,  1893,  differences  arose  between  plaintiff 
and  defendant  as  to  the  proper  construction  of  the  lease 
in  the  following  particulars:  1.  Whether  or  not  pay- 
ment on  rock  merely  mined,  and  not  removed  from  the 
premises,  was  due  before  the  rock  was  shipped  away 
from  the  mine ;  2.  Whether  a  ton  should  consist  of  two 
thousand  two  hundred  and  forty  pounds,  or  only  two 
thousand  pounds;  and  3.  Whether,  when  the  bitumi- 
nous rock  was  reduced  to  liquid  asphalt  before  being  re- 
moved from  the  premises  of  the  mine,  the  royalty  was  to 
be  paid  on  each  ton  of  the  crude  rock,  or  only  on  each  ton 
of  the  liquid  asphalt.  But  defendant  continued  to  pay, 
the  royalty  on  all  rock  mined,  estimated  at  two  thou- 
sand pounds  for  a  ton,  until  April  1,  1893,  after  which 
date  it  refused  to  make  further  payment  on  rock  not . 
shipped  from  the  mine;  or  per  ton  of  less  than  two 
thousand  two  hundred  and  forty  pounds;  or  upon  rock 
reduced  to  liquid  asphalt  at  the  mine,  except  per  ton  of 
the  liquid  extracted  therefrom. 

The  object  of  this  action  is  to  recover  from  defendant 
one  thousand  dollars  unpaid  royalty  on  four  thousand 
tons  of  rock  at  twenty-five  cents  per  ton,  alleged  to  have 
been  mined  from  the  deposit  (whether  reduced  to  as- 
phalt or  shipped  from  the  mine  or  not)  during  the 
months  of  April,  May,  June  and  July,  1893. 

The  court  found  that  two  thousand  six  hundred  and 
eighty-five  tons  (of  two  thousand  pounds)  had  been 
mined  from  the  deposit  by  defendant  during  those  four 
months,  on  which  there  was  due  and  unpaid  to  plaintiff 
a  royalty  of  twenty-five  cents  per  ton,  amounting  to  six 
hundred  and  seventy-one  dollars  and  twenty-five  cents, 
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for  which  judgment  was  rendered  against  the  defend- 
ant. Defendant  appeals  from  the  judgment^  and  from 
an  order  denying  its  motion  for  a  new  trial. 

1.  It  appears  that  no  bituminous  rock  has  ever  been 
mined  from  that  part  of  the  deposit  lying  within  the 
Higgins  tract,  by  the  lessee,  or  by  any  assignee  of  the 
lease,  and  that  all  the  rock  mined  under  the  lease, 
including  that  mined  by  defendant  during  April, 
May,  June,  and  July,  1893,  has  been  mined  from  that 
part  of  the  deposit  lying  within  the  boundaries  of  the 
Ashley  tract,  which  was  conveyed  to  defendant  on  June 
22,  1892,  as  aforesaid ;  and  for  this  reason  the  appellant 
contends  that  he  is  not  obligated  by  the  lease  to  pay 
any  royalty  to  plaintiff  on  rock  mined  from  that  part 
of  the  deposit  lying  within  the  Ashley  tract. 

No  case  has  been  cited,  and  I  have  found  none,  in 
which  distinct  contiguous  properties  of  different  owners 
have  been  jointly  leased  as  in  this  case ;  though  leases 
by  tenants  in  common  have  been  of  frequent  occur- 
^  rence.  Yet  I  have  no  doubt  that  the  lease  in  question 
here  was,  and  is,  a  valid  lease,  as  seems  to  be  conceded 
by  both  parties,  who  differ  only  as  to  its  effect. 

It  is  to  be  observed  that  no  part  of  the  land  described 
in  the  lease,  except  the  deposit  of  bituminous  rock 
therein,  and  a  right  of  way  thereto,  with  the  right  to 
construct  such  buildings  on  the  land  as  were  necessary 
to  carry  on  the  work  of  mining,  was  leased.  Yet  such  a 
lease  of  a  mine  reserving  a  royalty  as  rent  is  unobjec- 
tionable. (Gear  on  Landlord  and  Tenant,  sees.  73,  133, 
and  cases  there  cited;  Wolfing  v.  Ralston,  61  Cal.  288; 
Waiers  v.  Stevenson,  13  Nev.  157 ;  29  Am.  Rep.  293.) 

Had  the  lessors  in  this  case  been  tenants  in  common 
of  the  demised  premises,  the  effects  of  a  conveyance  by 
Ashley  of  her  reversionary  estate  therein  to  the  lessee 
would  have  been  to  merge  her  interest  in  the  leasehold 
term  in  the  reversion,  and  to  extinguish  pro  tanto  the 
covenant  of  the  lessee  to  pay  rent;  yet,  thereafter,  Hig- 
gins would  have  been  entitled  to  receive  from  the  lessee 
the  same  portion  of  rent  as  before  such  conveyance 
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(HiU  V.  Reno,  112  HI.  154;  54  Am.  Rep.  222;  Van  Rens- 
aelaer  v.  Bradley,  8  Denio,  135;  45  Am.  Dec.  451;  Linton 
V.  HaH,  25  Pa.  St.  195;  64  Am.  Dec.  691) ;  and  I  per- 
ceive no  reason  why  the  effects  of  Ashley's  conveyance 
of  her  separate  part  of  the  demised  premises,  of  which 
she  was  sole  owner,  should  not  be  substantially  the  same 
as  they  would  have  been  if  the  lessors  had  been  tenants 
in  common  of  every  part  of  such  premises;  the  only 
possible  difference  being  in  the  mode  of  apportioning 
the  rent.  Had  they  been  tenants  in  common,  Higgins 
would  still  be  entitled  to  a  part  of  the  rent  proportionate 
to  his  undivided  portion  of  the  demised  premises,  but 
as  they  are  not  tenants  in  common  he  is  entitled,  in  the 
absence  of  an  express  or  presumed  agreement  to  the 
contrary,  to  a  portion  of  the  royalty  proiwrtionate  to 
the  comparative  value  of  his  distinct  part  of  the  de- 
mised premises  (Hill  v.  Reno,  supra) ;  and  in  this  case 
the  terms  of  the  lease  warrant  the  presumption  that 
each  lessor  was  to  receive  one-half  of  the  royalty,  and 
such  presumption  is  in  perfect  accord  with  the  practical 
construction  of  the  lease  by  the  parties  thereto,  up  to 
April,  1893. 

The  fact  that,  prior  to  the  commencement  of  this  ac- 
tion, the  lessee  had  elected  to  mine  only  in  that  part  of 
the  "deposit"  lying  within  the  Ashley  tract  detracts 
nothing  from  the  right  of  Higgins  to  demand  his  proper 
share  of  the  royalty,  nor  from  the  obligation  of  defend- 
ant to  pay  it.  The  royalty  of  fifty  cents  on  each  ton  of 
rock  mined  was,  by  the  terms  of  the  lease,  to  be  paid  to 
the  lessors,  not  to  the  individual  lessor  from  whose  land 
the  rock  may  have  been  mined.  The  lease  does  not 
restrict  the  mining  to  any  particular  part  of  the  deposit 
at  any  time.  The  lessee  has  had  the  right,  at  all  times 
since  the  execution  of  the  lease,  to  mine  any  part  of  the 
deposit,  and  will  continue  to  have  such  right  until  the 
expiration  of  the  term  of  twenty  years,  only  about  five 
years  of  which  had  elapsed  when  this  action  was  com- 
menced, and  more  than  one-half  of  the  term  is  still  in 
the  future,  during  which  defendant  is  at  liberty  to  mine 
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exclusively  in  that  part  of  the  deposit  lying  within  the 
Higgins  tract,  and  may  completely  exhaust  it  The 
royalty  per  ton  of  rock  mined  is  but  a  mode  of  estimat- 
ing the  rent  to  be  paid  for  the  right  to  occupy  exclu- 
sively the  whole  premises  demised,  and  to  mine  any 
part  or  all  parts  thereof  at  any  time  during  the  term,  at 
the  election  of  the  lessee. 

2.  I  think  the  court  did  not  err  in  holding  that  a 
^groBs  ton  of  bituminous  rock''  is  equal  to  two  thou- 
said  pounds  avoirdupois,  and  no  more.  Section  8215 
of  the  Political  Code  provides  that  ''the  hundred  weight 
consists  of  one  hundred  avoirdupois  pounds,  and  twenty 
hundred  weight  constitute  a  ton."  No  act  of  Congress 
conflicting  with  this  has  been  cited,  and  I  know  of  none. 
The  regulation  of  weights  and  measures  by  a  state  is 
valid  so  far  as  not  in  conflict  with  any  act  of  Congress. 
(Weaver  V.  Fegdy,  29  Pa.  St.  27;  70  Am.  Dec.  151.)  It 
may  be  true  that  the  parties  might  have  contracted  for 
a  ton  constituted  of  two  thousand  two  hundred  and 
forty  or  of  three  thousand  pounds,  but  I  find  nothing 
in  the  lease  indicating  such  intention;  and  the  practical 
construction  by  the  parties  up  to  April,  1898,  shows 
that  they  intended  a  gross  ton  to  be  two  thousand  pounds 
and  no  more.  If  the  word  "'gross"  was  intended  to 
qualify  the  word  "ton"  in  any  way,  I  think  it  was  to 
distinguish  the  crude,  unrefined  rock  of  which  it  was 
composed  from  the  product  of  a  process  of  refinement 
thereof  by  which  it  is  reduced  to  pure  asphalt,  which 
product  is  only  one  ton  from  about  seven  tons  of  the 
crude  rock.  Such  a  use  of  the  word  would  have  been 
appropriate,  as  it  appears  that  a  portion  of  the  crude 
rock  was  reduced  to  asphalt  by  the  lessee  before  it  was 
shipped  away  from  the  premises.  The  only  thing  that 
can  be  said  against  this  construction  is  that  the  adjec- 
tive is  misplaced  as  it  often  is,  as,  for  example  when  one 
asks  for  a  good  cup  of  coffee,  meaning,  and  being  per- 
fectly understood  to  mean,  a  cup  of  good  coffee. 

3.  It  is  contended  that  the  royalty  was  not  due  untU 
after  the  crude  rock  or  the  refined  product  thereof  was 
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shipped  away  from  the  premises.  The  lease  provides 
that  payment  of  the  royalty  should  be  made  on  the  first 
day  of  each  month  ''for  each  and  every  gross  ton  of 
bituminous  rock  and  liquid  asphaltum  which  he  may 
have  mined,  taken,  or  removed  from  said  premises"  dur- 
ing the  preceding  month.  The  "premises"  referred  to 
are  the  demised  premises — "the  deposit  of  bituminous 
rock" — and  the  lessee  is  obligated  to  pay  on  each  ton 
mined  or  taken  or  removed  from  that  deposit.  If  the 
words  "mined,"  "taken,"  and  "removed"  are  used  in 
different  senses,  then  the  royalty  is  due  when  the  rock 
is  simply  mined  from  the  deposit,  as  is  plainly  indicated 
by  the  disjunctive  word  "or."  But  I  think  those  words 
were  used  in  nearly  the  same  sense,  and  that  neither  of 
them  was  used  in  the  sense  of  transportation  to  market; 
otherwise,  the  lessee  might  reduce  the  royalty  from  fifty 
cents  to  about  seven  cents  per  ton  of  the  gross  rock  by 
reducing  it  to  asphalt  before  shipping  it  for  transporta- 
tion to  market,  which,  to  say  the  least,  was  probably  not 
intended.  The  words  "taken"  and  "removed"  were 
probably  intended  to  apply  solely  to  the  "liquid  as- 
phaltum which  crops  and  flows  out  of  the  earth"  near 
the  palm  tree,  which  could  be  taken  without  mining, 
but  none  of  which,  it  is  admitted,  ever  was  taken  or 
shipped  by  the  lessee  or  by  the  defendant. 

4.  It  is  further  contended  for  appellant  that  the  pro- 
vision of  the  lease  that  the  lessee  should  pay  fifty  cents 
per  ton  royalty  on  liquid  asphalt  applies  to  and  in- 
cludes liquid  asphalt  extracted  from  the  crude  rock 
mined  from  the  "deposit,"  as  well  as  the  liquid  asphalt 
flowing  from  the  earth  near  the  palm  tree;  but  I  think 
the  court  did  not  err  in  holding  that  the  royalty  on 
liquid  asphalt  was  intended  to  apply  only  to  such  as 
should  be  taken  from  the  spring  "within  two  hundred 
yards  of  the  palm  tree."  This  construction  alone  gives 
harmonious  effect  to  all  the  language  of  the  lease.  The 
flowing  spring  of  liquid  asphalt  is  wholly  distinct  from 
the  deposit  of  bituminous  rock,  and,  as  no  liquid  asphalt 
has  been  taken  from  it,  nothing  in  relation  to  it  need  be 
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considered  except   for  the  purpose  of  construing  the 
language  of  the  lease  as  above. 

I  think  the  order  and  judgment  appealed  from  should 
be  affirmed. 

Britt,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
order  and  judgment  appealed  from  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[No.  18446.    Department  Two.— October  2,  1895.] 

TULARE  COUNTY  BANK,  Respondent,  v.  D.  W^ 
MADDEN  ET  AL.,  Dependants.  E.  M,  ROOT,  Ap- 
pellant. 

Mortgage— Assumption  of  Debt  by  Grantee— Liabiuty  for  De- 
ficiency— ^Absence  of  Reference  to  Note. — ^A  grantee  of  mort- 
gaged premises  who  not  only  takes  the  land  subject  to  the  mort- 
gage, but  assumes  its  payment,  is  liable  to  the  mortgagee  for  any 
deficiency  which  may  remain  after  exhausting  his  security  under 
the  mortgage;  and  where  the  grantee  expressly  agrees  to  pay  the 
amount  due  on  the  mortgage,  as  a  further  consideration  for  the 
conveyance,  he  is  personally  liable,  although  there  is  no  express 
mention  in  the  agreement  of  the  note  secured  by  the  mortgage. 

Id. — Ground  of  Liability  of  .Grantee — Principal  and  Surety. — 
Subrogation. — ^The  liability  of  the  subsequent  grantee  of  the  mort- 
gaged premises,  who  has  assumed  the  payment  of  the  debt,  rests 
upon  the  ground  that,  as  between  him  and  his  grantor,  he  be- 
comes primarily  liable  for  the  payment  of  the  debt  secured  by  the 
mortgage,  and  his  grantor  becomes  his  surety,  and  that,  in 
equity,  the  creditor  is  entitled  to  the  benefit  of  the  collateral  ob- 
ligation acquired  by  his  debtor  against  the  grantee,  and  may  treat 
such  grantee  as  a  principal  debtor,  and  hold  him  liable  for  any 
deficiency  for  which  the  mortgagor  may  be  liable  on  his  express 
promise. 

Id. — Liability  for  Costs. — Where  the  grantee,  who  is  a  necessary 
party  to  an  action  for  the  foreclosure  of  a  mortgage,  contests 
his  personal  liability  for  a  deficiency,  he  is  liable  for  costs  in 
the  action,  when  failing  in  that  defense. 

Appeal  from  a  judgrment  of  the  Superior  Court  of 
Tulare  County,    Wheaton  A.  Gray,  Judge. 

The  facts  are  stated  in  the  opinion. 
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W.  Rigby,  and  Aylett  R.  Cotton,  for  Appellant. 

There  is  no  statement  in  the  complaint  that  the 
grantee  signed  the  note  or  agreed  to  pay  it,  and  the 
plaintiff  cannot  maintain  an  action  upon  a  contract 
made  between  other  parties,  not  expressly  made  for 
his  benefit.     (Chung  Kee  v.  Davidson,  73  Cal.  522.) 

C.  L.  Russell,  for  Respondent 

The  recital  in  the  deed  of  the  agreement  by  the 
grantee  to  pay  the  mortgage  indebtedness  is  sufficient 
to  place  the  personal  liability  upon  the  grantee.  (Bur- 
hank  y.  Roots,  4  C(d,  App.  197;  1  Jones  on  Mortgages, 
sees.  748,  762;  BidcM  V.  Brizzolara,  64  Cal.  354,  363; 
Pettier  v.  GiUespie,  67  Cal.  682;  Thomson  v.  Bettens,  94 
Cal.  82;  WtUiams  v.  Naftzger,  103  Cal.  438;  Campbell  v. 
Clay,  4  Col.  App.  661;  2  Jones  on  Mortgages,  sees.  748, 
1711,  1713;  3  Pomeroy's  Equity  Jurisprudence,  sec. 
1206 ;  Heid  v.  Vreeland,  30  N.  J.  Eq.  691 ;  Locke  V.  Homer, 
131  Mass.  98;  41  Am.  Rep.  199.)  By  the  agreement  the 
grantee  became  the  principal  debtor  and  the  mortgagor 
the  surety.  (WiUiams  v.  Naftzger,  supra;  1  Jones  on 
Mortgages,  sees.  741,  752;  8  Pomeroy's  Equity  Juris- 
prudence, sec.  1206.) 

Haynes,  C. — ^The  plaintiff  is  the  assignee  of  a  note 
and  mortgage  executed  by  defendant  Madden.  After- 
ward, Madden  conveyed  the  mortgaged  premises  to  ap- 
pellant>  E.  M.  Root,  and  this  action  was  brought  against 
Madden  and  his  grantee  and  others  to  foreclose  said 
mortgage.  Plaintiff  obtained  a  decree  for  the  sale  of 
the  mortgaged  premises  with  the  provision  that,  if  the 
sale  thereof  should  not  satisfy  the  amount  found  due, 
that  a  judgment  for  the  deficiency  be  docketed  against 
the  defendants  Madden  and  Root;  and  from  this  judg- 
ment Root,  the  grantee  of  Madden,  appeals  upon  the 
judgment-roll  and  a  bill  of  exceptions. 

The  deed  of  conveyance  from  Madden  to  Root  recites 
that  it  was  made  subject  to  the  mortgage  held  by  plain- 
tiff, that  said  mortgage  is  a  lien  on  said  premises,  ''and 
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said  second  party  hereby  assumes  and  agrees  to  pay  the 
said  amount  due  thereon  as  a  further  consideration  for 
this  conveyance/' 

The  only  questions  arising  in  the  case  are :  1.  Whether 
appellant  is  liable  for  any  deficiency  in  case  the 
premises  should  not  satisfy  the  mortgage;  and  2. 
Whether  he  is  liable  for  costs  in  the  action.  It  is  well 
settled  that  the  grantee  of  the  mortgaged  premises 
who  not  only  takes  the  land  subject  to  the  mortgage, 
but  assumes  its  payment,  is  liable  to  the  mortgagee 
for  any  deficiency  which  may  remain  after  exhausting 
his  security  under  the  mortgage;  though  as  to  the 
ground  upon  which  this  liability  is  placed  the  author- 
ities are  by  no  means  uniform.  That  he  is  so  liable, 
see  Biddel  v.  Brizzolara,  64  Cal.  854;  Pettier  v.  Gillespie, 
67  Cal.  588;  Thomson  v.  Bettens,  94  Cal.  82;  Williams 
V.  Naftzger,  108  Cal.  488;  KeUer  v.  Ashford,  188  U.  S. 
622. 

Appellant  seems  to  rely  upon  the  point  that  he  did 
not  promise  to  pay  the  note  secured  by  the  mortgage, 
and  that  his  promise  was  not  made  for  the  benefit  of  the 
mortgagee.  It  may  be  that  there  is  no  such  privity  of 
contract  between  the  mortgagee  and  the  grantee  of  the 
mortgagor  resulting  from  the  acceptance  of  the  deed, 
nor  any  such  promise  for  the  benefit  of  the  mortgagee 
as  would  sustain  an  action  at  law  against  him. 

The  best  considered  cases  place  the  liabflily  of  the 
subsequent  grantee  of  the  mortgaged  premises  who  has 
assumed  the  payment  of  the  debt  upon  the  ground  that, 
as  between  him  and  his  grantor,  he  becomes  primarily 
liable  for  the  payment  of  the  debt  secured  by  the  mort- 
gage, and  his  grantor  becomes  his  surety;  that,  though 
as  between  the  grantor.  Madden,  and  the  plaintiff,  the 
mortgagee.  Madden  is  the  principal  debtor,  yet  in  equity 
the  creditor  is  entitled  to  the  benefit  of  all  securities  or 
collateral  obligations  that  his  debtor  may  have  acquired 
for  the  payment  of  the  debt,  and  the  creditor  may,  in 
his  action  to  foreclose  the  mortgage,  Iveat  the  mortga- 
9X>r's  grantee,  who  has  assumed  the  payment  of  the  debt» 
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as  a  principal  debtor,  and  hold  him  liable  for  any 
deficiency  for  which  the  mortgagor  would  be  liable  on 
his  express  promise.  (Williams  v.  Naftzger,  supra,  and 
cases  there  cited.) 

It  results  that  the  court  did  not  err  in  authorizing  the 
deficiency  judgment  to  be  docketed  against  the  appellant. 

That  appellant  is  liable  for  costs  in  the  action  is  also 
clear.  He  held  the  title  to  the  land,  and  was  therefore 
a  necessary  party  to  the  action,  and  was  the  only  de- 
fendant who  answered  or  made  any  contest,  and  his 
only  contest  was  based  upon  his  desire  to  escape  per- 
sonal liability  for  a  deficiency.  Having  failed  in  that 
defense,  he,  as  well  as  Madden,  the  maker  of  the  prom- 
issory note  and  mortgage,  is  liable  for  costs,  and  the 
court  did  not  err  in  the  judgment  rendered  in  that 
regard.  The  appeal  is  without  merit,  and  the  judgment 
appealed  from  should  be  affirmed. 

Searls,  C,  and  Vanclief,  C,  concurred. 

For  the  reasons  given  in  the  fpregoing  ok)inion  the 
judgment  appealed  from  is  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[No.  imi4.    Department   Two.— October  2,  1895.] 

CITY  OF  SOUTH  PASADENA,  Respondent,  v.  LOS 
ANGELES  TERMINAL  RAILWAY  COMPANY, 
Appellant. 

MuNiaPAL  CoKFORATioNs— Occupation  of  Streets  by  Railway— Au- 
thority Legislative,  not  G>ntr actual. — ^The  authority  of  city 
officers  to  grant  the  use  of  streets  for  railways  is  legislative  in 
its  nature,  and  is  not  referable  for  its  support  to  the  power  of 
making  contracts. 

Id. — Railway  between  Cities — Power  to  Regulate  Rates — Invalid 
Ordinance. — In  the  absence  of  statutory  or  constitutional  author- 
ity, a  city  has  no  power  to  bargain  with  a  railroad  company, 
nor  to  pass  an  ordinance,  regulating  rates  of  transportation  of  a 
street  railway  connecting  the  city  with  another,  and  an  ordi- 
nance purporting  to  regulate  such  rates  is  not  warranted  by 
section  II  of  article  XI  of  the  state  constitution,  conferring  upon 
the  city  power  to  enforce  local  regulations  within  its  limits^  and 
is   invalid. 
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Id.— Validity  or  Municipal  Ordinance— Extraterritorial  Force.— » 
A  municipal  ordinance  to  be  valid  must  be  consistent  with  the 
general  powers  and  purposes  of  the  corporation,  must  harmonize 
with  the  general  laws  of  the  state,  the  municipal  charter,  and 
the  principles  of  the  common  law,  and  can  have  no  extraterritor- 
ial force  unless  by  express  permission  of  the  sovereign  power. 

Id. — Authority  over  Streets — Municipal  Property — Contractual  Dis- 
position.—The  streets  of  a  city  are  not  held  as  corporate  or 
municipal  property,  and  are  not  subject  to  the  power  of  con- 
tractual  disposition  like  the  property   of  an  individual 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County  and  from  an  order  denying  a  new 
trial.    Lucien  Shaw,  Judge, 

The  facts  are  stated  in  the  opinion. 

T.E.  Gibbon,  and  Jefferson  Chandler,  for  Appellant. 

The  ordinance  was  void,  not  being  confined  to  the 
territorial  jurisdiction  of  the  city,  (Const.,  art  XI,  sec. 
11;  Pol.  Code,  sec  862;  Low  v.  MarysviUe,  6  Cal.  214; 
United  States  v.  Cruikshank,  92  U.  S.  542;  Ottawa  v. 
Carey,  108  U.  S.  110;  Central  Transp.  Co.  v.  Ptdlman 
Palace  Car  Co.,  189  U.  S.  24;  Thomas  V.  Railroad  Co.,  101 
U.  S.  71;  Davis  v.  Old  Colony  Railroad,  131  Mass.  258; 
41  Am,  Rep.  221.) 

W.  S.  Knott,  and  A  W.  Button,  for  Respondent. 

The  city  may  annex  such  restrictions  and  conditions 
to  its  grant  as  to  its  authorities  may  seem  proper,  so 
long  as  such  conditions  do  not  conflict  with  any  law. 
(Municipal  Corporation  Act,  sec.  862;  Civ.  Code,  sec. 
470;  Pacific  R.  R.  Co.  v.  Leavenworth,  1  Dill.  893;  North- 
em  Cent.  Ry.  Co.  v.  Baltimore,  21  Md.  93;  Jersey  City 
etc.  R.  R.  Co.  V.  Jersey  City  etc.  R.  R.  Co.,  20  N.  J.  Eq. 
61.) 

Britt,  C. — ^Plaintiff  is  a  municipal  corporation  of  the 
sixth  class.  It  is  situated  in  Los  Angeles  county,  a  few 
miles  from  the  city  of  Los  Angeles,  and  on  a  line  of 
railway  owned  and  operated  by  defendant  extending 
from  Los  Angeles  through   said  South   Pasadena  and 
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beyond,  to  the  city  of  Pasadena  in  the  same  county. 
This,  together  with  other  tangible  property  and  fran- 
chises pertaining  thereto,  was  acquired  by  defendant  in 
virtue  of  a  consolidation  effected  about  September  26, 
1890,  under  the  laws  of  this  state,  with  another  railroad 
corporation  called  the  Los  Angeles,  Pasadena  &  Glendale 
Railway  Company,  to  which,  until  said  consolidation, 
such  railroad  property  and  franchises  belonged.  On 
July  22,  1889,  the  board  of  trustees  of  the  plaintiff,  the 
city  of  South  Pasadena,  passed  an  ordinance  granting  to 
said  Los  Angeles,  Pasadena  &  Glendale  Railway  Com- 
pany the  right  to  construct,  maintain  and  operate  a 
steam  railroad  in  certain  public  streets  of  the  city  upon 
various  conditions  relating  to  the  improvement  of  such 
streets,  the  maintenance  of  stations  within  the  city 
limits,  the  number  of  trains  to  be  run  each  day,  etc. 
Among  said  conditions  was  the  following:  "That  round 
trip  fares  between  any  of  the  above-named  stations 
[those  within  the  city  limits]  and  the  business  center  of 
Los  Angeles  city,  on  the  line  of  the  Los  Angeles  cable 
railway,  shall  never  exceed  thirty  cents,  including  the 
round  trip  fare  of  said  Los  Angeles  cable  railway,  .... 
and  that  such  round  trip  tickets  shall  be  on  sale  at  all 
proper  times  within  said  city  of  South  Pasadena.''  The 
ordinance  further  declared  that  "This  franchise  is 
especially  granted  upon  each  and  all  of  the  provisions 
and  conditions  herein  contained,  and  if  said  grantee  or 
assigns  shall  fail  in  any  particular  to  comply  therewith, 
then  and  in  that  event  all  rights  under  this  ordinance 
shall  thereupon  and  immediately  be  forfeited,  and  this 
grant  shall  thereupon  be  null  and  void."  The  Los  An- 
geles, Pasadena  &  Glendale  Railway  Company,  pursuant 
to  the  license  thus  granted,  constructed  the  road  above 
mentioned,  and  its  rights  and  obligations  under  said 
ordinance  passed  to  the  defendant  in  virtue  of  said  con- 
solidation. Prior  to  September  1,  1891,  the  defendant 
and  its  said  predecessor  operated  the  road  in  conformity 
with  the  requirements  of  said  ordinance  relating  to  rates 
of  fare,  and  carried  passengers  between  stations  in  South 
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Pasadena  and  the  business  center  of  Los  Angeles  at  the 
round  trip  rate  of  thirty  cents,  including  the  fare  within 
that  city  on  said  cable  railway,  the  defendant's  road 
stopping  short  of  such  business  center  by  the  space  of 
about  one  mile,  and  the  intervening  distance  being  cov- 
ered by  the  cable  railway  which  connected  with  the  road 
of  defendant;  the  fare  on  the  cable  road  was  five  cents 
each  way.  The  defendant's  business  proved  unprofit- 
able, the  road  not  paying  expenses  of  operation,  and  on 
August  24,  1891,  the  board  of  railroad  commissioners  of 
this  state  passed  a  resolution  to  the  effect  that  the  said 
Los  Angeles  Terminal  Railway  Company  be,  and  it  was 
thereby  in  terms,  authorized  to  make  the  rate  of  single 
trip  tickets  either  way  between  Los  Angeles  and  Pasa- 
dena twenty-five  cents,  and  for  round  trip  tickets  either 
way  between  the  same  places,  good  for  two  days,  thirty- 
five  cents,  and  to  raise  the  rates  to  and  from  all  inter- 
mediate stations  in  the  same  proportions.  The  stations 
within  the  limits  of  South  Pasadena  are  intermediate 
stations  between  the  city  of  Pasadena  and  the  city  of 
Los  Angeles.  Accordingly,  about  September  1,  1891, 
the  defendant  raised  its  rate  for  round  trip  tickets  be- 
tween its  station  in  South  Pasadena  and  the  business 
center  of  Los  Angeles  from  thirty  cents  to  forty  cents, 
including  the  cable  road  fare ;  this  was  a  net  advance  on 
the  line  of  defendant's  own  road  from  twenty  cents  to 
thirty  cents,  and  the  last-mentioned  sum — ^thirty  cents — 
was  proportionate,  as  the  charge  between  South  Pasa- 
dena and  Los  Angeles,  to  the  charge  of  thirty-five  cents 
between  Pasadena  and  Los  Angeles  mentioned  in  the 
order  of  the  railroad  commission.  The  more  important 
matters  above  stated  appear  from  the  findings  and  ad- 
mitted allegations  of  the  pleadings;  some  others  are 
shown  by  the  undisputed  evidence. 

The  plaintiff  commenced  this  action  November  30, 
1891,  alleging  sundry  violations  by  defendant  of  the 
conditions  specified  in  said  ordinance  of  July  22,  1889, 
including  that  concerning  round  trip  fares;  but  as  the 
court  found  that   defendant    has    fulfilled  the  require- 


Digitized  by  VjOOQ  IC 


Oct.  1895.]  South  Pasadena  v.  Terminal  Ry.  Co.    319 

ments  of  the  ordinance  in  the  particulars  complained 
of,  except  as  to  such  fares,  the  other  matters  do  not  con- 
cern us.  The  prayer  of  the  complaint  was  in  the  alter- 
native: 1.  That  defendant  be  required  to  fix  and  charge 
for  its  said  round  trip  fare  a  sum  not  exceeding  thirty 
cents,  including  the  fare  on  the  Los  Angeles  cable  rail- 
way; or  2.  That  defendant  be  enjoined  from  operating 
any  portion  of  its  road  on  the  route  allowed  by  the 
terms  of  said  ordinance,  and  that  its  road  now  existing, 
along  or  over  said  route  be  abated  as  a  nuisance.  The 
court  below  adjudged  that  said  ordinance  and  all  its 
conditions  are  binding  upon  defendant;  that  it  has  vio- 
lated the  condition  thereof  in  respect  to  said  round  trip 
fares;  that  by  reason  of  such  violation  it  has  forfeited 
its  right  of  way  granted  by  such  ordinance;  that  its  line 
of  track  and  other  improvements  in  the  streets  of  plain- 
tiff are  a  nuisance;  that  the  same  be  abated;  and  en- 
joined defendant  from  operating  the  road  in  the  streets 
occupied  by  it. 

It  is  by  statute  provided  that  "No  railroad  corpora- 
tion must  use  any  street,  alley,  or  highway,  or  any  of 
the  land  or  water  within  any  incorporated  city  or  town, 
unless  the  right  to  so  use  the  same  is  granted  by  a  two- 
thirds  vote  of  the  town  or  city  authority  from  which 
the  right  must  emanate."  (Civ.  Code,  sec.  470.)  By 
the  terms  of  section  862  of  the  municipal  corporation 
act  (Stats.  1883,  pp.  269,  270)  plaintiff's  board  of  trus- 
tees is  given  power,  "13.  To  permit,  under  such  restric- 
tions as  they  may  deem  proper,  the  laying  of  railroad 
tracks  and  the  running  of  cars  drawn  by  horses, 
steam,  or  other  power  thereon  ....  in  the  public 
streets.'*  Somewhat  advanced  ground  is  taken  on  be- 
half of  respondent  upon  the  effect  of  these  enactments. 
It  is  claimed  by  counsel  that  the  "power  thus  granted 
is  an  absolute  one,  the  franchise  to  be  granted  or 
not  in  the  discretion  of  the  city  authorities";  that  "hav- 
ing this  power  to  grant  or  refuse,  it  may  annex  such 
terms  and  conditions  to  its  grant  as  to  its  authorities 
may  seem  proper,   so  long  as   such  conditions   do  not 
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conflict  with  any  law/'  With  the  qualification  stated, 
viz.,  that  such  conditions  do  not  conflict  with  any  law, 
we  may  accept  the  statement  as  correct  for  the  purposes 
of  this  decision.  The  ruling  in  Pacific  R.  R.  Co.  v.  Leaven- 
worth,  1  Dill.  398,  was  that  the  authorities  of  the  city 
might  prescribe  in  such  a  case,  as  conditions  of  their 
assent,  ''such  lawfvl  and  proper  terms  as  they  deemed 
expedient."  The  authority  of  the  city  board  of  trustees 
under  the  statutes  referred  to  is  legislative  in  its  nature; 
primarily  it  is  of  a  piece  with  the  power  to  enact  muni- 
cipal police  and  other  ordinances — ^local  laws  (McCracken 
V.  San  Francisco,  16  Cal.  620) — ^and  is  not  referable  for 
its  support  to  the  power  of  making  contracts.  (San 
Francisco  V.  Spring  Valley  Water  Works,  48  Cal.  529 ; 
People's  R.  R.  V.  Memphis  R.  R.,  10  Wall.  51;  Dillon 
on  Municipal  Corporations,  4th  ed.,  sec.  724;  Tiedeman 
on  Municipal  Corporations,  sec.  302;  see  Areata  v.  Ar- 
eata etc.  R.  R.  Co.,  92  Cal.  639 ;  Reagan  V.  Farmers'  etc. 
Co.,  154  U.  S.  397.)  If  the  city  could  make  a  valid 
agreement  for  rates  of  fare  to  Los  Angeles,  including 
the  charges  of  a  connecting  line  of  street  railway,  then 
it  might  also  stipulate  for  rates  over  connecting  lines  to 
San  Francisco  or  elsewhere.  And  if,  as  claimed  by 
respondent,  the  case  is  one  of  mere  contract  obligation, 
then  we  think  it  clear  that  some  grant  of  authority 
mediately  through  the  legislature — ^and  this  would  be 
of  doubtful  constitutionality — or  immediately  through 
the  constitution,  from  the  people  of  the  state,  either  in 
express  terms  or  by  necessary  implication,  must  be 
exhibited  to  warrant  such  a  contract;  and,  since  none 
appears,  we  think  the  city  was  as  destitute  of  capacity 
to  bargain  with  a  railroad  company  for  rates  of  trans- 
portation to  distant  points  for  its  inhabitants  and  other 
persons  to  whom  it  does  not  stand  in  loco  parentis  (San 
Diego  Water  Co.  v.  San  Diego,  59  Cal.  517) ,  as  it  was,  for 
example,  to  bargain  with  a  purveyor  to  supply  them 
with  entertainment;  the  city  is  not  the  agent  of  its  in- 
habitant or  of  the  public  for  such  purposes.  (Hodges 
V.  Buffalo,  2  Denio,  110;  Love  V.  Raleigh,  21  S.  E.  Bep. 
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503  (N.  C,  April  16,  1895) ;  and  see  Wallace  v.  San  Jose, 
29  Cal.  186-88;  Herzo  v.  San  Francisco,  33  Cal.  143; 
Aberdeen  v.  Honey,  8  Wash.  251,  254;  Tiedeman  on  Mu- 
nicipal Corporations,  sec.  169.) 

Therefore,  we  must  determine  whether  the  ordinance 
under  view  transgresses  any  of  the  just  and  needful  re- 
strictions which  the  general  law  of  the  state  imposes 
upon  local  legislation  of  this  nature.  A  municipal  or- 
dinance must  consist  with  the  general  powers  and 
purposes  of  the  corporation,  must  harmonize  with  the 
general  laws  of  the  state,  the  municipal  charter,  and 
the  principles  of  the  common  law.  (Ex  parte  Frank, 
52  Cal.  609;  28  Am.  Rep.  642;  Ex  parte  Kearny,  55  Cal. 
225.)  One  of  the  limitations  upon  such  ordinances  is 
that  they  can  have  no  extraterritorial  force  unless  by 
express  permission  of  the  sovereign  power;  in  the 
nature  of  things  this  must  be  so  unless  intolerable  con- 
fusion and  evil  are  to  result;  and  the  constitution  of  the 
state,  recognizing  the  necessity  for  such  a  restriction, 
has  provided  (Const.,  art.  XI,  sec.  11)  that  "Any  county, 
city,  etc.,  may  make  and  enforce  within  its  limits  all 
such  local,  ....  and  other  regulations,  as  are  not  in 
conflict  with  general  laws."  Here  was  a  road  lying 
partly  within  the  confines  of  at  least  three  municipali- 
ties— ^Los  Angeles,  South  Pasadena,  and  Pasadena;  con- 
ceding the  right  of  plaintiff  to  impose  a  limitation  on 
the  charges  to  be  made  for  passage  between  stations 
within  its  limits  and  stations  elsewhere,  then  the  other 
cities  named  have,  or  might  have,  the  same  right;  but 
suppose  the  city  of  Los  Angeles,  as  a  condition  of  the 
occupation  of  its  streets  by  the  railroad,  had  ordained 
that  the  round  trip  fare  between  stations  within  its 
limits  and  South  Pasadena  should  be  more  or  less  than 
that  fixed  by  the  ordinance  of  the  latter  city;  or  that 
the  fare  to  Pasadena,  a  place  more  remote  than  South 
Pasadena,  should  be  less  than  that  to  the  latter  point 
as  fixed  by  its  own  ordinance,  is  it  not  plain  either  that  • 
a  conflict  must  arise  and  inevitable  discrimination  be- 
tween the   places  ensue — expressly  prohibited    by  the 
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constitution,  article  XII,  section  21 — or  that  the  railroad 
company  must  charge  only  the  lowest  of  the  rates  thus 
fixed  by  jurisdictions  of  equal  authority,  and  so  the  or- 
dinance prescribing  the  lowest  rate  be  made  operative 
in  and  between  both  places?  Similar  illustrations  of 
possible  confusion  might  be  multiplied  indefinitely. 

Respondent  likens  the  case  to  one  in  which  an  indi- 
vidual grants  the  right  of  way  for  a  railroad  over  his 
land,  and  in  part  consideration  thereof  receives  a  free 
pass  on  the  road  for  himself  and  family.  But  the  anal- 
ogy fails  in  all  essentials :  1.  As  we  have  seen,  the  city, 
unlike  an  individual,  has  no  authority  to  provide  free 
passes  or  other  transportation  for  anybody,  unless  a 
convict  or  some  such  person,  to  whom  the  city  occupies 
a  relation  of  guardianship;  2.  The  streets  of  the  city 
are  not  held  as  corporate  or  municipal  property,  subject 
to  the  power  of  contractual  disposition,  like  the  prop- 
erty of  an  individual  (San  Francisco  V.  Spring  Valley 
Water  Works,  supra;  In  re  Philadelphia  etc.  R.  R.  Co.,  6 
Whart.  44;  36  Am,  Dec.  202) ;  3.  The  ordinance  here 
does  not  confine  its  scope  to  any  individual  or  number 
of  individuals,  but  attempts  to  regulate  the  fares  to  be 
paid  by  the  general  public — all  persons  wherever  resi- 
dent; in  short,  is  of  governmental  character. 

The  views  above  expressed  render  it  unnecessary  to 
consider  the  questions  presented  by  counsel  conceming^ 
the  power  of  the  railroad  commission  to  fix  round  trip 
rates  of  fare,  and  whether,  if  it  has  the  power,  the 
order  of  the  commission  made  August  24,  1891,  was  a 
sufficient  exercise  thereof  to  properly  affect  the  rates 
involved  here.  It  seems  to  us,  however,  that  the  use- 
fulness of  that  commission  for  some  of  the  principal 
purposes  it  was  designed  to  accomplish — ^the  prevention 
of  discrimination  between  places  and  the  imposition  of 
excessive  charges  by  transportation  companies — ^must 
be  greatly  impaired,  not  to  say  destroyed,  if  its  action 
'  may  be  forestalled  by  local  ordinances  prescribing  rates 
of  fare  to  distant  points  passed  by  every  city  or  town 
admitting  a   railroad   into   its  streets.    We   incline  to 
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think  that  what  Chief  Justice  Gibson  called  the  "uni- 
versality of  the  public  sovereignty"  over  the  entire 
subject  (In  re  Philadelphia  etc.  R.  R.  Co.,  supra)  is  so 
manifest  in  the  constitution  of  the  state  that  probably 
even  the  legislature  could  not  confer  upon  a  munici- 
pality the  power  claimed  by  respondent.  But  this  need 
not  be  decided ;  it  is  sufficient  to  say  that  the  legislature 
has  not  attempted  to  do  so. 

We  are  of  opinion  that  the  cause  of  the  ordinance 
found  to  have  been  violated  by  defendant  was  void  for 
want  of  power  in  the  municipality  to  enact  it;  and  that 
the  judgment  and  order  appealed  from  should  be  re- 
versed and  the  cause  remanded,  with  instructions  to 
the  court  below  to  modify  the  conclusions  of  law  con- 
tained in  the  findings  so  as  to  conform  to  this  opinion, 
and  thereupon  to  enter  judgment  for  defendant. 

Belcher,  C,  and  Searls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  appealed  from  are  reversed,  and 
the  cause  remanded,  with  instructions  to  the  court 
below  to  modify  its  conclusions  of  law  contained  in  the 
findings  so  as  to  conform  to  this  opinion,  and  thereupon 
to  enter  judgment  for  defendant. 

McFarland,  J.,  Henshaw,  J.,  Temple,  J. 


[No.  195 1 7.    Department  Two. — October  2,  1895.] 

WALTER    R.  NICHOLS,    Trustee,    Appellant,    v. 
ADELINE  EMERY  et  al..  Respondents. 

TkusTS — ^WiLLS — Life  Estate  of  Grantor — Power  of  Revocation — 
Vesting  of  Title. — Where  the  owner  of  real  property  during  his 
lifetime,  conveyed  it  to  one  of  his  sons,  as  trustee,  upon  trust 
to  sell  the  land  within  ten  months  after  the  death  of  the  grantor, 
and  to  divide  the  proceeds,  one-fifth  each  to  four  named  children 
of  the  grantor,  including  the  trustee,  and  the  remaining  part  to 
be  invested  by  the  trustee  for  the  benefit  of  another  child  of  the 
grantor,  and  reserved  in  the  conveyance  a  power  of  revoking  the 
trust,  but  continued  in  possession  of  the  land  during  the  re- 
mainder of  his  life  without  revoking  it,  such  conveyance  im- 
mediately passed  a  vested    interest  to  the  trustee,    who  took   the 
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whole  estate  necessary  for  the  purposes  of  the  trust,  there  re- 
maining in  the  grantor  the  equivalent  of  a  life  estate  during  his 
own  life  and  entitling  him  to  remain  in  possession  of  the  land, 
or  to  lease  it  and  retain  the  profits;  and  the  power  of  revocation 
contained  in  the  instrument  did  not  operate  to  destroy  or  change 
its  character,  or  to  make  it  a  will  or  testamentary  disposition  of 
his  property. 

Id. — ^Test  of  Will — No  Present  Interest  Vested. — ^The  true  test  of 
the  character  of  an  instrument  as  a  will  is  not  the  testator's 
realization  that  it  is  a  will,  but  his  intention  to  create  a  revocable 
disposition  of  his  property,  to  accrue  and  take  effect  only  upon  his 
death,  and  passing  no  present  interest;  and  the  essential  charac- 
teristic of  an  instrument  testamentary  in  its  nature  is  that  it 
operates  only  upon  and  by  reason  of  the  death  of  the  maker,  and 
is  ambulatory  up  to  that  time,  and  that  by  its  execution  the  maker 
has  parted  with  no  rights  and  divested  himself  of  no  part  of  the 
estate,  and  no  rights  have  accrued  to  and  no  estate  vested  in  any 
other   person. 

Id. — Creation  of  Trust — Immediate  Estate — Future  Enjoyment. — 
In  order  to  create  a  valid  express  trust  it  is  essential  that  some 
estate  or  interest  shall  be  conveyed  to  the  trustee,  and,  when 
the.  instrument  creating  a  trust  is  other  than  a  will,  the  estate  or 
interest  must  pass  immediately;  but  it  is  not  essential  that  there 
should  be  an  immediate  enjoyment  of  the  interest  conveyed.  Such 
enjoyment  may  be  made  to  commence  in  the  future,  and  to 
depend  for  its  commencement  upon  the  termination  of  an  exist- 
ing life  or  lives  or  of  an  intermediate  estate. 

Id. — ^Trust  in  Proceeds  of  Sale  after  Death. — ^The  purpose  to  sell 
and  distribute  the  proceeds  of  real  property  after  the  death  of  the 
grantor  is  a  legal  purpose,  and  the  limitation  of  the  term  of  the 
trust  to  his  life  does  not  vitiate  the  trust;  and  the  fact  that  no 
disposition  was  made  by  the  terms  of  the  trust  of  the  interest  and 
estate  intervening  in  time  and  enjoyment  between  the  date  of  the 
deed  and  the  death  of  the  settler  cannot  affect  the  trust. 

Id. — Reservation  of  Power  of  Revocation. — The  settler  of  a  trust  has 
the  right  to  reserve  a  power  of  revocation;  but  the  trust  re- 
mains operative  and  absolute  until  the  right  to  revoke  is  exercised 
in  the  proper  mode. 

Id. — Disposition  of  Property  to  Avoid  Administration — Intent 
NOT  Testamentary. — ^A  man  may  give  legal  expression  to  his 
desire  to  make  a  disposition  of  his  property  in  his  lifetime  to 
avoid  administration  of  his  estate  after  his  death,  either  by  gifts 
absolute  during  life,  or  by  gifts  in  trust  during  life,  or  by  vol- 
untary settlement;  and  there  is  manifest,  in  such  case,  not  only 
an  absence  of  testamentary  intent,  but  an  absolute  hostility  to 
such   intent. 

Id. — ^Voluntary  Trust  —  Consideration  —  Parental  Affection. — A 
voluntary  settlement  in  trust  for  the  benefit  of  the  settler's  chil- 
dren, if  fully  executed,  does  not  require  other  consideration  for 
its  support  than  parental  affection  and   duty. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbara  County  and  from  an  order  denying  a 
new  trial.    W.  B.  Cope,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

B.  F.  Thomas,  for  Appellant. 

The  deed  was  valid,  and  passed  title  to  the  trustee, 
for  the  purposes  of  the  trust  (Civ.  Code,  sees.  857,  863, 
1054,  2279;  Kopp  V.  Gunther,  95  Cal.  63;  Ward  V.  Water- 
man,  85  Cal.  499;  Culross  V.  Gibbons,  130  N.  Y.  450; 
Devlin  on  Deeds,  sees.  8,  448,  893 ;  Burlington  University 
V.  Barrett,  22  Iowa,  60;  92  Am.  Dec.  376;  Perry  on 
Trusts,  sec.  82.)  Where  the  trust  passes  a  legal  inter- 
est, it  is  not  necessary  that  possession  or  immediate 
enjoyment  should  be  griven  under  the  deed.  (Perry  on 
Trusts,  3d  ed.,  sec.  92 ;  1  Lewin  on  Trusts,  67 ;  Creswell  v. 
Welchm^n,  95  Cal.  360;  Lines  v.  Lines,  142  Pa.  St.  149; 
24  Am.  St.  Rep.  487.)  The  reservation  of  a  right  to 
revoke  the  trust  is  consistent  with  the  trust.  (Civ. 
Code,  sec.  2280;  Hellman  v.  McWUliams,  70  Cal.  452; 
1  Jarman  on  Wills,  American  Notes  by  Randolph  and 
Talcott,  40-47.) 

C  A.  Storke,  and  Victor  Montgomery,  for  Respondents. 

An  instrument  in  any  form,  if  the  obvious  purpose  is 
not  to  have  it  take  place  until  after  the  death  of  the 
person  making  it,  operates  as  a  will.  (Habergham  V. . 
Vincent,  2  Ves.  Jr.  204 ;» Williams  on  Executors,  54; 
Perry  on  Trusts,  par.  92;  McKinnon  V.  McKinnon,  46 
Fed.  Rep.  713;  Turner  v.  Scott,  51  Pa.  St.  126;  Crocker 
V.  Smith,  94  Ala.  295.) 

Henshaw,  J. — ^Appeals  from  the  judgment  and  order 
denying  a  new  trial.  The  plaintiff  set  up  in  his  com- 
plaint the  following  facts : 

His  father,  Walter  E.  Nichols,  during  his  lifetime 
conveyed  to  plaintiff,  as  trustee,  a  piece  of  real  property, 
upon  certain  trusts  expressed  in  the  deed,  which  were 
to  sell  the  land  within  ten  months  after  the  death  of 
the  grantor,  dividing  the  proceeds  of  the  sale,  one-fifth 
each  to  four  named  beneficiaries,  the  grantor's  children, 
one  being  the  trustee,   while  the  remaining  part  was  to 
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be  inveBted  by  the  trustee  and  the  profits  of  the  invest- 
ment paid  over  to  another  child,  a  daughter,  during  the 
life  of  her  husband,  and  upon  his  death,  if  she  survive 
him,  to  her  absolutely,  with  other  provisions  made  in 
case  she  should  die  first  leaving  surviving  issue.  Dis- 
position was  likewise  made  of  the  allotted  interests  in 
the  event  of  any  of  the  beneficiaries  dying  before  sale 
and  distribution.  The  power  of  revoking  the  trust  was 
expressly  reserved,  but  no  form  of  revocation  was  pre- 
scribed. 

Plaintiff  pleaded  his  acceptance  of  the  trust  and  the 
death  of  his  father  intestate;  his  inability  to  sell  the 
land  within  the  designated  ten  months,  but  his  present 
ability  to  do  so  provided  he  obtain  an  order  of  court 
so  directing. 

He  also  averred  the  consent  of  the  beneficiaries  to 
the  proposed  sale.  The  beneficiaries  were  made  de- 
fendants. The  court  was  asked  to  declare  certain  sums 
expended  by  the  trustee  to  be  charges  upon  the  trust 
fund,  to  settle  the  trustee's  account,  fix  his  compensation, 
and  decree  a  sale.  Certain  money  claims  of  some  of 
the  beneficiaries  against  the  property  are  asked  to  be 
determined  and  decreed  invalid. 

The  defendant,  Adeline  Emery,  answered,  admitting 
that  Walter  E.  Nichols  did  "make,  execute,  and  de- 
liver" the  trust  deed  set  out  in  the  complaint,  but 
denied  that  plaintiff  accepted  the  trust  or  ever  held  the 
land  in  trust.  She  averred  a  revocation  by  the  grantor 
of  the  deed  of  trust;  that  the  property  was  at  the  death 
of  Walter  E  Nichols  a  part  of  his  estate,  and  that  she 
as  heir  at  law  was  entitled  to  one-fourth  part  thereof. 
By  cross-complaint  she  pleaded  ownership  in  herself  of 
one-fourth  of  the  property,  and  asked  for  a  decree  ac- 
cordingly. 

The  defendant,  Mary  F.  Foster,  another  daughter  and 
beneficiary,  and  her  husband,  Fred  A.  Foster,  answered, 
admitting  the  trust  and  its  acceptance,  and  claimed 
under  it;  the  husband  averring  that  he  had  acquired 
the  interest  of  William  E.  Nichols,  a  beneficiary  and  son 
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of  the  grantor,  and  that  the  beneficiary,  James  M. 
Nichols,  was  dead.  William  Nichols  made  default,  and 
the  action  was  dismissed  as  to  James,  who  was  found  to 
be  dead.  The  court  found  the  execution  and  delivery 
to  plaintiff  of  the  deed  of  trust  by  Walter  E.  Nichols, 
and  "that  said  Walter  E.  Nichols  at  no  time  made  any 
other  or  further  disposition  of  the  land  mentioned  and 
described  in  the  instrument." 

It  then  found:  "That  it  was  not  the  intention  of  the 
said  Walter  E.  Nichols  when  he  executed  the  said  instru- 
ment and  delivered  the  same,  nor  of  said  Walter  R. 
Nichols  when  he  received  the  same,  that  said  instrument 
should  pass  any  immediate  interest  in  said  lands  to  said 
Walter  R.  Nichols,  but  it  was  intended  that  said  Walter 
E.  Nichols,  the  grantor  in  said  deed,  might  use,  possess, 
and  occupy  said  lands  and  the  products  thereof  during 
his  life,  and  might  make  during  his  life  any  disposition 
of  said  lands  that  he  might  choose  other  and  different 
from  that  determined  upon  in  the  said  instrument,  and 
said  Walter  E.  Nichols  did  from  the  date  of  said  instru- 
ment up  to  his  death  use  and  occupy  said  lands  and  take 
to  himself  the  entire  product  thereof. 

"That  no  consideration  ever  passed  to  said  Walter  E. 
Nichols,  grantor  therein,  for  said  instrument." 

Due  exception  is  taken  to  these  findings. 

The  court  concluded  as  matter  of  law  that  the  instru- 
ment (the  trust  deed)  is  testamentary  in  character,  and 
is  to  be  judged  by  the  laws  of  wills,  and,  so  judged,  that 
it  is  void  for  want  of  execution  with  the  formalities  pre- 
scribed for  wills. 

No  express  finding  was  made  upon  the  issue  of  revo- 
cation of  the  trust,  the  court  apparently  deeming  it 
unnecessary  under  its  construction  of  the  instrument. 
The  only  declaration  touching  the  matter  is  the  one 
above  quoted,  that  the  grantor  never  made  other  dispo- 
sition of  the  lands. 

A  formal  written  acceptance  of  the  trust  over  the 
signature  of  the  trustee  is  embraced  in  the  instrument, 
which   was   duly   acknowledged   by  both   grantor  and 
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grantee,  and  recorded  at  request  of  the  latter.  It  was 
pleaded  and  proved  at  the  trial  that  the  beneficiaries,  as 
beneficiaries  under  the  trust,  had  executed  and  acknowl- 
edged to  plaintiff,  as  trustee  under  the  trust,  an  author- 
ization to  sell  the  property.  No  question  of  the  invalidity 
of  the  trust  is  raised  by  the  pleadings,  the  only  claim 
in  hostility  to  it  being  that  presented  by  the  averments 
of  its  nonacceptance  and  revocation.  It  is  true  that 
defendant,  Adeline  Emery,  by  cross-complaint,  pleads 
ownership  in  fee  of  the  undivided  fourth  part  of  the 
land,  but  nowhere  in  the  pleadings  or  in  the  arguments 
of  her  counsel  upon  the  trial,  as  disclosed  by  the  record, 
is  it  even  suggested  that  the  trust  instrument  is  void 
because  testamentary  in  character. 

The  surprise  which  plaintiflP  urged  as  a  ground  for  a 
new  trial  seems,  under  the  circumstances,  to  have  been 
quite  natural.  The  court  reached  its  conclusion  from 
its  interpretation  of  the  instrument  by  the  light  of  the 
evidence  in  the  case.  That  evidence  is  brief,  consisting 
only  of  the  testimony  of  the  trustee,  and  it  may  be  well 
to  quote  it.    He  says  upon  cross-examination : 

"The  deed  of  trust  was  executed  at  its  date.  I  did 
not  go  into  the  actual  possession  of  the  property  until 
after  the  death  of  W.  E.  Nichols,  who  occupied  the 
premises  from  the  date  of  the  deed  to  the  date  of  his 
death.  He  farmed  the  place  and  took  all  of  its  revenues. 
I  took  all  of  its  revenues.  I  think  he  offered  the  prop- 
erty for  sale ;  advertised  it  in  a  newspaper  for  sale.  He 
paid  the  taxes  on  the  land.  They  were  assessed  to  him. 
I  knew  that  the  deed  of  trust  gave  to  my  father  the 
right  to  revoke  the  trust.  In  speaking  of  this  land 
W.  E.  Nichols  spoke  of  it  as  his  own  land.  He  had 
cultivated  the  crop  that  was  on  the  place  at  the  time  of 
his  death.  A  part  of  the  crop  was  his.  He  leased  part 
of  the  land." 

At  this  point  objection  was  made  to  "this  testimony 
and  this  line  of  testimony."  And  the  attorney  for  Mrs. 
Emery  stating  that  he  sought  to  show  that  the  grantor 
had  remained  in  possession  of  the  land  and  had  not 

Digitized  by  VjOOQ  IC 


Oct.  1895.]  Nichols  v.  Emery.  329 

recognized  the  trust,  and  that  he  would  claim  that  the 
grantor  had  "acquired  a  right  to  the  land  by  adverse 
possession/'  and  that  therefore  he  had  filed  his  cross- 
complaint,  the  court  after  discussion  sustained  the 
objection. 

Returning  to  the  evidence,  it  is  to  be  noted  at  a  glance 
that  its  statements  are  in  some  respects  contradictory 
and  ambiguous.  *'He  farmed  the  place  and  took  all  the 
revenues.  /  took  all  the  revenues."  "A  part  of  the 
crop  was  his.  He  leased  part  of  the  land."  Whether 
as  lessor  or  lessee  is  not  made  plain.  However,  these 
matters  need  not  further  be  considered  since,  as  has 
been  said,  there  is  no  finding  upon  the  question  of  the 
revocation  of  the  trust,  and  since  a  settler,  in  the  ab- 
sence of  fraud,  mistake,  or  some  similar  ground  of  relief , 
cannot  by  fafling  to  "recognize"  the  trust,  or  even  by 
repudiation  of  it,  affect  the  rights  of  the  trustee  and 
beneficiary  vested  under  his  deed. 

The  evidence  must  by  the  court  have  been  considered 
as  bearing  upon  the  intent  of  the  grantor  in  making 
the  deed,  and  we  proceed  to  review  its  decision  in  this 
regard.  It  is  undoubtedly  the  general  rule  enunciated 
by  the  leading  case  of  Habergham  v.  Vincent,  2  Ves.  Jr. 
231,  and  oft  repeated,  that  the  true  test  of  the  character 
of  an  instrument  is  not  the  testator's  realization  that  it 
is  a  will,  but  his  intention  to  create  a  revocable  disposi- 
tion of  his  property  to  accrue  and  take  effect  only  upon 
his  death  and  passing  no  present  interest. 

The  essential  characteristic  of  an  instrument  testa- 
mentary in  its  nature  is,  that  it  operates  only  upon  and 
by  reason  of  the  death  of  the  maker.  Up  to  that  time 
it  is  ambulatory.  By  its  execution  the  maker  has  parted 
with  no  rights  and  divested  himself  of  no  modicum  of 
his  estate,  and  per  contra  no  rights  have  accrued  to  and 
no  estate  has  vested  in  any  other  person.  The  death  of 
the  maker  establishes  for  the  first  time  the  character  of 
the  instrument.  It  at  once  ceases  to  be  ambulatory,  it 
acquires  a  fixed  status  and  operates  as  a  conveyance  of 
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title.  Its  admission  to  probate  is  merely  a  judicial  dec- 
laration of  that  status. 

Upon  the  other  hand,  to  the  creation  of  a  valid  ex- 
press trust  it  is  essential  that  some  estate  or  interest 
should  be  conveyed  to  the  trustee,  and,  when  the  instru- 
ment creating  the  trust  is  other  than  a  will,  that  estate 
or  interest  must  pass  immediately.  (Perry  on  Trusts, 
sec.  92.)  By  such  a  trust,  therefore,  something  of  the 
settler's  estate  has  passed  from  him  and  into  the  trustee 
for  the  benefit  of  the  cestui,  and  this  transfer  of  interest 
is  a  present  one  and  in  nowise  dependent  upon  the  set- 
tler's death.  But  it  is  important  to  note  the  distinction 
between  the  interest  transferred  and  the  enjoyment  of 
that  interest.  The  enjoyment  of  the  cestui  may  be  made 
to  commence  in  the  future  and  to  depend  for  its  com- 
mencement upon  the  termination  of  an  existing  life  or 
lives  or  of  an  intermediate  estate.     (Civ.  Code,  sec.  707.) 

Did  the  grantor  in  the  present  case  divest  himself  by 
the  instrument  of  any  part  of  the  estate  in  the  land 
which  he  had  formerly  owned  and  enjoyed?  By  the 
terms  of  the  instrument  an  estate  was  assuredly  con- 
veyed to  the  trustee.  The  language  is  appropriate  to  a 
conveyance,  and  the  grantor's  execution  and  delivery 
of  the  deed  (both  found) ,  he  being  under  no  disability, 
and  impelled  by  no  fraud,  operated  to  vest  so  much  of 
his  estate  in  the  trustee  as  was  necessary  to  carry  out 
the  purpose  of  the  trust.  The  especial  purpose  was  to 
sell  and  distribute  the  proceeds  upon  his  death — a  legal 
purpose  authorized  by  section  857  of  the  Civil  Code. 
The  term  of  the  duration  of  the  trust,  the  life  of  the 
settler,  did  not  violate  the  provisions  of  section  715  of 
the  same  code.  We  have,  therefore,  an  estate  con- 
veyed to  a  named  trustee  for  named  beneficiaries,  for 
a  legal  purpose  and  a  legal  term,  such  a  trust  as  con- 
forms in  all  its  essentials  to  the  statutory  requirements. 
That  no  disposition  is  made  by  the  trust  of  the  interest 
and  estate  intervening  in  time  and  enjojonent  between 
the  dates  of  the  deed  and  the  death  of  the  settler  can- 
not affect  the  trust.    The  trustee  takes  the  whole  estate 
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necessary  for  the  purposes  of  the  trust.  All  else  re- 
mains in  the  grantor.  (Civ  Code,  sec.  866.)  In  this 
case  there  remained  in  the  grantor  the  equivalent  of  a 
life  estate  during  his  own  life,  and  he  was  thus  entitled 
to  remain  in  possession  of  the  land,  or  lease  it  and 
retain  the  profits. 

Nor  did  the  fact  that  the  settler  reserved  the  power  to 
revoke  the  trust  operate  to  destroy  it  or  change  its  char- 
acter. He  had  the  right  to  make  the  reservation  (Civ. 
Code,  sec.  2280) ,  but  the  trust  remained  operative  and 
absolute  until  the  right  was  exercised  in  proper  mode. 
(Stone  V.  Hackett,  12  Gray,  232;  Van  Cott  V.  Prentice, 
104  N.  Y.  45.)  Indeed,  this  power  of  revocation 
was  strongly  favored  in  the  case  of  voluntary  settle- 
ments at  common  law,  and  such  a  trust  without  such  a 
reservation  was  open  to  suspicion  of  undue  advantage 
taken  of  the  settler.  (Lewin  on  Trusts,  *75,  76;  Perry 
on  Trusts,  sec.  104.) 

We  think,  however,  that  the  circumstances  of  the 
reservation  of  power  to  revoke,  and  the  limitation  of 
the  trust  upon  the  life  of  the  settler,  have  operated  to 
mislead  the  learned  judge  of  the  trial  court.  If  the  life 
selected  had  been  that  of  a  third  person,  and  if  no 
revocatory  power  had  been  reserved,  no  one  would  ques- 
tion but  that  a  valid  express  trust  had  been  created.  But 
the  fact  that  the  designated  life  in  being  was  the  settler's 
could  not  operate  to  destroy  its  validity,  for  he  had  the 
right  to  select  the  life  of  any  person  as  the  measure  of 
duration.  And  the  fact  that  he  reserved  the  right  to 
revoke  did  not  impair  the  trust,  nor  affect  its  character, 
since  title  and  interest  vested  subject  to  divestiture  only 
by  revocation,  and  if  no  revocation  was  made,  they  be- 
came absolute. 

A  man  may  desire  to  make  disposition  of  his  property 
in  his  lifetime  to  avoid  administration  of  his  estate 
after  death.  Indeed,  in  view  of  the  fact,  both  patent 
and  painful,  that  the  fiercest  and  most  expensive  litiga- 
tion, engendering  the  bitterest  feelings,  springs  up  over 
wills,  such   a  desire  is  not  unnatural.    And  when  it  is 
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given  legal  expression,  as  by  gifts  absolute  during  life, 
or  by  gifts  in  trust  during  life,  or  voluntary  settlements, 
there  is  manifest,  not  only  an  absence  of  testamentary 
intent,  but  an  absolute  hostility  to  such  intent. 

The  evidence  above  quoted  does  not  militate  against 
the  establishment  of  the  trust.  At  most  it  was  addressed 
to  showing  an  attempted  revocation  by  the  settler — a 
revocation,  however,  which  the  court  does  not  find. 

The  deed  being  a  voluntary  settlement  for  the  settler's 
children,  and  being  fully  executed,  does  not  require 
other  consideration  for  its  support  than  that  of  parental 
affection  and  duty.  {Lines  v.  Lines,  142  Pa.  St.  149;  24 
Am.  St.  Rep.  487.) 

The  judgment  and  order  appealed  from  are  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Temple,  J.,  and  McFarland,  J.,  concurred. 


[No.  18297.    Department  Two. — October  2,  1895.] 

W.  W.  TURNER,  Respondent,  v.  COUNTY  OF  SIS- 
KIYOU, Appellant. 

Constitutional  Law — Witness  Fees — ^Void  Provision  of  County 
Government  Act. — Subdivision  16  of  section  190  of  the  County 
Government  Act,  which  provides  that  in  counties  of  the  twenty- 
eighth  class  alone  every  person  subpoenaed  as  a  witness  in  a 
criminal  case  before  the  superior  court  shall,  subject  to  the  dis- 
cretion of  the  judge  thereof,  be  entitled  to  the  same  per  diem 
and  mileage  as  jurors  in  like  case  for  each  actual  day's  attend- 
ance, is  unconstitutional  and  void,  as  being  special  legislation, 
and  not  having  a  uniform  operation  as  required  by  section  11  of 
article  I  of  the  constitution. 

Id. — General  Law — Classification  of  Counties — Uniformity  of 
County  Governments. — ^The  County  Government  Act  is  a  general 
law,  and  as  such  must  have  a  uniform  operation ;  and  the  provision 
for  the  classification  of  counties  under  section  5  of  article  XI  of 
the  constitution  only  permits  them  to  be  classified  for  the  pur- 
pose of  regulating  the  compensation  of  public  officers  therein 
enumerated,  but  in  all  other  respects  the  legislature  is  required 
to  establish  a  system  of  county  government  which  shall  be 
uniform  throughout  the  state. 

Id. — Unconstitutional  Discretion  of  Judge — Special  Legislation. — 
A  provision  giving  discretion  to  the  judge  of  a  court  in  the  coun- 
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ties  of  a  specified  class  as  to  the  allowance  of  witness  fees  in 
criminal  cases,  without  requiring  any  facts  to  be  found  or  con- 
clusion reached  judicially,  and  making  the  allowance  depend  upon 
the  absolute  will  of  the  judge,  is  a  violation  of  section  25  of 
article  IV  of  the  constitution,  forbidding  special  legislation  regu- 
lating county  business. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Siskiyou  County,    John  S.  Beard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  F.  Lodge,  District  Attorney,  for  Appellant. 

Subdivision  16  of  section  190  of  the  County  Govern-* 
ment  Act  of  March  31,  1891,  is  unconstitutional,  inas- 
much as  it  is  a  special  law  and  attempts  to  regulate 
practice  in  a  c6urt  of  justice.  (Cal.  Const.,  art.  IV., 
sec.  25,  subd.  3;  People  v.  Central  Pac.  R.  R.  Co.,  83  Cal. 
393 ;  Ex  parte  Clancy,  90  Cal.  553 ;  Pasadena  V.  Stimson, 
91  Cal.  238;  Welsh  V.  Bramlet,  98  Cal.  219.)  It  violates 
section  11,  article  I,  of  the  constitution,  in  that  it  does 
not  bear  equally  in  its  burdens  and  benefits  upon  persons 
standing  in  the  same  category.  (Smith  v.  Jtuige  of 
Twelfth  District,  17  Cal.  554;  Brooks  v.  Hyde,  37  Cal. 
378;  Dougherty  v.  Aiistin,  94  Cal.  601.) 

Warren  &  Taylor,  and  T.  Af.  Osmont,  for  Respondent. 

The  act  in  question  is  not  a  special  law,  nor  is  it  an 
attempt  to  regulate  practice  in  a  court  of  justice.  (Mc- 
Donald v.  Conniff,  99  Cal.  386;  Dougherty  v.  Austin, 
94  Cal.  603.)  Classification  of  counties  according  to 
population  was  within  the  constitutional  power  of  the 
legislature.  (Longan  v.  County  of  Solano,  65  Cal.  125; 
Cody  v.  Murphey,  89  Cal.  522 ;  Bishop  v.  City  of  Oakland, 
58  Cal.  572.) 

McFarland,  J. — The  defendant  demurred  to  the  com- 
plaint; the  demurrer  was  overruled,  and,  defendant  de- 
clining to  answer,  judgment  was  rendered  for  plaintiflP. 
Defendant  appeals  from  the  judgment. 

The  action  was  brought  by  plaintiff  to  recover  for 
fees  and  mileage  of  himself  and  a  number  of  assignors, 
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as  witnesses  in  a  certain  criminal  case  tried  in  the 
superior  court  of  Siskiyou  county.  The  action  is  not 
based  on  section  1329  of  the  Penal  Code,  which  is  gen- 
eral in  its  nature  and  applies  to  the  whole  state,  and 
which  gives  a  judge  the  discretionary  power  to  direct 
the  county  auditor  to  draw  his  warrant  upon  the  treas- 
urer for  a  reasonable  sum  of  money,  to  be  specified  in 
the  order,  for  the  necessary  expenses  of  a  witness  in  a 
criminal  case,  "where  it  appears  that  he  has  come  from 
a  place  outside  of  the  county,  or  that  he  is  poor  and 
unable  to  pay  the  expense  of  such  attendance/'  It  is 
brought  under  subdivision  16  of  section  190  of  the 
County  Government  Act  (Stats.  1891,  p.  385),  which 
provides  that  in  counties  of  the  twenty-eighth  class  alone, 
"Every  person  subpoenaed  as  a  witness  in  a  criminal 
case  before  the  superior  court  shall,  subject  to  the  discre- 
tion of  the  jvdge  thereof,  be  entitled  to  the  same  per  diem 
and  mileage  as  jurors  in  like  case;  provided,  that  such 
per  diem  to  witnesses  only  be  allowed  for  actual  days' 
attendance." 

This  provision  is  clearly  unconstitutional  and  void. 
It  does  not  apply  to  counties  of  any  other  class.  Other 
counties  are  subject,  in  the  matter  of  juries  in  criminal 
cases,  either  to  section  1329  of  the  Penal  Code  above 
noticed  or  to  provisions  very  similar  to  those  of  that 
section.  The  County  Government  Act  is  essentially  a 
"general  law"  (Dougherty  v.  Austin,  94  Cal.  601,  632, 
633),  and  the  provision  in  question  does  not  have  a  "uni- 
form operation"  as  required  by  section  11  of  article  I  of 
the  state  constitution.  The  difficulty  is  not  removed  by  the 
fact  that  the  counties  are  classified,  and  that  the  pro- 
vision applies  to  all  counties  of  a  certain  class;  because, 
under  section  5  of  article  XI,  counties  may  be  classified 
ordy  for  the  purposes  of  regulating  the  compensation  of 
certain  public  officers  therein  enumerated.  {Dougherty 
V.  Austin,  supra;  Welsh  v.  Bramlet,  98  Cal.  219.)  In  all 
other  respects  "the  legislature  shall  establish  a  system 
of  county  governments  which  shall  be  uniform  through- 
out the  state."  (Const.,  Art.  XI,  sec.  4.)  Cody  v.  Murphey, 
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89  Cal.  522,  cited  by  respondent,  dealt  with  the  salary 
of  sheriff — ^the  very  thing  for  which  counties  may  be 
classified.  The  provision  in  question  in  the  case  at  bar 
is  local  and  special,  because  it  is  not  in  force  in  all  parts 
of  the  state,  and  does  not  affect  equally  either  all  the 
people  or  all  individuals  of  a  class;  and  it  is  therefore 
invalid  in  a  system  of  county  governments  which  must 
be  "uniform  throughout  the  state."  It  is  not  even  uni- 
form as  to  the  particular  individuals  whom  it  seeks  to 
reach,  because  the  allowance  to  be  made  depends  upon 
the  absolute  will  of  the  judge.  No  rules  or  principles  are 
given  or  hinted  at  by  which  he  is  to  "hear  and  deter-  ^ 
mine";  no  facts  are  to  be  found  or  conclusions  reached, 
judicially;  he  is  not  to  inquire  and  determine,  as  under 
section  1329  of  the  Penal  Code,  whether  the  witness  came 
from  without  the  county,  or  is  poor  and  unable  to  pay  the 
expenses  of  his  attendance,  and  what  would  be  a  reason- 
able sum  for  his  necessary  expenses;  but  the  witness,  if 
he  receives  anything,  no  matter  what  his  condition  or 
where  his  residence  may  be,  is  to  receive  "the  same  per 
diem  and  mileage  as  jurors,"  and  this  he  is  to  receive  or 
not  receive  as  the  judge  may  arbitrarily  will.  If  the  pro- 
vision in  question  could  be  considered  as  an  enactment 
independent  of  the  County  Government  Act,  which  must 
be  uniform  throughout  the  state,  it  would  still  be  a  local 
and  special  law  within  the  prohibition  of  section  25  of 
article  IV  of  the  constitution ;  it  would  be  a  law  "regu- 
lating ccAinty  ....  business." 

The  judgment   is  reversed,   with   directions   to  the 
superior  court  to  sustain  the  demurrer  to  the  complaint. 

Henshaw,  J.,  and  Temple,  J.,  concurred. 
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[No.  18395.    Department  Two.— October  2,  1895.] 

F.  V.  SPENCER,  Appellant,  v.  JAMES  BRANHAM, 
Justice  op  the  Peace,  Respondent. 

Justice's  Court — ^Application  to  Set  Aside  Judgment  by  Default — 
Limitation  of  Time — Notice  of  Hearing — ^Jurisdiction — Pro- 
hibition.— ^Where  a  written  motion  to  set  aside  a  judgment  by 
default  in  a  justice's  court  was  handed  to  the  justice  on  the 
evening  of  the  last  day  limited  for  the  making  of  the  application, 
with  a  request  that  the  justice  file  it,  but  the  justice  was  not  asked 
to  act  upon  it,  and  the  counsel  for  the  opposite  party  was  not 
present  nor  notified  of  a  hearing  until  three  days  after  the  ex- 
piration of  the  time  limited  for  making  the  application,  the  court 
has  no  jurisdiction  to  grant  the  application,  and  a  writ  of  pro- 
hibition will  lie  to  prevent  further  action  thereon. 

Id. — Mode  of  Applying  for  Reuef — Motion — Notice. — Application  for 
relief  against  a  judgment  by  default  must  be  by  motion,  and  the 
mere  making  of  a  written  application  is  not  sufficient;  but  the 
attention  of  the  court  must  be  called  to  it,  and  the  court  moved 
to  grant  it,  or  some  present  action  requested,  upon  notice  to  the 
opposite  party,  before  the  expiration  of  the  time  limited. 

Id. — Continuance  of  Hearing — ^Jurisdiction. — ^Where  a  motion  has 
been  made  to  set  aside  a  default  within  the  time  limited,  the  court 
may  continue  the  hearing  for  argument  or  further  evidence  with- 
out loss  of  jurisdiction. 

Appeal  from  a  jud^rment  of  the  Superior  Court  of 
Lassen  County  and  from  an  order  refusing  a  new  trial. 
W.  T.  Masten,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Spencer  &  Raker,  and  F.  C.  Spencer,  for  Appellant. 

A  motion  to  set  aside  a  default  judgment  in  a  justice 
court  must  be  made  within  ten  days  after  the  entry  of 
judgment.  (Code  Civ.  Proc.,  sec.  859;  Weimmer  v. 
Sutherland,  74  Cal.  341,  344 ;  Jones  V.  Justice's  Court,  97 
Cal.  523,  525.)  A  motion  cannot  be  made  by  simply 
filing  a  statement  of  it  in  writing.  It  is  necessary  that 
the  court's  attention  be  called  to  it,  and  the  court  moved 
to  grant  it.  {Wallace  v.  Lewis,  9  Mont.  399;  Code  Civ. 
Proc.,  sec.  1003;  People  v.  Ah  Sam,  41  Cal.  645;  15  Am. 
&  Eng.  Ency.  of  Law,  887;  Allen  v.  Meyer,  73  N.  Y.  1; 
Emeric  v.  Alvarado,  64  Cal.  529 ;  3  Chitty's  Practice, 
573-75.) 
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Goodwin  &  Goodwin,  for  Respondent. 

It  is  not  essential  that  a  motion  be  made  viva  voce.  It 
fs  sufficient  if  the  attention  of  the  court  is  called  to  it 
by  some  movement  of  counsel.  (Code  Civ.  Proc.,  sec. 
1003;  Wallace  v.  Levns  9,  Mont.  399.) 

Temple,  J. — ^Proceeding  for  a  writ  of  prohibition. 
April  20,  1898,  plaintiff  obtained  a  judgment  by  default 
before  the  respondent,  who  is  a  justice  of  the  peace. 
On  the  twenty-seventh  day  of  the  same  month,  Leonard, 
against  whom  the  judgment  was  obtained,  filed  with  the 
justice  an  application  to  have  the  default  and  judgment 
vacated  on  the  ground  that  it  was  obtained  through  his 
inadvertence,  surprise,  and  excusable  neglect  Several 
affidavits  were  filed  with  the  written  application,  and 
plaintiff  was  notified  that  the  court  would  be  asked  to 
grant  the  relief  on  Monday,  May  1st,  following.  The 
motion  was  signed  "Goodwin  &  Dodge,  Attorneys  for 
Defendant.  By  J.  E.  Pardee,  at  the  request  of  W.  N. 
Goodwin." 

On  Monday,  May  1st,  the  parties  appeared  before  the 
justice,  and  the  plaintiff  objected  to  the  motion  upon 
the  ground  that  Pardee  had  no  authority  to  act  for 
Leonard.  The  objections  were  overruled.  The  further 
proceedings  had  in  the  justice  court  are  stated  in  the 
docket  of  the  justice  of  the  peace  as  follows:  "On  mo- 
tion of  defendant,  hearing  and  making  of  motion  con- 
tinued until  Tuesday,  the  2d,  at  10  o'clock  A.  M.  Motion 
not  having  been  made." 

The  parties  again  appeared  before  the  justice  on 
Tuesday,  and  the  docket  shows  the  following:  "Counsel 
for  defendant  ask  leave  to  withdraw  motion  and  papers 
filed  April  27th  on  application  to  set  aside  judgment  by 
default  without  prejudice  to  the  hearing  of  any  motion 
that  may  have  been  filed  subsequent  to  the  27th  day  of 
April,  1893.  Counsel  for  plaintiff  object  to  withdrawal 
of  the  motion  on  the  ground  that  the  only  power  and 
jurisdiction  of  the  court  is  to  disregard  the  motion  en- 
tirely, and  the  court  has  no  power  to  allow  the  motion 
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to  be  withdrawn  without  prejudice,  in  that  the  ten  dajrs 
within  which  this  court  can  act  has  passed,  no  motion 
or  application  being  made  within  that  time  to  open  the 
default."  The  objections  were  overruled,  but  nothing 
further  was  done  on  that  day. 

On  the  next  day,  at  the  request  of  the  attorney  for  the 
defendant  in  that  action,  the  justice  prepared  and  served 
the  attorney  for  the  plaintiff  the  following: 
'7n  Jvstice's  Court,  No.  1  Township,  Lassen  County,  CdH- 

fomia. 
"E.  V.  Spencer,  Plaintiff,  ^ 

V. 

"J.  G.  Leonard,  Defendant. 

"Defendant  in  the  above-entitled  cause  having,  on 
Monday,  the  1st  day  of  May,  1893,  presented  to  me  a 
written  request  to  be  relieved  from,  and  have  an  order 
entered  setting  aside  the  judgment  by  default  entered 
against  him  on  the  20th  day  of  April,  1893,  through  his 
mistake,  inadvertence,  surprise,  and  excusable  neglect, 
together  with  affidavits  in  support  of  the  same,  you  are 
notified  that  I  will  take  up  the  matter  to  be  disposed  of 
on  Monday,  the  8th  day  of  May,  1893,  at  10  o'clock  A.  M. 
of  that  day,  and  that  you  have  until  that  time  to  prepare 
and  file  counter-affidavits. 

"May  3,  1893.  James  Branham, 

"Justice  of  the  Peace,  No.  1  Township. 

"[Indorsed]  :  Notice  of  time  of  hearing  application 
to  set  aside  judgment  by  default'' 

Plaintiff  then  commenced  this  proceeding,  and  now 
appeals  from  the  judgment  denying  his  remedy  and 
from  an  order  refusing  a  new  trial. 

Plaintiff  claims  that  the  justice  had  no  power  to  grant 
the  relief  demanded  because  the  application  was  not 
made  within  ten  days  from  the  entry  of  judgment  as 
required  by  section  859  of  the  Code  of  Civil  Procedure. 

As  judgment  was  entered  on  the  20th,  and  the  last 
day  of  April  was  Sunday,  defendant  had  until  May 
1st  within  which  to  make  his  application.  As  he  with- 
drew the  proceedings  inaugurated  on  the  27th,  he  must 
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rely  upon  the  mption  filed  on  the  1st  of  May,  the  hear- 
ing of  which  was  set  for  the  eighth  day  of  May. 

The  written  motion  was  handed  to  the  justice  on 
Monday  evening,  and  the  justice  was  told  to  file  it.  He 
was  not  asked  to  act  upon  it,  and  the  counsel  for  the 
opposite  party  were  not  notified  of  any  hearing  and 
were  not  present. 

Indeed  respondent's  counsel  seem  to  admit  that  the 
paper  was  handed  to  the  justice  at  a  time  when  no  ac- 
tion could  be  expected.  They  say  that  a  justice  court  is 
wherever  you  find  the  justice,  and  that  "attorneys,  like 
other  human  beings,  are  not  above  the  customs  of  a 
country,  and  it  is  at  least  awkward,  if  not  downright ' 
impoliteness,  to  stop  the  deal  in  a  game  of  frog  and  dis- 
tract the  attention  of  the  'swampers'  from  the  contents 
of  the  'widow'  by  injecting  into  the  proceedings,  'If 
your  honor  please,  as  attorney  representing  the  defend- 
ant in  Doe  v.  Roe,  I  respectfully  move,  etc. !'  How  much 
better  to  respect  the  rights  of  all,  and  when  the  court  is 
sipping  the  fruits  of  a  well-earned  victory  (his  own  or 
someone  else's) ,  quietly  hand  him  the  paper  with  a  state- 
ment of  the  contents  and  a  request  that  it  be  filed,  and 
if  the  'victories'  have  not  been  so  frequent  but  that  he 
knows  what  he  is  asked  for  and  proceeds  thereafter  to 
act  upon  the  request,  it  would  seem  that  as  much  had 
been  accomplished  as  could  have  been  by  the  most 
formal  viva  voce  motion." 

Although  not  able  to  determine  from  the  language  of 
the  learned  counsel  what  his  honor  was  then  doing,  I 
understand  the  statement  as  an  admission  that  he  was 
not  then  engaged  in  judicial  work  and  was  possibly  not 
in  a  condition  to  do  so.  At  all  events  no  present  action 
was  asked,  and  none  could  have  been  had  in  the  absence 
of  the  opposite  party  without  notice  to  him. 

The  question  then  is,  when  a  motion  must  be  made 
upon  notice  within  a  given  period,  can  a  party  extend 
his  own  time  by  filing  a  written  motion  within  the 
period  and  giving  notice  of  a  hearing  of  the  motion  at 
a  time  after  the  period  has  expired? 
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To  ask  the  question  is  to  answer  it.  The  application 
for  relief  must  be  by  motion,  and  '^making  and  not 
filing  a  written  application  for  such  rule  or  order  is  not 
sufficient.  The  attention  of  the  court  mtist  be  called  to 
it,  and  the  court  moved  to  grant  it."  (People  v.  Ah  Sam, 
41  Cal.  646.)  Here,  although  the  attention  of  the  court 
may  have  been  called  to  it,  no  present  action  was  re- 
quested. 

If  the  motion  had  been  made,  had  the  court  continued 
the  hearing  for  argument  or  for  further  evidence,  it 
would  not  have  lost  jurisdiction,  for  in  such  case  the 
application  would  have  been  made  in  time. 

The  judgment  and  order  are  reversed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 


[No.  19448.    Department  Two.— October  3,   1895.J 

JOSEPH  LIND,  Appellant,  v.  CITY  OF  SAN  LUIS 
OBISPO,  Respondent. 

PuBuc  Nuisance — Special  Injury  to  Private  Person — Abatement. — 
A  private  person  may  maintain  an  action  for  a  public  nuisance, 
if  it  is  specially  injurious  to  himself;  and  where  the  public  sewer 
of  a  city  is  so  constructed  as  to  cause  disagreeable  and  offensive 
odor  to  residents  along  a  creek  below  a  vault  into  which  the 
sewerage  is  emptied,  and  considerable  quantities  of  malodorous 
matter  from  the  vault  are  annually  deposited  upon  plaintiffs  lot 
along  the  borders  of  the  creek,  and  near  his  house,  which  remains 
there  during  the  greater  part  of  the  year,  and  intensifies  the 
stench  arising  from  the  vault,  the  plaintiff  suffers  a  special  injury 
to  his  private  property  and  private  rights  which  is  not  common 
to  the  public  generally,  and  may  maintain  an  action  to  abate 
the  nuisance. 

Id. — Special  Injury — Greater  Injury  of  General  Kind. — ^The  de- 
posit upon  plaintiffs  land  of  quantities  of  offensive  sewage  matter 
is  peculiar  and  special  damage  to  the  plaintiff;  but  it  seems  that 
the  facts  that  the  stench  from  the  vault  was  more  offensive  where 
plaintiff  resided  than  it  was  elsewhere,  and  that  his  family  was 
exposed  to  greater  danger  of  disease  by  reason  of  the  public 
nuisance,  do  not  constitute  a  special  injury,  but  merely  a  greater 
injury  of  a  general  kind. 

Appeal  from  adjudgment  of  the  Superior  Court  of 
San  Luis  Obispo  County.    V.  A.  Grego,  Judge. 
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The  facts  are  stated  in  the  opinion. 

WUcoxon  &  Bouldin,  and  J.  M.  Wilcoxon,  for  Appel- 
lant. 

Granted  that  the  nuisance  is  a  public  nuisance,  it  was 
specially  injurious  to  the  plaintiff,  and  the  action  is 
maintainable.  (Civ.  Code,  sec.  3493;  Woodruff  V.  North 
Bloomfield  etc.  Min.  Co.,  9  Saw.  441 ;  Wesson  v.  Washburn 
Iron  Co.,  13  Allen,  95;  90  Am.  Dec.  181;  Tuebner  y. 
California  Street  R.  R.  Co.,  66  Cal.  171.  See  note  to  Stet- 
son V.  Faoion,  31  Am.  Dec.  132.) 

WHliam  Shipsey,  for  Respondent. 

There  can  be  no  action  for  a  public  nuisance  where 
the  injury  is  merely  greater  in  degree,  but  not  different 
in  kind  from  that  suffered  by  the  general  public.  (4 
Blackstone's  Commentaries,  167;  Bigley  v.  Nunan,  53 
Cal.  403;  Hogan  v.  Central  Pac.  R.  R.  Co.,  71  Cal.  84; 
San  Jose  Ranch  Co.  v.  Brooks,  74  Cal.  463.) 

Vanclief,  C. — ^Action  to  abate  a  nuisance,  in  which, 
at  the  close  of  the  evidence  for  plaintiff,  a  judgment  of 
nonsuit  and  for  costs  was  rendered  against  him,  from 
which  he  appeals  on  a  bill  of  exception  contaning  a 
statement  of  the  evidence.     . 

The  defendant  is  a  municipal  corporation  of  the  sixth 
•  class,  having  a  population  of  about  three  thousand. 
Plaintiff  is  the  owner  of  a  lot  of  land  within  the  cor- 
porate limts  of  the  city,  and  a  dwelling-house  thereon, 
in  which  he  and  his  family  reside.  His  lot  has  a  front- 
tage  of  one  hundred  and  twelve  feet  on  Higuera  street, 
and  extends  back  westerly  from  said  street  to  the  center 
of  San  Luis  Obispo  creek.  In  August,  1892,  while 
plaintiff  owned  and  was  residing  upon  said  lot,  the  de- 
fendant constructed  a  system  of  sewerage  in  and  for  said 
city,  by  and  through  which  all  excremental  and  mal- 
odorous matter  is  conveyed  to  and  discharged  into  a 
vault  constructed  for  the  purpose  of  receiving  the  same. 
This  vault  is  vertically  cylindrical,  about  ten  feet  in 
diameter  and   eleven   feet   in  depth,    and   is  situate  in 


Digitized  by  VjOOQ  IC 


342  LiND  V.  City  op  San  Luis  Obispo.    [109  Cal. 

the  bank  at  the  margin  of  said  creek  about  three 
hundred  feet  above  plaintiff's  dwelling-house.  It  has 
two  openings  on  the  side  next  to  the  creek,  one  at  the 
bottom  and  the  other  near  the  top,  the  lower  one  being 
closed  during  the  dry  season  of  about  six  to  seven 
months,  during  which  the  vault  is  filled  with  solid  mat- 
ter, which,  during  the  rainy  season,  is  flushed  out 
through  the  lower  opening  into  the  creek.  The  vault  is 
constructed  of  cemented  masonry,  and  is  ventilated 
through  a  chimney  or  pipe  about  forty  feet  high.  The 
evidence  shows  that  the  stench  from  the  vault  and  from 
the  creek  below  for  a  distance  of  half  a  mile  or  more  is  so 
disagreeable  and  offensive  to  the  residents  along  the 
creek  for  a  distance  one  thousand  feet  or  more  below  the 
vault  as  to  make  the  occupancy  of  their  dwelling-houses 
extremely  uncomfortable,  and  nearly  intolerable  to  those 
who  reside  within  five  hundred  feet  below  that  vault, 
except  during  times  of  very  high  water  in  the  creek; 
that  plaintiff  and  one  or  two  of  his  near  neighbors  are 
most  affected  by  the  odors,  but  that  from  one  hundred 
and  fifty  to  six  hundred  of  the  resident  population  of 
three  thousand  are  affected  by  them  in  the  same  way,  but 
less  in  degrees.  Also,  that  considerable  quantities  of  the 
solid  malodorous  matter  from  the  vault  are  annually 
deposited  upon  plaintiff's  lot  along  the  borders  of  the 
creek,  which  remains  there  during  the  greater  part  of 
the  year  and  intensifies  the  stench  arising  from  the 
vault.  Such  deposits,  however,  are  limited  to  lots  ad- 
joining the  creek  and  to  less  than  twenty  residences. 

In  granting  the  nonsuit  the  court  said:  "In  conclu- 
sion, the  facts  as  proven  on  the  part  of  plaintiff  estab- 
lish the  existence  of  a  nuisance  disgusting  and  offensive 
to  all  persons  who  live  anjrwhere  in  the  vicinity  of  the 
trap  or  cesspool  as  maintained  by  the  defendant,  and 
also  to  all  persons  who  pass  that  vicinity.  Divers  per- 
sons who  live  in  the  vicinity  have  testified  to  the  nox- 
ious odors  and  discharge  from  the  cesspool,  and  of  the 
discharge  from  the  cesspool  that  is  deposited  for  a  long 
distance  in  the  creek  and  left  along  the  creek,  polluting 
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the  waters  and  creating  a  stench,  that  it  is  offensive  to 
a  great  number  of  persons.  There  has  been  but  one 
kind  of  nuisance  shown,  and  it  is  common  to  the  pub- 
lic and  vicinity  of  the  city  in  which  the  plaintiff  lives. 
It  may  be  that  it  is  more  offensive  to  plaintiff  than  to 
others,  but  the  nuisance  is  of  the  same  kind  to  the  plain- 
tiff that  his  neighbor  suffers.  If  plaintiff  is  left  to 
maintain  this  action,  then  the  city  may  be  subject  to  a 
like  action  by  many  other  persons  alike  situated.  The 
testimony  shows  that  from  one  hundred  and  fifty  to  six 
hundred  persons  are  alike  affected,  and  about  thirty-five 
families  in  a  greater  or  less  degree  than  the  plaintiff. 
The  nuisance  complained,  of  is  a  common  public  nui- 
sance as  defined  in  section  3480  of  the  Civil  Code.  I 
think  the  motion  for  a  nonsuit  should  be  granted." 

I  think  the  court  erred  in  granting  the  nonsuit.  Sec- 
tion 3493  of  the  Civil  Code  provides:  "A  private  person 
may  maintain  an  action  for  a  public  nuisance  if  it  is 
specially  injurious  to  himself,  but  not  otherwise." 

In  ihe  case  of  SuUivanv.  Roy er,  72  Cal.  248,  1  Am. 
St.  Rep.  51,  a  smokestack  in  the  city  of  San  Francisco, 
from  which  the  smoke  invaded  private  residences  in  the 
neighborhood  of  its  location,  to  the  annoyance,  and  dis- 
comfort of  the  dwellers  therein,  was  adjudged  to  be  a 
private  nuisance  for  which  damages  were  recovered  and 
which  was  ordered  to  be  abated.  To  the  same  effect  is 
Ttiebner  V.  California  Street  R.  R.  Co.,  66  Cal.  171.  In 
Gardner  v.  Stroever,  89  Cal.  26,  it  was  adjudged  that  the 
owner  of  a  slaughterhouse  situated  on  the  public  high- 
way, whose  business  was  interrupted  and  injured  by  an 
obstruction  of  a  road,  was  entitled  to  maintain  an  action 
for  damages  and  an  injunction  against  the  maintenance 
of  the  nuisance.  To  the  same  effect  is  Hargro  V.  Hodg- 
don,  89  Cal.  623,  where  it  is  said:  "If  a  substantial 
right  has  been  invaded,  especially  if  the  wrong  be  in 
the  nature  of  a  continuing  trespass  of  such  a  character 
that  its  continuance  will  create  a  right  against  the  plain- 
tiff's estate,  or  operate  to  deprive  plaintiff  of  a  substan- 
tial right  incident  to  her  property,  the  nuisance  will  be 


Digitized  by  VjOOQ  IC 


344  LiND  V.  City  of  San  Luis  Obispo.     [109  Cal. 

abated,  although  the  damage  is  merely  nominal."  The 
substantial  right  mentioned  in  the  above  extract  means 
a  substantial  private  right,  as  distinguished  from  a  pub- 
lic right  enjoyed  by  plaintiff  in  common  with  the  public 
at  large.  The  injury  which  may  entitle  a  private  perr 
son  to  maintain  an  action  to  abate  a  public  nuisance 
must  be  an  injury  to  plaintiff's  private  property,  or  to  a 
private  right  incidental  to  such  private  property;  and 
where  the  injury  is  of  this  nature  the  injured  person 
may  maintain  the  action,  although  the  private  rights  of 
an  indefinite  number  of  other  persons  may  be  infringed 
and  injured  in  the  same  way  by  the  same  nuisance.  The 
distinction  here  attempted  to.  be  made  is  more  clearly 
expressed  by  Bigelow,  C.  J.,  in  the  case  of  Wessen  v. 
Wdshbum  Iron  Co.,  13  Allen,  90  Am.  Dec.  181,  as 
follows: 

"The  real  distinction  would  seem  to  be  this,  that  when 
the  wrongful  act  is  of  itself  a  disturbance  or  obstruction 
only  to  the  exercise  of  a  common  and  public  right,  the 
sole  remedy  is  by  public  prosecution,  unless  special  dam- 
age is  caused  to  individuals.  In  such  case  the  act  of  itself 
does  no  wrong  to  individuals  distinct  from  that  done  to 
the  whole  community.  But  when  the  alleged  nuisance 
would  constitute  a  private  wrong  by  injuring  property  or 
health,  or  creating  personal  inconvenience  and  annoy- 
ance, for  which  an  action  might  be  maintained  in  favor 
of  a  person  injured,  it  is  none  the  less  actionable  because 
the  wrong  is  committed  in  a  manner  and  under  circum- 
stances which  would  render  the  guilty  party  liable  to 
indictment  for  a  common  nuisance.  This,  we  think,  is 
substantially  the  conclusion  to  be  derived  from  a  care- 
ful examination  of  the  adjudged  cases.  The  apparent 
conflict  between  them  can  be  reconciled  on  the  ground 
that  an  injury  to  private  property,  or  to  the  health  and 
comfort  of  an  individual,  is  in  its  nature  special  and 
peculiar  and  does  not  cause  a  damage  which  can  prop- 
erly be  said  to  be  common  or  public,  however  numerous 
may  be  the  cases  of  similar  damage  arising  from  the 
^ame  cause.    Certainly  multiplicity    of  actions  affords 
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no  good  reason  for  denying  a  person  all  remedy  for 
actual  loss  and  injury  which  he  may  sustain  in  his 
person  or  property  by  the  unlawful  acts  oT  another* 
although  it  may  be  a  valid  ground  for  refusing  redress 
to  individuals  for  a  mere  invasion  of  a  common  and 
public  right*' 

Beside  the  paragraph  above  quoted  the  opinion  is 
very  instructive  on  the  question  under  consideration, 
and  should  be  entirely  read.  (See,  also,  Stetson  v.  Faxon, 
19  Pick.  147,  as  reported  in  31  Am.  Dec.  123,  with  notes; 
also  Wood  on  Nuisances,  sec.  602-5,  and  cases  there 
cited.) 

In  the  case  at  bar  the  stench  arising  from  the  nui- 
sance not  only  enters  plaintiff's  dwelling-house  through 
every  open  door  and  window,  and  deprives  him  and  his 
family  of  the  comfortable  use  and  enjoyment  thereof, 
and  is  deleterious  to  their  health,  but  large  quantities 
of  the  material  from  which  the  noxious  odors  arise  are 
deposited  upon  his  land  near  his  house.  Surely,  all  this 
constitutes  a  special  injury  to  his  private  property  and 
private  rights  incidental  thereto,  which  is  not  common 
to  the  public  generally,  nor  to  more  than  one-sixth  part 
of  the  population  of  the  small  town  in  which  the  nuisance 
is  located. 

I  think  the  judgment  should  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

Searls,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  is.  reversed  and  the  cause  remanded  for  a 
new  trial.  McFarland,  J. 

Henshaw,  J.,  concurring. — It  appears  by  the  com- 
plaint, supported  by  the  evidence,  that  plaintiff  suffered 
peculiar  and  special  damage  by  reason  of  the  deposit 
upon  his  land  of  quantities  of  offensive  sewage  matter. 
That  the  stench  was  more  offensive  where  he  resided  than 
it  was  elsewhere,  or  that  his  family  was  exposed  to 
greater  danger  of  disease  by  reason  of  the  nuisance,  does 
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not,  in  my  opinion,  constitute  a  special  injury,  but  merely 
a  greater  injury  of  a  general  kind.  But  for  the  reason 
first  above  given,  which  is  noted  in  the  learned  com- 
missioner's opinion,  I  concur  in  the  conclusion  he 
reaches  and  in  the  judgment  of  reversal. 

Temple,  J.,  concurred. 


[No.  18388.    Department  Two.— October  4,  1895.] 

JOHN    BONNEY,    Appellant,  v.  EDWIN    TILLEY, 
Respondent. 

Insolvent  Corporation — ^Vendor's  Lien — ^Assignment  before  Judg- 
ment— Rights  of  Assignee. — ^Where  an  action  was  brought 
against  an  insolvent  corporation  to  enforce  a  vendor's  lien  upon 
its  property  for  unpaid  purchase  money  due  from  its  grantor  to 
his  vendor,  and  the  claim  was  assigned  by  the  vendor  to  a  third 
party  prior  to  judgment,  but  the  action  was  continued  to  judg- 
ment in  the  name  of  the  vendor  for  the  benefit  of  the  assignee, 
the  assignee  is  entitled  to  enforce  the  judgment  lien  for  the 
amount  paid  by  him  to  the  vendor,  as  prior  to  the  lien  of  sub- 
sequent judgments  in  favor  of  other  creditors  of  the  corporation. 

Id. — Claims  of  Directors — Discount— Enforcement  Limited  to  Pur- 
chase Money. — ^The  directors  of  an  insolvent  corporation,  who 
are  creditors  of  the  company,  cannot  secure  to  themselves  any 
preference  or  advantage  over  other  creditors  in  the  payment  of 
their  claims;  and  where  a  director  of  such  corporation  receives 
its  promissory  note,  payable  to  himself  for  a  large  amount,  and 
sells  the  same  for  a  small  consideration  to  one  who  shortly  there- 
after becomes  a  director  of  the  corporation,  the  assignee  can 
only  enforce  the  claim  against  the  corporation  for  the  amoimt 
paid  by  him  for  the  note,  with  legal  interest  thereon. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Nevada  County.    John  Caldwell,  Judge. 

The  facts  are  stated  in  the  opinion. 

/.  M.  Walling,  for  Appellant. 

The  vendor's  lien  was  not  assignable  and  no  right 
passed  to  the  defendant.  (Jones  on  Mortgages,  sec  212; 
Lewis  V.  CoviUaud,  21  Cal.  179 ;  Ross  v.  Heintzen,  36  Cal, 
313;  Avery  V.  Clark,  87  Cal.  619;  22  Am.  St.  Rep.  272; 
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WooUey  v.  Wickerd,  97  Cal.  70;  Claiborne  V.  Castle,  98 
Cal.  30.)  The  directors  of  an  insolvent  corporation 
who  were  creditors  of  the  corporation  cannot  secure  to 
themselves  any  preference  or  advantage  over  other  cred- 
itors in  payment  of  their  claims;  and  the  purchaser 
of  thp  note  of  Conly  could  only  enforce  it  for  the  money 
paid.  (Morawetz  on  Corporations,  sec.  582;  Hays  v. 
Citizens'  Bank,  51  Kan.  535 ;  Thomas  V.  Sweet,  37  Kan. 
183;  Hopkins'  Appeal,  90  Pa.  St.  69;  Adams  v.  Kehlor 
Mill  Co.,  35  Fed.  Rep.  433;  Poole  v.  West  Point  etc.  Assn., 
30  Fed.  Rep.  513.) 

P.  F.  Simonds,  for  Respondent. 

The  action  being  continued  in  the  name  of  the  ven- 
dor, the  vendor's  lien  was  not  extinguished  by  the 
assignment.  (Woolley  v.  Wickerd,  97  Cal.  70.)  He  who 
seeks  equity  must  do  equity,  and  respondent  is  entitled 
to  be  repaid  the  amount  expended  by  him  on  account 
of  the  vendor's  lien  before  relief  can  be  had  against  the 
judgment  foreclosing  it.  (Cames  v.  Piatt,  59  N.  Y.  405; 
Sutter  Street  R.  R.  Co.  v.  Baum,  66  Cal.  52.)  The  corpora- 
tion had  a  right  to  prefer  any  creditor.  (Priest  v. 
Brown,  100  Cal.  626.)  The  law  presumes  that  the  Conly 
note  was  given  for  a  sufficient  consideration.  (Code 
Civ.  Proc,  sec.  1963,  subd.  21.)  Tilley,  at  the  date  of 
the  assignment,  was  not  a  stockholder  nor  a  director  of 
the  company,  and  acquired  by  the  assignment  all  the 
right  that  the  assignor  had,  or  might  thereafter  have 
become  entitled  to.  (Wetmore  v.  San  Francisco,  44  Cal. 
300.)  There  can  be  no  fraud  in  the  pursuance  of  a 
remedy  allowed  by  law.  (Pehrson  V.  Hewitt,  79  Cal. 
594.) 

Belcher,  C. — ^This  is  an  appeal  from  the  judgment 
entered  in  the  case  on  the  judgment-roll  alone.  The 
facts  admitted  by  the  pleadings  and  found  by  the  court 
are  in  substance  as  follows :  On  March  7,  1893,  the  Mid- 
night Gold  and  Silver  Mining  Company,  a  corporation, 
executed  to  the  plaintiff  its  two  promissory  notes  for  the 
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sum  of  $514  each,  one  payable  four  and  the  other  six 
months  after  date,  with  interest.  On  the  same  day  the 
said  corporation  also  executed  to  one  J.  F.  Cox  its  two 
promissory  notes  for  the  sum  of  $520  each,  one  payable 
four  and  the  other  six  months  after  date.  On  August 
20,  1893,  Cox  assigned  his  notes  to  the  plaintiff,  but  no 
consideration  for  the  assignment  was  paid  by  plaintiff. 
Thereafter  on  November  24,  1893,  plaintiff  recovered 
two  several  judgments  against  the  corporation  on  the 
said  promissory  notes,  one  for  $1,128  and  the  other  for 
$1,178. 

On  March  10,  1893,  the  said  corporation  executed  to 
W.  H.  Conly  its  promissory  note  for  $14,188.80,  payable 
on  demand,  and  on  the  16th  of  the  same  month  Conly 
assigned  the  said  note  to  the  defendant,  who  paid  him 
therefor  the  sum  of  $1,000  in  lawful  money  of  the  United 
States.  Afterward,  on  May  13,  1893,  defendant  caused 
an  action  to  be  brought  in  his  name  as  plaintiff,  to  re- 
cover from  the  corporation  the  amount  due  on  the  note, 
and  on  May  24,  1893,  judgment  by  default  was  entered 
thereon  for  $14,363.70,  principal  and  interest,  and  for 
$6.75  costs  of  suit.  On  September  5,  1893,  said  judg- 
ment remaining  unpaid,  a  writ  of  execution  thereon 
was  duly  issued  and  placed  in  the  hands  of  the  sheriff 
of  the  county,  with  directions  that  he  levy  on  and  sell 
in  satisfaction  thereof  the  real  property  of  the  corpora- 
tion, and  on  the  same  day  the  sheriff  levied  the  writ 
upon  certain  real  property  of  the  corporation,  which, 
on  October  20,  1893,  after  giving  due  and  legal  notice 
of  the  sale,  he  sold  at  public  auction  to  the  defendant 
for  the  sum  of  $2,500,  that  being  the  highest  and  best 
sum  bid  therefor.  Thereafter  the  sheriff  duly  issued 
and  delivered  to  defendant  a  certificate  of  sale  of  the 
land,  and  the  defendant  is  still  the  owner  and  holder 
thereof. 

On  May  11,  1893,  Mary  E.  Gray  et  al.,  as  plaintiffs, 
commenced  an  action  against  said  corporation  and  said 
Conly  to  recover  the  sum  of  $1,300  and  to  foreclose'a 
vendor's  lien  upon  a  certain  portion  of  the  real  property 
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of  the  corporation.  The  lien  was  claimed  as  security 
for  the  unpaid  portion  of  the  purchase  money  of  the 
property  which  was  sold  by  the  plaintiffs  in  the  action 
to  Conly  on  November  18,  1890,  and  by  him  transferred 
to  the  corporation.  On  August  25,  1893,  while  the  ac- 
tion to  foreclose  the  lien  was  pending,  Mary  E.  Gray  et 
(d.  assigned  their  claim  and  right  to  a  vendor's  lien 
to  the  defendant,  and  he  paid  them  therefor  the  sum  of 
$775.  Thereafter  defendant  caused  the  action  to  be 
continued  in  the  name  of  the  plaintiffs,  and  on  Septem- 
ber 18,  1893,  caused  a  judgment  by  default  to  be  en- 
tered thereon  for  the  sum  of  $1,519.90,  and  a  decree 
foreclosing  the  vendor's  lien  upon  said  property.  On 
September  27,  1893,  defendant  caused  an  order  of  sale 
to  be  issued  in  said  action,  and  placed  it  in  the  hands 
of  the  sheriff  of  the  county,  and  under  it,  after  due  and 
legal  notice,  the  sheriff  sold  the  premises  affected  by  the 
foreclosure  to  the  defendant  for  the  sum  of  $1,619,  and 
thereupon  issued  to  defendant  a  certificate  of  sale  of 
said  premises,  which  he  still  owns  and  holds.  During 
all  the  times  mentioned  in  the  complaint  the  said  cor- 
poration was  insolvent. 

On  March  7th,  when  the  corporation  executed  its 
notes  to  Cox,  he  was  a  stockholder  and  a  director  of  the 
corporation,  and  he  so  continued  until  April  17th.  On 
March  10th,  when  the  corporation  executed  its  note  to 
Conly,  he  was  a  director  and  the  president  of  the  cor- 
poration, and  he  so  continued  until  May  3d.  And  on 
March  16th,  but  not  till  after  Conly  assigned  his  note 
to  the  defendant,  the  latter  became  a  stockholder  and  a 
director  of  the  corporation. 

This  action  was  commenced  in  January,  1894,  and 
the  prayer  of  the  complaint  was  for  judgment  declaring 
the  liens  of  plaintiff's  judgment  against  the  corpora- 
tion superior  and  prior  to  the  claims  of  defendant  as 
against  the  property  of  said  corporation. 

After  stating  the  facts,  the  court  below  found  as  con- 
clusions of  law  in  substance  as  follows :  1.  That  the 
judgment  in  the  case  of  Mary  E.  Gray  et  al.  against  the 
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corporation  was  a  valid  judgment  for  the  sum  of  $775, 
with  interest  thereon  at  the  rate  of  seven  per  cent  per 
annum  from  the  date  of  its  entry,  and  was  a  valid  lien 
upon  the  lands  and  premises  mentioned  and  described 
therein,  and  was  prior  in  point  of  time  and  superior  to 
each  of  plaintiff's  judgments  against  the  corporation. 
2.  That  the  two  judgments  recovered  by  the  plaintiff 
against  the  corporation  were  valid  judgments  for  the 
sums  respectively  of  $1,128  and  $1,178,  with  interest 
thereon  at  the  rate  of  seven  per  cent  per  annum.  3. 
That  the  judgment  recovered  by  the  defendant  against 
the  corporation  was  a  valid  judgment  for  the  sum  of 
$14,370.54  with  interest  thereon  at  the  rate  of  seven  per 
cent  per  anum.  4.  That  subject  and  subordinate  to 
the  lien  of  the  judgment  in  the  Mary  E.  Gray  et  al.  case, 
to  the  extent  of  $775,  with  interest,  the  other  judgments 
with  interest  were  liens  equal  in  point  of  time  upon  the 
rest  and  residue  of  all  the  real  property  of  said  corpora- 
tion. 

In  accordance  with  these  conclusions  judgment  was 
entered,  and  from  that  judgment  this  appeal  is  pros- 
ecuted. 

It  is  claimed  for  appellant  that  the  judgment  is  erro- 
neous :  1.  ^'In  declaring  that  defendant  is  entitled  to  a 
prior  lien  for  the  sum  of  $775  on  that  portion  of  the 
property  described  in  the  judgment";  2.  "In  decreeing 
that  defendant  is  entitled  to  enforce  his  judgment  for 
$14,370.54  against  the  property  of  said  corporation  on 
an  equality  with  plaintiff.'' 

In  support  of  the  first  point  the  well-settled  rule  is 
invoked  that  a  vendor's  lien  is  not  assignable,  and  it  is 
said  that,  conceding  Mary  E.  Gray  et  al.  were  entitled  to 
a  vendor's  lien,  the  sale  by  them  to  defendant  of  their 
demand  against  the  corporation,  before  judgment,  de- 
stroyed the  lien,  and  no  right  to  such  lien  passed  to  de- 
fendant. 

It  is  not  denied  that  the  claim  of  Gray  and  others  was 
a  valid  claim  for  the  full  amount  for  which  judgment 
was  entered  on  it.    And  the  court  expressly  found  that 
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in  purchasing  the  claim  and  in  causing  judgment  to  be 
entered  thereon  and  sale  to  be  made,  "defendant  was 
not  attempting  to  prevent  plaintiff  from  collecting  from 
said  corporation  any  amount  owing  by  said  corporation 
to  plaintiff,  nor  to  obtain  an  unlawful  advantage  or  any 
advantage  over  plaintiff,  and  that  no  acts  or  act  done  by 
plaintiff  were  or  are  detrimental  to  the  interests  of  the 
creditors  of  said  corporation. 

Judgment  on  this  claim  was  entered  in  September, 
1893,  and  about  two  months  later  the  judgments  in 
favor  of  plaintiff  were  entered.  If,  therefore,  that  part 
of  the  judgment  foreclosing  the  vendor's  lien  were 
eliminated,  there  would  still  be  left  a  valid  judgment 
which  was  a  lien  on  all  the  real  property  of  the  cor- 
poration and  was  prior  and  superior  to  the  lien  of  plain- 
tiffs judgments. 

In  Morawetz  on  Corporations,  section  787,  it  is  said: 
"Directors  of  an  insolvent  corporation  who  have  claims 
against  the  company  as  creditors  must  share  ratably 
with  the  other  creditors  in  a  distribution  of  the  com- 
pany's assets.  They  cannot  secure  to  themselves  any 
advantage  or  preference  over  other  creditors  by  using 
their  powers  as  directors  for  that  purpose.  These 
powers  are  held  by  them  in  trust  for  all  the  creditors, 
and  cannot  be  used  by  them  for  their  own  benefit.  It 
is  to  be  observed,  however,  that  a  person  who  is  a  cred- 
itor of  an  insolvent  corporation  is  not  deprived  of  any 
of  his  rights  as  creditor  by  the  fact  that  he  also  occupies 
the  position  of  director  of  the  company.  He  is  merely 
incapacitated  as  director  from  using  any  of  the  powers 
of  his  position  for  his  own  benefit  or  the  benefit  of  his 
codirectors:" 

Under  these  circumstances  we  fail  to  see  that  the 
court  committed  any  error  in  adjudging  that  the  defend- 
ant was  entitled  to  a  prior  lien  for  the  sum  of  $775,  that 
being  the  amount  which  he  actually  paid  Gray  and 
others  for  their  claim. 

In  support  of  the  second  point  it  is  urged  that,  while 
defendant  had  a  right  to  recover  judgment  against  the 

Digitized  by  VjOOQ  IC 


352  BONNEY  V.  TiLLEY.  [109  Cal. 

corporation  for  the  full  amount  due  on  the  C!only  note, 
the  distributioni  of  the  company's  assets  should  be  made 
to  him  and  other  creditors  ratably  and  by  taking  into 
account  only  what  he  actually  paid  for  the  note,  viz., 
$1,000, 

It  seems  to  be  well  settled  that  directors  of  an  in- 
solvent corporation,  who  are  creditors  of  the  company, 
cannot  secure  to  themselves  any  preference  or  advantage 
over  other  creditors  in  the  payment  of  their  claims. 
{Hays  V.  Citizens'  Bank,  51  Kan.  585;  Beach  v.  MtHer, 
130  111.  162;  17  Am.  St.  Rep.  291;  Adams  v.  KehUrr 
MiUing  Co.,  35  Fed.  Rep.  433;  Hopkins'  Appeal,  90  Pa. 
St  69.) 

In  Cook  on  Stock  and  Stockholders,  section  660,  it  is 
said:  ''It  is  a  fraud  on  the  corporation  and  on  corporate 
creditors  for  the  directors  to  buy  up  at  a  discount  the 
outstanding  debts  of  the  corporation  and  compel  it  to 
pay  them  the  full  face  value  thereof.  In  such  a  case 
the  directors  may  be  compelled  to  turn  over  to  the  cor- 
poration the  evidences  of  indebtedness  upon  being  paid 
the  money  which  they  gave  for  the  same.'' 

We  conclude,  therefore,  that  the  court  erred  in  de- 
termining that  defendant  was  entitled  to  have  his  Jildg- 
ment  on  the  Conly  note  enforced  against  the  property 
of  the  corporation,  on  an  equality  with  the  plaintiff,  for 
the  full  amount  thereof,  and  that  he  should  have  been 
limited  to  the  amount  which  he  paid  for  the  note  with 
legal  interest  thereon. 

The  judgment  should  be  reversed  and  the  cause  re- 
manded with  directions  to  the  court  below  to  modify  its 
judgment  or  decree  in  accordance  with  this  opinion. 

Vancliep,  C,  and  Haynes,  C,  concurred 

For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  is  reversed  and  the  cause  remanded  with  di- 
rections to  the  court  below  to  modify  its  judgment  or 
decree  in  accordance  with  this  opinion. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
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[No.   1S424.    Department  Two.^-October  4,  1895.I 

HOLT  MANUFACTURING  CO.,  Respondent,  v.  ROSA 
V.  EWING,  Appellant. 

LEAS&-C0NDIT10NAL  Sale— Right  to  Retake  Property— Election 
or  Remedies. — ^Whece  a  conditional  sale  is  made  in  the  form 
of  a  lease,  reserving  title  in  the  lessor,  with  the  right  to  retake 
possession  upon  nonpayment  of  the  installments  of  the  purchase 
money,  the  seller  has  the  election  of  two  remedies  for  the  viola- 
tion of  the  contract  by  the  purchaser— one  of  which  is  to  retake 
the  property  or  recover  its  possession  in  an  action  of  claim  and 
delivery  upon  default  of  the  purchaser  in  making  the  payments, 
and  the  other  to  treat  the  sale  as  absolute  and  bring  an  action 
to  recover  the  contract  price  of  the  property  sold — and,  these 
remedies  being  inconsistent,  the  plaintiff  may  tlhct  which  he  will 
pursue,    but  cannot  have  both. 

Id.— Estates  of  Decedents— Allow amce  of  Claim  for  Unpaid  Pur- 
chase Money— Bar  of  Action  for  Possession. — ^Where  the  in- 
stallments of  the  unpaid  purchase  money,  upon  a  conditional  sale, 
are  evidenced  by  notes  of  the  purchaser,  the  presentation  and 
allowance  of  such  notes  as  a  claim  against  his  estate,  subsequent 
to  default  of  the  purchaser,  no  mention  being  made  in  the  claim, 
as  presented,  of  the  terms  of  the  contract  giving  a  right  to 
retake  possession  upon  such  default,  nor  any  assertion  of  any 
right  other  than  the  enforcement  of  the  payment  of  the  notes 
by  the  estate,  is  such  an  election  to  treat  the  sale  as  absolute 
as  will  bar  a  subsequent  action  to  recover  possession  of  the 
property  against  his  administratrix. 

Id.— -Effect  of  Allowance  or  Claim — ^Ignorance  of  Condition  op 
Estate.— a  claim  against  an  estate  when  allowed  has  the  power 
and  eifect  of  a  judgment  payable  in  due  course  of  administration; 
and  the  vendor  in  a  conditional  sale  electing  to  present  a  claim 
for  the  whole  remainder  of  the  purcfaaae  money  against  the  es- 
tate, instead  of  retaking  possession  of  the  property  sold  under 
the  terms  of  the  contract,  without  investigating  and  ascertaining 
whether  the  estate  is  solvent  or  insolvent,  is  not  protected  from 
the  result  of  want  of  care  in  such  investigation  by  reason  of 
ignorance  of  the  real  condition  of  the  estate;  and  the  foet  that 
the  whole  of  the  claims  allowed  against  the  estate  largely  exceed 
the  value  of  the  assets  as  shown  by  the  inventory  does  not  prevent 
the  election  from  being  binding  upon  him,  where  it  does  not 
appear  that  he  was  misled  by  any  one  as  to  the  condition  of  the 
estate. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sutter  County,  and  from  an  order  refusing  a  new  trial. 
£.  A.  Davis,  Judge. 

The  facts  are  stated  in  the  opinion* 
W.  H.  Carlin,  for  Appellant 

The  plaintiff  had  two  remedies,  either  to  take  posses- 
sion of  the  harvester,  or  to  waive  the  condition  in  the 
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sale  and  treat  it  as  absolute,  and  to  sue  for  the  balance 
unpaid  on  the  purchase  price.  (Parke  etc.  Co.  v.  White 
River  etc.  Co.,  101  Cal,  37;  Wright  v.  Pierce,  4  Hun,  351; 
Bailey  v.  Hervey,  135  Mass.  174;  Ormaby  V.  Dearborn, 
116  Mass.  386.)  The  proof  of  a  claim  against  an  estate 
in  bankruptcy  for  goods  sold  prevents  an  action  of 
replevin  for  the  goods.  (Morris  V.  Rexford,  18  N.  Y. 
552.)  One  who  replevies  goods  cannot  claim  the  pur- 
chase price.  (Go8S  v.  Mather,  2  Lans.  283;  Walsh  V. 
Chesapeake  Canal  etc.  Co.,  59  Md.  423 ;  Fields  v.  Bland,  81 
N.  Y.  239.)  .The  claim  against  the  estate  of  a  deceased 
person,  presented,  allowed,  and  filed,  has  the  effect  of  a 
judgment.  (Estate  of  Olvera,  70  Cal.  184;  Walkerly  .v. 
Bacon,  85  Cal.  137;  Estate  of  Hidden,  23  Cal.  363;  Estate 
of  Loshe,  62  Cal.  413;  Estate  of  McKinley,  49  Cal.  152.) 

Forbes  &  Dinsmore,  for  Respondent. 

The  plaintiff  was  entitled  to  the  possession  of  the 
property  at  the  commencement  of  the  action  by  the 
terms  of  the  contract.  (Hegler  v.  Eddy,  53  Cal.  597.) 
There  was  no  waiver  or  conclusive  election  of  reme- 
dies, there  being  no  proof  that  the  plaintiff  was  cogni- 
zant of  his  rights  or  intended  an  election.  (Wells  v. 
Robinson,  13  Cal.  142.)  Allowance  of  claims  does  not 
merge  debts.     (Louis  V.  Triscony,  58  Cal.  304.) 

Haynes,  C. — ^Action  in  claim  and  delivery  of  per- 
sonal property.  On  July  8,  1893,  the  Holt  Manufac- 
turing Co.  entered  into  a  contract  with  T.  S.  Ewing, 
under  which  the  "improved  link  belt  combined  har- 
vester No.  426"  was  delivered  by  respondent  to  said  T. 
S.  Ewing,  for  which  said  Ewing  agreed  to  pay  the  sum 
of  $1,650,  and  to  secure  the  same  executed  two  promis- 
sory notes,  each  for  the  sum  of  $825 — ^the  first  to  be- 
come due  September  1,  1892,  and  the  second  September 
1,  1893. 

By  said  contract,  which  was  denominated  a  lease,  it 
was  stipulated  that  "the  Holt  Manufacturing  Co.  do 
not  part  with  their  title  to  said  harvester  until  said  de- 
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f erred  payments,  or  notes,  are  fully  paid;  that  time  is 
of  the  essence  of  the  agreement;  that  should  the  under- 
signed (T.  S.  Ewing)  make  default  in  any  of  the  pay- 
ments, then  said  the  Holt  Manufacturing  Co.  shall,  at 
their  option  and  without  notice,  terminate  this  agree- 
ment, and,  with  or  without  legal  proceedings,  take  and 
retain  said  harvester  wherever  it  may  be  situated,  and 
all  moneys  paid  by  the  undersigned  prior  to  such  de- 
fault shall  be  compensation  for  the  privilege  of  using 
said  harvester  prior  to  such  default." 

There  was  paid  on  said  first  promissory  note  oh 
October  3,  1892,  $500,  and  on  January  11,  1893,  $100. 
Said  T.  S.  Ewing  died  intestate  on  March  29,  1893,  and 
the  defendant,  Rosa  V.  Ewing,  was,  on  the  twenty-ninth 
day  of  April,  1893,  duly  appointed  administratrix  of  his 
estate,  and  on  May  18,  1893,  letters  of  administration 
were  duly  issued  to  her.  Afterward  the  plaintiff  pre- 
sented to  said  administratrix  its  claim  upon  said  promis- 
sory notes  for  the  balance  of  $249,  then  due  upon  the 
first  note,  and  the  amount  to  become  due  upon  the  sec- 
ond, of  $884.50,  in  all  $1133.50.  This  claim  was  duly 
verified  on  May  20,  1893,  and  was  allowed  by  the  ad- 
ministratrix May  26,  1893,  and  allowed  and  approved 
by  the  court  on  June  24,  1893;  and  this  action  to  re- 
cover possession  of  the  said  property  was  commenced 
October  12,  1893.  In  the  presentation  of  said  claim  to 
the  administratrix  the  plaintiff  set  out  a  copy  of  said 
promissory  notes,  with  the  credits  upon  the  first,  but 
did  not  set  out  the  contract  or  lease,  or  make  any  refer- 
ence whatever  thereto. 

Upon  this  state  of  facts  the  defendant  contended  that 
the  plaintiff  waived  its  right  under  said  contract  to  re- 
take the  property,  and  elected  to  treat  the  transaction 
as  an  absolute  sale,  and  is  therefore  estopped  from  as- 
serting ownership  to  the  property,  or  any  right  to  recover 
possession  thereof  in  this  action. 

The  cause  was  tried  by  the  court,  and  findings  and 
Judgment  went  in  favor  of  the  plaintiff,  and  this  appeal 
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ls by  the  defendant  from  said  judgznent  and  from  an 
order  denying  her  motion  for  a  new  trial. 

The  so-called  lease  was  in  fact  a  conditiomd  sale,  under 
the  terms  of  which  the  seller  had  eitiier  one  of  two  rane- 
dies  for  the  violation  of  the  contract  by  the  purchase. 
It  might,  upon  the  default  of  the  purchaser  in  meeting 
the  stipulated  payments,  or  any  of  them,  have  retaken 
the  property  or  recovered  its  possession  in  an  action  of 
claim  and  ddivery;  or,  on  the  other  hand,  treated  the 
sale  as  an  absolute  one,  and  brought  its  action  upon  the 
notes  to  recover  the  contract  price  of  the  property  sold. 
These  remedies  being  inconsistent,  the  plaintiff  could 
elect  which  he  would  pursue,  but  he  could  not  have  both. 
(Parke  V.  White  River  Lumber  Co.,  101  Cal.  87,  and  cases 
there  cited.) 

The  question,  therefore,  is  whether  the  presaitation  of 
the  plaintiff's  claim  for  the  unpaid  purchase  money  to 
the  administratrix  of  Swing's  estate,  and  its  approval 
by  her  and  by  the  court,  was  such  an  election  as  debarred 
the  plaintiff  from  pursuing  its  subsequent  action  to  re- 
cover the  possession  of  the  property  upon  the  assumption 
that  the  title  had  never  passed  to  the  purchaser. 

I  think  it  clear  that  the  plaintiff  was  bound  by  its 
election  in  presenting  the  claim.  Default  had  been 
made  by  the  purchaser  long  before  Swing's  death.  In 
fact,  no  payment  had  been  made  until  more  than  a 
month  after  the  first  note  became  due.  The  right,  there- 
fore, of  the  plaintiff  to  have  pursued  and  retaken  the 
property  existed  before  Swing's  death.  If  no  default 
had  been  made  prior  to  the  presentation  of  the  daim  to 
the  administratrix,  it  could  properly  have  been  pre- 
sented as  a  contingent  claim  against  the  estate,  the  facts 
all  being  stated  in  the  claim  as  presented;  for,  if  no 
default  had  been  made,  the  seller  could  not  retake  the 
property,  and  it  would  have  been  the  right  of  the  estate 
to  have  performed  the  contract  by  payment,  and  thus 
have  acquired  the  absolute  right  to  the  property  for  the 
benefit  of  the  estate.  But  the  default  having  oecurred, 
and  the  plaintiff  having  the  right  at  and  b^ore  the 


Digitized  by  VjOOQ  IC 


Oct.  1895.]    Holt  Manufacturing  Co,  v.  Ewing.     357 

time  of  the  presentation  of  the  claim  to  pursue  the 
remedy  secured  to  it  in  the  contract  of  retaking  the  prop- 
erty, there  was  clearly  an  election  not  to  avail  itself  of 
this  right,  but  of  looking  to  the  estate  for  the  payment 
of  the  balance  due  upon  the  contract.  And  this  is  the 
more  apparent  from  the  fact  that  in  the  claim  as  pre- 
sented, no  mention  was  made  of  the  terms  of  the  con- 
tract, nor  any  assertion  of  any  right  other  than  the 
enforcement  of  the  payment  of  the  notes  by  the  estate. 

There  are  many  cases  cited  by  appellant  to  the  effect 
that  bringing  an  action  for  the  recovery  of  a  demand 
under  like  circumstances  is  such  an  election  as  debars 
the  creditor  from  recovering  the  property  under  the 
claim  that  the  title  had  not  passed.  That  proposition 
is  so  well  settled  that  these  cases  need  not  be  cited,  the 
only  question  being  whether  the  presentation  of  the 
claim,  and  its  allowance,  was  such  election.  y 

Section  1497  of  the  Code  of  Civil  Procedure  provides : 
"Every  claim  allowed  by  the  executor  or  administrator, 
and  approved  by  a  judge  of  the  superior  court,  or  a  copy 
thereof,  as  hereinafter  provided,  must  within  thirty  days 
thereafter  be  filed  in  the  court  and  be  ranked  among 
the  acknowledged  debts  of  the  estate,  to  be  paid  in  due 
course  of  administration." 

It  was  *held  in  Estate  of  McKirdey,  49  Cal.  152, 
that  when  a  claim  is  allowed  the  executor  cannot  after- 
ward contest  it.  In  Walkerly  V.  Bacon,  85  Cal.  137, 
that  an  allowed  claim  against  an  estate  has  the  force 
and  effect  of  a  judgment  payable  in  due  course  of  admin- 
istration. In  Ormsby  v.  Dearborn,  116  Mass.  386,  it  was 
held  that  the  creditor,  who  had  proved  a  claim  against 
an  estate  in  bankruptcy  as  for  goods  sold  and  delivered 
to  the  bankrupt,  cannot  maintain  an  action  of  replevin 
for  the  goods  by  proof  that  he  did  not  sell  them  to  the 
bankrupt.  Louis  v.  Triscony,  58  Cal.  304,  does  not  con- 
flict with  the  foregoing  authorities. 

Respondent  claims  that  plaintiff  was  not  bound  to 
make  an  election  until  all  the  circumstances  are  known, 
and  the  condition  and  value  of  the  funds  belonging  to 


Digitized  by  VjOOQ  IC 


358        Holt  Manufacturing  Co.  v.  Ewing.    [109  Cal. 

the  estate  are  clearly  ascertained.  That  until  so  known 
and  ascertained  it  is  impossible  for  a  party  to  make  a 
discriminating  and  deliberate  choice  such  as  ought  to 
bind  him  in  reason  and  justice.  That,  therefore,  if  he 
should  make  a  choice  in  ignorance  of  the  real  condition 
of  the  estate,  or  under  a  misconception  of  the  extent  of 
claims  upon  the  fund,  it  is  not  conclusive  on  him;  and 
this,  the  respondent  contends,  is  the  case,  whether  the 
election  has  resulted  in  a  claim  being  allowed  by  the 
court  in  the  estate,  or  where  a  supposed  election  has 
been  prosecuted  and  a  judgment  against  the  estate 
obtained  on  the  rejected  claim.  This  contention  appears 
to  be  based  upon  the  fact  disclosed  upon  the  trial,  that 
the  claims  allowed  against  the  estate  largely  exceeded  the 
value  of  the  assets  as  shown  by  the  inventory,  but  there 
is  nothing  in  the  record  tending  to  show  that  the  plain- 
tiff was  misled  by  any  one  as  to  the  condition  of  the 
estate.  If  the  plaintiff  failed  to  investigate  ana  ascer- 
tain  whether  the  estate  was  solvent  or  insolvent,  it  can- 
not shield  itself  from  the  result  of  this  want  of  care. 

So  far  as  the  record  discloses  the  plaintiff  filed  its 
demand  against  said  estate  voluntarily  and  without  in 
any  manner  being  misled  by  the  defendant. 

Counsel,  however,  cite  the  case  of  Wells  v.  Rohinsan, 
13  Cal.  142,  in  which  the  general  proposition  is  stated 
that  "before  any  presumption  of  an  election  can  arise 
it  is  necessary  to  show  that  the  party  acting  or  acquies- 
cing was  cognizant  of  his  rights,"  and  that,  "when  this 
is  ascertained  affirmatively  it  may  be  very  necessary  to 
consider  whether  the  party  intended  the  election."  That 
case,  however,  is  clearly  distinguishable  from  this.  In 
that  case,  Frierson,  the  defendant's  intestate,  had  em- 
bezzled and  converted  to  his  own  use  money  belonging 
to  the  plaintiff  to  the  amount  of  $195,889.  After  his 
death  and  the  appointment  of  his  administrator,  the 
plaintiffs  presented  to  defendant  their  claim  for  said 
sum,  with  an  affidavit  appended  averring  that  the  estate 
was  indebted  to  the  plaintiffs  in  that  amount,  and  also 
that  $50,000  of  this  sum  was  paid  by  Frierson  to  the 
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Sacramento  Gas  Company,  and  that  for  this  amount 
the  plaintiffs  claimed  a  lien  upon  all  the  gas  stock  of 
the  estate,  and  all  bonds  of  the  gas  company  held  by 
defendant  as  administrator.  The  administrator  rejected 
the  whole  claim.  Thereafter  the  plaintiffs  commenced 
a  common-law  action  against  the  defeiidant  for  the 
whole  amount  of  the  claim  as  a  money  demand,  and 
recovered  judgment  for  the  whole  sum.  Pending  this 
suit,  and  before  judgment,  plaintiff  filed  a  bill  in  equity 
to  reach  the  gas  stock  and  bonds  in  the  hands  of  the 
administrator,  being  the  same  stock  and  bonds  men- 
tioned in  their  claim  as  filed.  The  plaintiffs  recovered 
in  that  action  also,  and  the  administrator  appealed  from 
the  decree  in  equity.  The  same  contention  was  made 
there  as  here,  that  plaintiffs,  by  presenting  their  claim 
for  a  money  demand,  and  obtaining  judgment  thereon, 
were  debarred  from  prosecuting  their  action  in  equity. 
It  was  said,  however,  by  this  court,  in  addition  to  the 
quotations  above  made,  that  the  claim  presented  to  the 
administrator  was  for  the  bonds  and  stock  as  a  part  of 
the  subject  of  the  embezzlement;  and  the  court  held 
that  under  the  circumstances  of  that  case  both  remedies 
might  be  pursued,  the  judgment  at  law  to  be  credited 
with  whatever  should  be  realized  in  the  equitable  action. ' 
The  claim  filed  with  the  administrator  referred  to  the 
bonds  and  stock  and  claimed  a  lien  thereon,  thus  indi- 
cating plaintiff's  intention  to  secure,  as  against  other 
creditors,  the  benefit  of  the  stock  and  bonds,  and  the 
claim  having  been  rejected  a  resort  to  equity  to  secure 
the  stock  and  bonds  was  appropriate  and  not  inconsist- 
ent with  the  claim  as  filed;  and  this  proceeding  being 
in  equity  the  court  had  ample  power  to  protect  the  estate 
from  a  double  liability,  as  was  done  by  the  provision  in 
the  decree  that  whatever  should  be  relaized  in  the  equi- 
table proceedings  should  be  credited  upon  the  judgment 
recovered  at  law,  which  fixed  the  amount  of  Frierson's 
defalcation.  The  distinction  between  that  case  and  this 
is  apparent. 
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The  judgment  and  order  appealed  from  should  be 
reversed. 

Britt,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  and  order  appealed  from  are  reversed. 

MgFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[No.  18447.    Department   One.— October  5,  1895.] 

G.  N.  FREEMAN,  Administrator,  etc..  Respondent,  v. 
J.  B.  CAMPBELL,  Appellant. 

Mortgage— Possession  by  Mcatgagee  Without  Agreement — Receipt 
OF  Rents. — The  taking  possession  of  mortgaged  land  by  the  mort- 
gagee after  the  death  of  the  mortgagor,  not  by  virtue  of  any 
agreement  between  them,  confers  no  additional  right  upon  him  as 
mortgagee,  and  he  is  not  entitled  to  receive  and  retain  the  rents 
of  the  land,  or  apply  them  upon  the  mortgage. 

Id. — Estates  of  Deceased  Persons — Liability  of  Mortgagee  to  Ad- 
ministrator OF  Mortgagor — Money  had  and  Received. — ^Thc 
mortgagee  who  takes  possession  of  the  mortgaged  premises  after 
the  death  of  the  mortgagor,  without  any  agreement,  receives  rents 
collected  by  him  in  the  character  of  qttdsi  bailiff  of  the  mortgagor^ 
and  is  liable  to  the  administrator  of  his  estate  for  money  had  and 
received  for  the  use  of  the  estate. 

Id. — Foreclosure  of  Mortgage — Deduction  of  Rents — ^Assumpsit  by 
Administrator — Counterclaim. — If  the  mortgagee,  after  taking 
possession  of  the  land  and  receiving  the  rents,  presented  his 
claim  against  the  estate  of  the  mortgagor  for  the  full  amount  of 
his  demand,  without  giving  any  credit  for  the  rents,  and  fore- 
closed the  mortgage  for  the  full  amount  of  the  demand,  expressly 
waiving  any  recourse  against  any  other  property  of  the  estate 
except  the  mortgaged  premises,  he  cannot  retain  the  rents  col- 
lected until  a  sale  under  the  foreclosure,  to  be  applied  to  any 
deficiency  arising  therefrom;  but  the  rents  form  a  part  of  the 
estate,  and  may  be  collected  by  the  administrator  in  an  action  of 
assumpsit,  and  the  right  to  recover  them  is  not  lost  by  reason 
of  not  having  been  made  a  counterclaim   in  the  foreclosure  suit. 

Id. — Mortgage  Including  Rents — Rights  of  Mortgagee. — ^The  fact 
that  the  mortgage  includes  the  rents  as  well  as  the  land,  where 
no  right  of  possession  is  given  in  the  mortgage,  confers  no  right 
to  the  rents  unless  possession  is  taken  by  agreement,  or  a  receiver 
is  appointed  to  take  possession  of  the  mortgaged  premises,  in 
which  case  the  rents  would  be  in  the  custody  of  the  court,  and 
subject  to  its  direction.;  but,  until  a  receiver  is  appointed,  the 
mortgagor  has  the  right  to  the  rents,  even  though  they  are  in- 
cluded in  the  instrument  of  mortgage. 
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Appeal  from  a  juq^ent  of  the  Superior  Court  .of 
Fresno  County.    M.  K.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  C  Merriam,  and  /.  P.  Strother,  for  Appellant. 

The  complaint  is  insufBcienty  for  if  the  mortgagee 
was  rightfully  in  possession,  the  action  will  not  lie,  and 
if  wrongfully  iii  possession,  the  only  right  to  recover  is 
for  mesne  profits.  (Sedgwick  &  Wait's  Trial  of  Title  to 
Land,  sec.  647;  Code  Civ.  Proc,  sec.  427;  Bockes  V.  Lan- 
sing,  74  N.  Y.  437;  Murray  v.  Fitchburg  Railroad,  130 
Mass.  101;  Caldwell  V.  Walters,  22  Pa.  St.  378;  Gaines  v. 
New  Orleans,  17  Fed.  Rep.  16;  New  Orleans  V.  Gaines,  15 
WaD.  624;  Locke  v.  Peters,  65  Cal.  161;  see  Sedgwick  & 
Wait's  Trial  of  Title  to  Land,  sees.  648,  649,  657;  Thomp- 
kins  V.  White,  8  How.  Pr.  520.)  The  mortgagee  having 
the  title  is  entitled  to  the  rents  and  profits.  (Rich  V. 
Maples,  83  Cal.  102;  Campbell  v.  Freeman,  99  Cal.  546.) 
The  rents,  issues,  and  profits  were  mortgaged  as  well  as 
the  land.  (Civ.  Code,  sec.  2926;  Treat  V.  Dorman,  100 
Cal.  623;  Montgomery  v.  Merrill,  65  Cal.  432.)  Posses- 
sion by  the  mortgagee  having  title  is  merely  an  addi- 
tional security.  {Sped  v.  Sped,  88  Cal.  437;  22  Am.  St. 
Rep.  314;  Cooke  v.  Cooper,  18  Or.  142;  17  Am.  St.  Rep. 
709;  1  Jones  on  Mortgages,  4th  ed.,  sees.  673,  684,  702, 
715.)  The  rents  and  profits  were  part  of  his  security. 
(Treat  v.  Dorman,  supra.) 

Frank  H.  Short,  and  G.  C.  Freeman,  for  Respondent. 

Campbell  was  only  a  mortgagee.  (Campbell  v.  Free^ 
man,  99  Cal.  546.)  The  mortgagee  is  not  entitled  to 
possession  except  by  the  express  terms  of  the  mortgage, 
or  by  an  agreement  to  that  effect  (Spect  v.  Spect,  88 
Cal.  437;  22  Am.  St.  Rep.  314;  Jones  on  Mortgages, 
sees.  20,  669.)  Campbell  had  no  right  to  enter  prior  to 
a  foreclosure  and  sale.  (Kidd  v^  Teeple,  22  Cal.  262.) 
Upon  the  death  of  the  mortgagor  in  possession  his 
widow  is  entitled  to  remain  in  possession  and  receive 

Digitized  by  LjOOQIC 


362  Freeman  v.  Campbell.  [109  Cal. 

the  rents  and  profits  until  after  a  sale  under  a  decree. 
(I  Jones  on  Mortgages,  sees.  669,  670.)  No  receiver 
having  been  appointed,  and  the  decree  of  foreclosure 
being  silent  as  to  rents,  he  is  not  entitled  to  hold  or 
retain  them.  (Treat  V.  Dorman,  100  Cal.  623;  Mont- 
gomery V.  MerriU,  65  Cal.  432.) 

Harrison,  J. — Upon  a  former  appeal  between  these 
parties  (CampbeU  V.  Freeman,  99  Cal.  546),  it  was  held 
that  the  conveyance  to  Campbell  of  the  land  in  this  ac- 
tion, from  the  vendor,  created  a  resulting  trust  in  favor 
of  Anderson,  and  that  the  only  right  which  Campbell 
could  assert  against  Anderson  was  that  of  a  mortgagee. 
That  action  was  brought  by  Campbell  to  foreclose  the 
mortgage  thus  created,  and  judgment  was  rendered  in 
his  favor  for  the  amount  of  the  claim  for  which  it  was 
held  as  security.  Prior  to  the  commencement  of  the 
action,  and  after  the  death  of  Anderson,  Campbell  took 
possession  of  the  mortgaged  premises,  and  received  as 
rents  therefor  from  a  tenant  to  whom  he  had  leased  it 
the  sum  of  one  thousand  and  thirteen  dollars  and  sixty- 
eight  cents.  The  present  action  was  brought  to  re- 
cover from  him  the  amount  of  the  rents  thus  received. 
Judgment  was  rendered  in  favor  of  the  plaintiff,  and  the 
defendant  has  appealed. 

As  by  the  express  terms  of  the  agreement  under  which 
the  conveyance  was  made  to  Campbell,  Anderson  went 
into  the  possession  and  occupancy  of  the  land,  and  re- 
mained there  until  his  death,  Campbell  was  not  a  ''mort- 
gagee in  possession,"  in  the  meaning  of  that  term,  as 
used  in  legal  phraseology,  and,  consequently,  was  not 
entitled  to  receive  the  rents  of  the  land.  A  ''mortgagee 
in  possession"  is  one  who  takes  possession  of  the  mort- 
gaged land  by  virtue  of  an  agreement  between  him  and 
the  mortgagor  and  in  recognition  of  the  relation  be- 
tween them,  and  on  a  bill  to  redeem  brought  by  the 
mortgagor  must  account  for  the  income  of  the  property. 
Section  2927  of  the  Qvil  Code  declares,  however:  "A 
mortgage  does  not  entitle  the  mortgagee  to  the  posses- 
sion of  the  property,  unless  authorized  by  the  express 
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terms  of  the  mortgage;  but,  after  the  execution  of  the 
mortgage,  the  mortgagor  may  agree  to  such  a  change  of 
possession  without  a  new  consideration."  The  taking 
possession  of  the  land  by  Campbell  after  the  death  of 
Anderson  was  not  by  virtue  of  any  agreement  between 
them,  and  consequently  conferred  no  additional  right 
upon  him  as  mortgagee.  Such  possession  was  not 
taken  or  held  adversely,  but  for  the  protection  of  the 
property,  as  well  in  the  interest  of  the  mortgagor  as  of 
himself,  and  the  rents  were  received  by  him  in  the 
character  of  quasi  bailiff  of  the  mortgagor.  The  present 
action  is  not  brought  to  recover  the  rents  and  profits  as 
damages  for  the  withholding  of  the  land  by  Campbell, 
but  for  moneys  had  and  received  by  him  to  the  use  of 
the  plaintiff.  Their  receipt  by  him  constituted  a  trans- 
action as  independent  of  the  mortgage  as  would  have 
been  the  receipt  by  him  of  any  other  moneys  belonging 
to  the  estate  of  Anderson;  and,  as  they  were  taken  by 
him  without  any  authority  from  Anderson,  and  without 
the  implied  power  of  a  "mortgagee  in  possession"  to 
apply  them  in  reduction  of  the  mortgage  debt,  he  had 
no  right,  without  the  permission  of  the  plaintiff,  to 
make  such  application,  and  he  was  also  at  liberty  to 
bring  his  suit  for  the  foreclosure  of  the  mortgage  for  the 
full  amount  of  his  claim,  without  making  any  deduction 
therefor. 

It  was  evidently  in  recognition  of  this  principle  that 
Campbell,  after  taking  possession  of  the  land  and  re- 
ceiving a  portion  of  the  rents  sued  for  herein,  presented 
his  claim  against  the  estate  of  Anderson  for  the  full 
amount  of  his  demand,  without  giving  any  credit  for 
the  rents  so  received ;  and  after  its  allowance  by  the  ad- 
ministrator commenced  an  action  for  the  foreclosure  of 
his  mortgage  and  obtained  judgment  for  t^e  full  amount 
of  his  demand.  In  his  complaint  in  that  action  he 
''expressly  waived  any  and  all  recourse  against  any 
other  property  of  the  estate  of  the  said  Anderson,  de- 
ceased, save  and  except  the  land  and  premises  in  the 
complaint  described/'    At  the  time  the  present  action 
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was  tried  no  sale  had  been  had  under  the  judgment  re- 
covered in  that  action,  and  Campbell  claimed  the  right 
to  retain  the  rents  until  such  sale,  and  in  case  of  a  de- 
ficiency in  the  proceeds  of  the  sale  to  apply  them  in 
reduction  thereof. 

That  the  rents  which  he  had  collected  formed  a  part 
of  the  estate  of  Anderson  is  without  controversy,  and  it 
is  not  claimed  by  Campbell  that  in  the  absence  of  the 
mortgage  claim  he  would  have  any  right  to  retain  them* 
After  having  solemnly  waived  all  recourse  against  any 
other  property  of  the  estate,  and  under  such  waiver  ob- 
tained a  judgment  for  the  full  amount  of  his  claim,  he 
ought  not  to  be  permitted  now  to  repudiate  his  waiver 
and  retain  possession  of  the  property  of  the  estate,  for 
the  very  purpose  of  satisfjdng  the  claim  for  whose  satis- 
faction he  had  agreed  to  look  to  the  mortgaged  premises 
alone. 

The  plaintiff  did  not  lose  the  right  to  recover  these 
rents  by  reason  of  not  having  made  a  counterclaim 
therefor  in  the  foreclosure  suit.  The  cause  of  action 
for  the  rents  did  not  arise  out  of  the  transaction  set 
forth  in  the  complaint  in  foreclosure,  nor  was  it  con- 
nected with  the  subject  of  that  action.  That  "transac- 
tion" consisted  of  the  dealings  between  the  parties 
resulting  in  the  mortgage,  and  we  have  seen  that  the 
receipt  of  the  rents  by  Campbell  was  a  transaction  in- 
dependent of  the  mortgage.  The  subject  of  the  action 
in  that  suit  was  the  foreclosure  of  the  mortgage  for 
which  the  land  was  held  as  security,  and  the  ascertain- 
ment of  the  amount  for  which  it  was  so  held.  As  the 
rents  were  not  taken  by  Campbell  by  virtue  of  any 
agreement  relating  to  the  security,  but  at  his  own 
instance,  their  receipt  by  him  constituted  a  cause  of 
action  in  f avy  of  the  estate  of  Anderson,  independent 
of  the  transaction  connected  with  the  mortgage,  and 
which  it  was  optional  with  the  plaintiff  herein  to  claim 
in  that  suit,  or  to  recover  in  an  independent  action. 

The  claim  that  the  mortgage  included  the  rents,  as 
weU  as  the  land,  does  not  aid  the  appellant.    As  under 
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section  2927  of  the  Civil  Code  he  had  no  right  to  the 
possession  of  the  mortgage  security,  his  right  to  the 
rents  was  no  greater  than  that  to  the  land.  A  mort- 
gage is  a  contract  by  which  specific  property  is  hypoth- 
ecated. (Civ.  Code,  sec.  2920.)  But  such  contract  is 
independent  of  the  fact  of  possession,  and  does  not  of 
itself  confer  the  right  of  possession.  If  a  receiver  had 
been  appointed  to  take  possession  of  the  mortgaged 
premises,  the  authority  of  that  officer  would  have  in- 
cluded the  right  to  take  possession  of  the  rents  as  well 
as  the  land,  and  the  rents  would  then  have  been  in  the 
custody  of  the  court  and  subject  to  its  direction,  but  in 
the  absence  of  some  intervention  by  the  court  the 
mortgagor  has  the  right  to  these  rents,  ev^i  though 
they  are  included  in  the  instrument  of  mortgage,  and 
the  mortgagee's  right  to  them  is  limited  to  their  disposi- 
tion by  the  court  in  tiie  judgment  or  subsequent  thereto. 
The  judgment  and  order  are  affirmed. 

Van  Fleet,  J.,  and  Gasoutte,  J.,  concurred. 

Hearing  in  Bank  denied. 


[No.  18413.    Department  One.— October  5,  1895.] 

PRANK  R.  DUNLAP,  Respondent,  v.  NEW  ZEA- 
LAND FIRE  AND  MARINE  INSURANCE  CO.  BT 
AL.,  Appellants. 

Mauoous  Pbosecution— Accusation  op  Oimb—Mauce— Probable 
Causb— Honest  Belup  or  Guilt.— One  who  causes  another  to 
be  prosecuted  for  a  crime  is  not  liable  in  damages  therefor,  un- 
less he  acts  through  malice,  and  without  probable  cause;  and  it 
is  the  policy  of  the  law  that,  whenever  a  citizen  shall  have 
reasonable  cause  to  believe,  that  a  crime  has  been  committed,  he 
shall  be  protected  in  his  efforts  to  secure  the  punishment  of  the 
offender,  and  he  is  not  to  be  mulcted  in  damages,  because  the 
defendant  is  able  at  the  trial  to  establish  his  innocence,  if  he 
caused  the  arrest  in  good  faith  and  without  malice,  and  the  facts 
within  his  knowledge  were  of  such  a  character  as  to  induce  in  the 
mind  of  a  reasonable  man  the  faoncst  belief  that  a  crime  was 
committed. 

Id.— Advice  op  Peosbcuting  Attorney— Depensb  op  Probable  Cause. 
If  a  prosecuting  witness  takes  the  advice  of  the  prosecuting  at- 
torney, and  lays  before  him  all  Uie  facts  within  his  knowledge 
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relating  to  the  alleged  offense,  and  is  advised  by  him  that  they 
constitute  a  crime,  he  is  protected  in  prosecuting  the  same;  and 
the  defense  of  probable  cause  is  sufficiently  established  if  it  be 
shown  that  he  has  laid  before  this  officer  a  full,  fair,  and  correct 
statement  of  all  the  facts  known  to  him,  or  which  he  had  rea- 
son to  believe  existed,  without  any  suppression,  evasion,  or 
falsehood,  and  as  he  belie /ed  them  to  be,  and  that  he  has  acted 
honestly  upon  the  advice  given  him. 

Id. — Diligent  Inquiry  —  Erroneous  Instructions. — Where  the 
prosecuting  witness  acted  in  good  faith,  and  disclosed  all  the  facts 
within  his  knowledge  relating  to  the  offense  and  the  accusation 
to  the  prosecuting  attorney,  his  defense  of  probable  cause  is  es- 
tablished even  though  the  defendant  should  show  at  the  trial 
other  facts  sufficient  to  secure  his  acquittal,  and  which  might 
have  been  ascertained  by  the  prosecuting  witness,  if  he  had  made 
diligent  inquiry  therefor;  and  instructions  to  the  jury  that  the 
prosecuting  witness  must  have  exercised  due  diligence  in  ascer- 
taining the  facts,  or  whether  there  were  any  other  facts  bearing 
upon  the  charge,  are  erroneous. 

Id. — Duty  of  Prosecuting  Witness — ^Investigation  of  Crime — It 
is  not .  necessary  that  the  prosecuting  witness  shall  institute  an 
investigation  of  the  crime  itself,  or  seek  to  ascertain  whether 
there  are  other  facts  relating  to  the  offense,  or  try  to  find  out 
whether  the  accused  has  any  defense  to  the  charge;  nor  is  he 
required  to  exhaust  all  sources  of  information  bearing  upon  the 
facts  which   have  come  to  his   knowledge. 

Id. — Facts  Putting  upon  Inquiry — Good  Faith. — Facts  within  the 
knowledge  of  the  prosecuting  witness  putting  him  upon  inquiry 
with  reference  to  other  facts,  or  making  him  presumptively  cogniz- 
ant of  other  facts,  bear  only  upon  his  good  faith  in  making  a 
statement  of  the  case  to  counsel;  but  such  facts  and  circumstances 
do  not  alter  the  rule  that  where  he  makes  a  full  and  fair 
statement  of  the  material  facts  known  by  him,  or  which  he 
had  reasonable  ground  to  believe  existed  at  the  time,  he  is  pro- 
tected by  the  advice  of  the  district  attorney,  and  is  not  re- 
quired, before  making  the  complaint,  to  learn  or  make  inquiry 
as   to  other    material  facts. 

Id. — Contradictory  Instructions — Misleading  of  Jury. — ^An  in- 
struction that  it  is  a  sufficient  defense  of  the  facts  of  the  case 
as  understood  by  the  prosecuting  witness  were  fully  and  fairly 
stated  to  the  district  attorney,  and  other  instructions  that  in  ad- 
dition to  such  statements  it  must  be  shown  that  he  stated  all  the 
facts  which  he  could  have  ascertained  by  due  diligence,  are  mis- 
leading, and  warrant  for  a  new  trial. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    M.  K.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  S.  Goodfellow,  L.  L.  Cory,  and  Gear  &  Gear,  for 
Appellants. 

It  is  a  sufficient  defense  to  the  action  that  the  defend- 
ant did  not  act  maliciously  or  without  probable  cause^ 
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and  the  burden  is  upon  the  plaintiff  to  show  both 
malice  and  the  want  of  probable  cause.  (Potter  V. 
Sealey  8  Cal.  220,  224;  Grant  V,  Moore,  29  Cal.  655;  Levy 
V.  Brannan,  39  Cal.  488 ;  Harkrader  v.  Moore,  44  Cal.  149, 
153;  Anderson  V.  Coleman,  53  Cal.  188;  Lyon  v.  Hancock, 
35  Cal.  373;  Lamb  v.  GaXland,  44  Cal.  611;  Ganea  V. 
Southern  Pac.  R.  R.  Co.,  51  Cal.  140,  142;  Dwain  V.  Des- 
calso,  66  Cal.  415;  Gonzales  V.  Cobliner,  68  Cal.  153;  BaH 
V.  Rawles,  93  Cal.  228,  229,  235;  27  Am.  St  Rep.  174.) 
Where  there  is  a  full  and  fair  statement  of  the  facts 
known  to  the  prosecuting  witness  to  the  prosecuting 
officer,  he  has  a  right  to  rely  upon  his  advice.  {Jones 
y.  Jones,  71  Cal.  89,  91;Leairdv.  Davis,  Yl  Ala.  27; 
Ross  V.  Innis,  26  111.  259;  Williams  V.  Van  Meter,  8  Mo. 
339;  41  Am,  Dec.  644;  Schippel  V.  Norton,  38  Kan.  567; 
Sovle  V.  Winslow,  66  Me.  447;  Wilkinson  v.  Arnold,  11 
Ind.  45;  Newton  V.  Weaver,  13  R.  L  616;  Bemar  v.  Dun- 
lap,  94  Pa.  St.  329;  Eastman  v.  Keasor,  44  N.  H.  518; 
Smith  V.  Austin,  49  Mich.  286;  Ferguson  v.  Amow,  142 
N.  Y.  580;  Thelin  V.  Dorsey,  59  Md.  539;  Mesher  v.  /d- 
dtw^«,  72  Iowa,  553;  St.  Johnsburg  etc.  R.  R.  Co.  V. 
Hunt,  59  Vt.  294;  Forbes  V.  Hagman,  75  Va.  168.)  The 
court  erred  in  instructing  the  jury  that  the  advice  of 
counsel  would  not  protect  unless  facts  were  stated  which 
were  not  only  known  to  the  defendant,  but  were  also 
with  due  diligence,  attainable.  (Johnson  V.  Miller,  69 
Iowa,  562;  58  Am.  Rep.  231;  Hogg  v.  Pinckney,  16  S.  C. 
387 ;  Sweeney  v.  Pemey,  40  Kan.  102 ;  Forbes  v.  Hagman, 
supra;  Stewart  V.  Sonnebom,  98  U.  S.  187,  193-95 ;  Ley- 
enberger  v.  Paul,  40  111.  App.  516.)  It  is  not  the  duty  of 
a  prosecutor  to  go  to  the  defendant  and  ask  if  he  has  a 
defense.  (Miller  V.  Chicago  etc.  Ry.  Co.,  41  Fed.  Rep. 
898.)  Nor  is  he  required  to  verify  each  item  of  infor- 
mation if  he  acts  with  reasonable  prudence.  (Gardiner 
V.  Mays,  24  111.  App.  286.) 

FranJc  H.  Short,  for  Respondent. 

The  question  of  malice  was  a  question  of  fact  for  the 
jury.     (Potter  v.  Scale,  8  Cal.  218;  Harkrader  v.  Moore, 
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44  Cal.  144,  153;  Rogers  v.  Mahaney,  62  Cal.  611;  Lyon 
V.  Hancock,  35  Cal.  872.)  The  burden  of  establishing 
advice  of  counsel  is  upon  the  defendant,  and  is  of  no 
avail  unless  it  is  made  without  contradiction,  or  to  the 
satisfaction  of  the  jury.  (Bliss  v.  Wyman,  7  Cal.  267; 
Wild  V.  Odel,  56  CaL  136.)  Advice  of  counsel  is  not 
a  defense,  unless  the  accused  is  honestly  believed  to  be 
gruilty.  (Vann  v.  McCreary,  77  Cal.  434.)  The  prose- 
cuting witness  must  make  prudent  inquiry  before  justi- 
tying  under  advice  of  counsel.  (Jessup  v.  Whitehead 
(Col.  App.,  April  11,  1892),  29  Pac.  Rep.  916.) 

Harrison,  J. — ^Action  for  malicious  prosecution.  The 
plaintiff  was  arrested  upon  a  charge  of  embezzlement 
made  by  the  defendant  Borchers,  in  behalf  of  the  insur- 
ance company,  his  co-defendant,  and  at  the  hearing  be- 
fore the  justice  was  discharged.  Thereupon  he  brought 
this  action  against  the  defendants  for  damages,  on  l^e 
ground  that  the  charge  was  made  maliciously  andwithout 
probable  cause.  Judgment  was  rendered  in  favor  of  the 
plaintiff,  on  which  the  defendants  have  appealed.  At 
the  trial  it  was  shown  that,  b^ore  making  the  charge, 
Borchers  consulted  the  deputy  district  attorney  and 
stated  to  him  the  facts  upon  which  he  desired  to  prose- 
cute the  plaintiff,  and  that  iiiat  officer,  after  investiga- 
tion and  consideration,  advised  him  that  the  plaintiff 
was  guilty  of  embezzlement,  prepared  the  complaint, 
which  was  sworn  to  by  Borchers,  and  instituted  the 
prosecution  of  the  plaintiff. 

The  court  instructed  the  jury  that  in  order  to  render 
the  advice  of  counsel  a  defense  to  an  action  for  malicious 
prosecution,  ''the  person  relying  upon  ttie  advice  of 
counsel  must  show  that  after  a  full  and  careful  statement 
of  all  the  facts  in  Bnch  case  as  were  with  due  diligence 
obtainable,  they  were  advised  by  counsel  that  a  criminal 
offense  had  been  committed;  and,  if  such  advice  after 
such  statement  of  the  facts  is  not  shown  to  have  been 
given  in  this  case,  then  any  permission  or  consent  of 
the  deputy  district  attorney  of  this  county  to  the  prose- 
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cution  of  such  criminal  offense  against  the  plaintiff 
herein  would  be  no  defense  in  this  case."  Other  instruc- 
tions of  similar  import,  to  the  effect  that  the  prosecuting 
witness  must  show  that  he  had  exercised  due  diligence 
in  ascertaining  the  facts,  were  given  to  the  jury,  and  an 
Instruction  asked  by  the  defendant  that  if  the  jury 
believed  from  the  evidence  that  Borchers  fully  and  fairly 
stated  the  facts,  as  he  understood  them,  to  the  deputy 
district  attorney,  and  that  the  defendants  relied  upon 
that  officer  as  to  whether  the  facts  stated  constituted  the 
offense,  and  that  he  prepared  the  complaint  and  had 
Borchers  swear  to  the  same,  they  should  find  for  the  de- 
fendants, was  modified  by  the  court  so  as  to  require  the 
jury  to  find  that  Borchers  "used  due  diligence  in  ascer- 
taining such  facts.''  The  defendants  excepted  to  the 
giving  of  these  instructions,  and  also  to  the  modification 
of  the  instruction  asked  by  them. 

One  who  causes  another  to  be  prosecuted  for  a  crime 
is  not  liable  in  damages  therefor,  unless  he  acts  through 
malice  and  without  probable  cause;  and  it  is  the  policy 
of  the  law  that  whenever  a  citizen  shall  have  reasonable 
cause  to  believe  that  a  crime  has  been  committed  he 
shall  be  protected  in  his  efforts  to  secure  the  punishment 
of  the  offender.  (BaU  v.  Rawles,  93  Cal.  222;  27  Am. 
St.  Rep.  174.)  If  in  good  faith  and  without  malice  he 
causes  the  arrest  of  the  offender  he  is  not  to  be  mulcted 
in  damages,  because  the  defendant  is  able  at  the  trial 
to  establish  his  innocence.  The  facts  within  his  knowl- 
edge may  not  in  point  of  law  constitute  a  crime,  but,  if 
they  are  of  such  a  character  as  to  induce  in  the  mind  of  a 
reasonable  man  the  honest  belief  that  a  crime  has  been 
committed,  he  is  justified  in  seeking  to  have  the  crime 
punished.  If,  in  addition  to  his  own  belief,  he  seeks 
the  advice  of  one  learned  in  the  law,  and  after  a  full  and 
fair  statement  of  the  facts  within  his  knowledge  is  ad- 
vised by  him  that  they  constitute  a  crime,  his  good 
faith  in  prosecuting  the  offender  is  corroborated.  If» 
in  addition  to  this,  the  person  whose  advice  he  seeks  la 
the  officer  selected  by  the  people  to  prosecute  offenders 
oix.  OAx..-ii 
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against  the  laws,  and  he  gives  to  that  officer  all  the  in- 
formation that  he  possesses,  and  is  then  advised  by  him 
that  a  crime  has  been  committed  and  the  prosecution 
is  made  upon  a  complaint  prepared  by  that  officer,  his 
good  faith  is  established.  Accordingly,  it  is  held  that 
if  the  prosecuting  witness  seeks  the  advice  of  such  officer^ 
and  lays  before  him  all  the  facts  within  his  knowledge 
relating  to  the  alleged  offense,  and  is  advised  by  him  that 
they  constitute  a  crime,  he  is  protected  in  prosecuting 
the  same.  (Smith  v.  Liverpool  etc.  Ins.  Co.,  107  Cal.  432 ; 
Monaghan  v.  Cox,  155  Mass.  487;  31  Am.  St.  Rep.  555.) 
The  defense  of  probable  cause  is  sufficiently  established 
if  it  be  shown  that  he  has  laid  before  this  officer  a  full, 
fair,  and  correct  statement  of  all  the  facts  that  are 
known  to  him,  or  which  he  had  reason  to  believe  existed 
(St.  Johnsbury  etc.  R.  R.  Co.  v.  Hunt,  59  Vt.  294,  without 
any  suppression,  evasion,  or  falsehood  (Walter  v.  Sam- 
ple, 25  Pa.  St.  275),  and  as  he  believes  them  to  be  (Jones 
v.  Jon^es,  71  Cal.  89),  and  that  he  has  acted  honestly 
upon  the  advice  given  him.  As,  in  order  to  constitute 
this  defense,  there  must  exist  in  his  mind  at  the  time  of 
making  the  complaint  a  probable  cause  for  the  prosecu- 
tion, his  belief  in  the  truth  of  the  facts  stated  by  him  to 
the  officer  is  essential  to  his  good  faith.  If  there  are 
any  circumstances  within  his  knowledge,  or  which  he 
is  chargeable  with  knowing,  which  would  destroy  the 
apparent  effect  of  the  facts  stated  by  him,  or  if,  after 
obtaining  the  advice  of  counsel,  and  before  acting  upon 
it,  other  facts  should  come  to  his  knowledge,  which  he 
did  not  submit,  his  good  faith  in  seeking  advice  or  in 
acting  thereon  would  be  impeached,  and  the  defense 
dependent  upon  such  good  faith  would  fail.  So,  too,  if 
he  should  suppress  some  material  fact  upon  the  mis- 
taken belief  that  it  was  immaterial,  the  advice  of  counsel 
would  be  unavailing,  for  the  reason  that  he  had  not  laid 
before  him  all  the  facts  within  his  knowledge.  But, 
assuming  that  in  seeking  the  advice  of  counsel,  and  in  act- 
ing thereon,  he  has  acted  in  good  faith,  and  has  disclosed 
all  the  facts  within  his  knowledge  relating  to  the  offense 
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and  the  accusation,  his  defense  of  probable  cause  will 
be  established,  even  though  the  defendant  should  show 
at  the  trial  other  facts  sufficient  to  secure  his  acquittal, 
and  which  might  have  been  ascertained  by  the  prose- 
cuting witness  if  he  had  made  diligent  inquiry  therefor. 
It  is  not  necessary  that  he  shall  institute  an  investiga- 
tion of  the  crime  itself,  or  seek  to  ascertain  whether  there 
are  other  facts  relating  to  the  offense,  or  try  to  find  out 
whether  the  accused  has  any  defense  to  the  charge. 
He  is  not  required  to  exhaust  all  sources  of  information 
bearing  upon  the  facts  which  have  come  to  his  knowl- 
edge, for  that  would  be  to  require  him  to  perform  the 
office  of  the  committing  magistrate,  and  thus  thwart  the 
very  purpose  of  the  law  in  inducing  him  to  seek  its  im- 
mediate vindication  for  crimes  committed  against  it. 

There  are  expressions  in  some  opinions  to  the  effect 
that,  in  addition  to  the  facts  within  his  knowledge  he 
must  also  have  exercised  reasonable  diligence  to  ascer- 
tain whether  there  are  any  other  facts  bearing  upon  the 
charge;  but  in  an  extended  examination  of  the  author- 
ities we  have  not  been  able  to  find  any  case  in  which  it 
has  been  decided  that  such  diligence  must  be  exercised, 
or  where  the  prosecuting  witness  has  been  held  liable 
for  failure  to  ascertain  whether  there  were  any  other 
facts  bearing  upon  the  case.  This  question  was  directly 
presented  in  Johnson  v.  Miller,  69  Iowa,  562,  58  Am. 
Rep.  231,  where  the  jury  were  told  that  one  of  the  ques- 
tions of  fact  for  them  to  determine  was  whether  the 
defendant  made  a  full,  fair,  and  honest  statement  to  the 
district  attorney  of  all  the  facts  bearing  upon  the  guilt 
of  the  plaintiff,  of  which  they  had  knowledge,  "and 
which  they  could  have  ascertained  by  reasonable  dili- 
gence." The  court  held  that  this  qualification  was 
erroneous,  saying:  "He  is  not  required  to  institute  a 
blind  inquiry  to  ascertain  whether  facts  exist  which 
would  tend  to  the  exculpation  of  the  party  accused,  but, 
if  he  honestly  believes  that  he  is  in  possession  of  all  of 
the  material  facts,  and  makes  a  full  and  fair  statement 
of  the  facts  to  the  counsel,  and  acts  in  good  faith  on  the 
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advice  given  him,  he  ought  to  be  protected."  It  may 
be  that  the  facts  within  his  knowledge  are  such  as  to 
put  him  upon  inquiry  with  reference  to  other  facts  by 
which  he  would  be  chargeable  with  a  knowledge  of  all 
that  such  inquiry  would  have  shown,  or  it  may  be  that 
his  own  relation  to  the  facts  brought  to  his  knowledge 
would  make  him  presumptively  cognizant  of  other  facts. 
These  circumstances,  however,  would  bear  upon  his 
good  faith  in  making  the  statement  in  that  particular 
case,  rather  than  establish  the  rule  that  he  must  in  all 
cases  exercise  any  diligence  or  effort  for  the  purpose  of 
ascertaining  whether  there  are  other  facts  than  those 
which  have  come  to  his  knowledge,  and  fall  within  the 
rule  requiring  him  to  state  without  any  suppression  all 
the  facts  actually  or  presumptively  within  his  knowl- 
edge. As  was  said  in  Johnson  v.  Miller,  supra:  "It 
would  be  a  very  harsh  rule,  and  one  calculated  to  dis- 
courage entirely  the  making  of  complaint  by  private 
individuals  to  hold  that  one  who  has  acted  on  the 
advice  of  the  district  attorney,  given  upon  a  full  and 
fair  statement  of  all  the  material  facts  which  he  knew, 
or  which  he  had  reasonable  ground  to  believe  existed  at 
the  time,  was  not  protected  by  the  advice  of  the  attorney, 
simply  because  he  did  not,  before  making  the  complaint, 
learn  of  other  material  facts,  of  the  existence  of  which 
he  might  have  learned  by  reasonable  inquiry." 

These  instructions  are  also  at  variance  with  the  follow- 
ing instruction,  which  was  also  given  by  the  court:  "If 
you  believe  that  the  defendant  Borchers  fully  and  fairly 
stated  to  the  deputy  district  attorney  the  facts  of  the 
case  against  Hankins  and  Dunlap,  as  he  understood 
such  facts,,  and  that  the  defendants  in  good  faith  acted 
and  relied  on  the  advice  of  the  district  attorney  given 
thereon,  your  verdict  must  be  for  the  defendants." 

In  this  latter  instruction  the  jury  are  told  that  it  was 
a  sufficient  defense,  if  Borchers  fully  and  fairly  stated 
to  the  deputy  district  attorney  the  facts  of  the  case  as 
he  understood  them,  while  in  the  other  instructioiia 
they  were  told  that,  in  addition  to  such  statements,  it 
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must  be  shown  that  he  stated  all  the  facts  which  he 
could  have  ascertained  by  due  diligence.    The  jury  must 
have  been  misled  by  these  differing   instructions    and 
uncertain  which  to  follow. 
The  judgment  is  reversed, 

Garouttb,  J.,  and  Van  Fleet,  J.,  concurred* 


[No.  16028.    Department  One.— October  5,    iSpsl 

MANUEL  JOAQUIN  DE  SILVA  ET  al..  Appellants, 
V.  SUPREME  COUNCIL  OF  PORTUGUESE  UN- 
ION,   Defendant.    FRANK  SILVA    DUTRA,    In- 

TERVENOR,  RESPONDENT. 

Mutual  Benefit  Society — Change  of  Benefioary — ^Will. — ^Whero 
the  constitution  of  a  mutual  benefit  society  doec  not  provide  for 
a  change  or  substitution  of  beneficiaries  in  certificates  issued  by 
it,  a  provision  in  the  will  of  a  loember  attempting  to  dispose  of 
the  money  coming  from  a  certificate  of  insurance  as  money  to 
become  due  at  his  death,  to  a  person  other  than  those  named 
as  beneficiaries  in  the  certificate,  is  not  effective  to  make  a 
change  of  beneficiaries,  and  the  provision  of  the  will  cannot  be 
construed  as  a  revocation  and  substitution  of  beneficiaries,  which, 
if  made  at  all,  must  be  made  during  tne  hfetime  of  the  testator, 
who  cannot  revoke  and  substitute  a  beneficiary  after  death. 

Id. — Power  of  Testator — ^Testamentary  Disposition. — A  testator 
cannot  make  a  testamentary  disposition  of  a  certificate  of  in- 
surance to  any  other  person  than  the  beneficiary  '  named  in  the 
certificate,  and  can  only  make  a  revocation  an4  substitution  of 
beneficiaries  to  take  effect  during  life. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    F.  W.  Henshaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

M.  C.  &  E.  C.  Chapman,  and  T.  M.  Bradley,  for  Ap- 
pellants. 

The  certificate  was  in  substance  a  policy  of  mutual 
life  insurance.  {Commonwealth  v.  Wetherhee,  105  Mass. 
160;  Weia&rt  v.  Muehl,  81  Ky.  840;  Bacon  on  Benefit  So- 
cities    sees.  255    304.)     The  beneficiary  named  in  the 
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certificate  has  a  vested  right  in  the  policy.  (May  on 
Life  Insurance,  sec  899;  Bacon  on  Benefit  Societies, 
sec.  292;  Pingrey  v.  National  Life  Ins.  Co.,  144  Mass. 
874;  AHw  v.  Ware,  28  Minn.  166;  Greeno  v.  Greeno, 
28  Hun,  482;  Richards  on  Life  Insurance,  sec  86;  May 
on  Insurance,  sec  899.)  A  designation  of  beneficiaries 
can  only  be  made  in  accordance  with  the  charter  and 
by-laws  of  the  company.  (Richards  on  Insurance,  sec. 
171.)  Where  no  mode  is  provided  for  changing  ben- 
eficiaries a  will  cannot  effect  the  change.  {Olmstead  v. 
Masonic  Mut.  Ben.  Soc,  87  Kan.  98.) 

A.  A.  Moore,  and  Fred  V.  Wood,  for  Respondent 

A  beneficiary  may  be  changed  by  will.  (Splatun  v. 
Chew,  60  Tex.  582;  Catholic  Ben.  Assn.  v.  Priest,  46 
Mich.  429;  Bacon  on  Benefit  Societies,  sec  291.) 

Garoutte,  J. — ^This  litigation  arises  over  the  disposi- 
tion of  a  certain  sum  of  money  coming  from  the  Portu- 
guese Union  of  the  state  of  California,  a  mutual  benefit 
society.  One  Flores,  now  deceased,  was  a  member  of 
said  society,  and  his  beneficiaries,  as  named  by  him  in 
his  certificate  of  mjembership,  were  the  plaintiffs  herein. 
Flores  made  no  attempt  to  substitute  other  and  differ- 
ent beneficiaries  during  his  lifetime,  but  by  his  will  pro- 
vided :  ''I  also  give  to  my  son  Frank  the  money  which 
will  become  due  from  said  Uniao  Portugueza  de  Estado 
de  California  at  my  death,  and  that  the  necessary  ex- 
penses of  my  sickness  and  burial  shall  be  first  paid  out 
of  said  money."  The  son  is  now  claiming  the  money 
under  this  provision  of  the  will,  and  is  the  intervenor 
and  respondent. 

The  constitution  of  the  society  contains  the  following 
provision:  "Any  member  of  the  Portuguese  Union  of 
the  state  of  California,  dying  and  standing  clear  on  the 
books  of  the  council  to  which  he  belongs,  his  heirs  or  a 
person  or  persons  whom  he  may  have  designated  shall 
be  entitled  to  receive  from  the  special  fund  of  the  union 
a  sun\  equal  to  one  dollar  for  each  member  in  good 
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standinsr  in  the  union.''  There  is  no  by-law  or  consti- 
tutional provision  of  the  society,  or  statute  of  the  state, 
providinsr  for  a  change  or  substitution  of  beneficiaries 
in  a  certificate  of  membership  issued  by  this  society, 
and  it  is  now  contended  upon  the  part  of  plaintiffs,  such 
being  the  fact,  that  the  present  beneficiaries,  plaintiffs, 
had  a  vested  interest  in  the  contract  or  certificate  of 
insurance,  the  same  as  in  the  ordinary  contract  of  life 
insurance,  and  that  their  consent  was  necessary  to  a 
valid  substitution  of  a  new  beneficary.  This  proposi- 
tion of  law  is  controverted  by  the  other  side;  respondent 
insisting  that,  unless  the  right  to  change  beneficiaries 
is  restricted  by  some  law  of  the  order  or  statute  of  the 
state,  the  assured  has  the  absolute  right  to  make  such 
change.  And  it  may  well  be  said  respectable  authority 
is  found  supporting  both  positions.  Bacon,  at  section 
304  of  his  work  upon  Benefit  Societies,  in  speaking  as 
to  the  difference  between  these  two  classes  of  contracts 
of  insurance,  says:  ''But,  as  in  either  case  the  rights 
of  the  beneficiary  are  dependent  upon  and  fixed  by  the 
contract  between  the  assured  and  the  company  or  asso- 
ciation, there  seems  to  be  no  reason  why'  the  assured 
should  have  any  greater  power  to  change  the  benefici- 
ary in  one  case  than  in  the  other,  except  as  that  power 
may  be  inherent  in  the  nature  of  the  association,  or  is 
reserved  to  him  by  the  constitution  or  by-laws  of  the 
association,  or  by  the  terms  of  the  certificate."  Upon 
the  same  lines  are  Commonwealth  v.  Wetherbee,  105 
Mass.  160,  and  Weisert  v.  MueM,  81  Ky.  840;  but  to 
the  contrary  we  find  the  court  sajring  in  Martin  V.  Stub- 
bins,  126  HI.  387,  9  Am.  St.  Rep.  620:  "Most  of  the 
decisions  seem  to  concur  in  holding  that,  in  case  of 
mutual  benefit  societies,  the  beneficiary  named  in  the 
certificate  of  membership  acquires  no  vested  right  to 
the  benefit  to  accrue  upon  the  death  of  the  member, 
until  such  death  occurs.  The  member  may,  therefore, 
during  his  lifetime,  exercise  the  power  of  appointment 
without  other  limits  or  restrictions  than  such  as  are 
imposed  by  the  organic  law  of  the  society,  or  the  rules 
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and  regulations  adopted  in  conformity  therewith."  To 
the  same  effect  is  Masonic  Mut.  Ben.  Soc.  y.  Burkhart, 
llO  Ind.  189.  But  the  merits  of  the  present  appeal  may 
be  disposed  of  upon  other  grounds,  and  we,  therefore, 
refrain  from  stating  our  conclusions  as  to  the  true  doc- 
trine. 

Conceding,  for  the  purposes  of  the  case  only,  that  the 
assured  had  the  power  to  change  his  beneficiary,  and  if 
it  is  necessary  to  go  to  that  extent,  conceding  that  he 
had  the  right  to  make  such  change  of  beneficiary  in  his 
will,  still  we  see  no  change  of  beneficiaries  in  this  case, 
and  that  brings  us  to  a  consideration  of  the  provision  of 
the  will.  Upon  the  most  casual  inspection,  it  is  ap- 
parent that  the  testator  attempted  to  deal  with  the  pros- 
pective proceeds  of  the  certificate  of  insurance  as 
though  it  were  money  in  hand,  and  his  own;  but  it  was 
neither.  There  was  no  money  to  bequeath,  and  the 
certificate  of  insurance  at  the  time  was  the  property  of 
another,  and  not  subject  to  his  testamentary  control. 
Therefore,  looking  at  this  provision  of  the  will  as  an 
attempt  to  dispose  of  the  money  coming  from  the  cer- 
tificate of  insurance,  it  was  an  entire  failure.  The  pro- 
vision was  likewise  barren  of  results,  if  we  consider  it  an 
attempt  to  dispose  of  the  certificate  by  his  last  will  and 
testament,  for  as  long  as  any  living  person  was  named 
in  such  certificate  as  a  beneficiary,  no  revocation  having 
taken  place,  the  testator  had  no  property  in  the  cer- 
tificate, and  no  interest  therein  with  which  a  will  might 
deal.  If  the  testator  had  a  property  right  in  this  cer- 
tificate, or  its  proceeds,  which  he  could  control  by  will, 
then,  if  he  had  died  intestate,  the  same  property  right 
would  have  passed  to  his  creditors  or  heirs.  Yet  it  can- 
not be  questioned  but  that,  if  in  this  case  the  assured 
had  left  no  will,  the  certificate,  with  the  proceeds  thereof, 
would  have  passed  to  the  beneficiaries  named  therein. 

This  provision  of  the  will  can  in  no  sense  be  con- 
strued as  a  revocation  and  substitution  of  beneficiaries. 
Such  construction  is  wholly  unwarranted  by  the  language 
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used.  Even  conceding  such  a  thing  could  be  done  by 
the  use  of  apt  language  in  the  testator's  last  will  and  tes- 
tamenty  it  would  have  to  be  held  that  the  revocation  and 
substitution  took  effect  when  the  will  was  made,  and 
not  subsequent  to  the  death  of  the  testator,  for  the  tes- 
tator had  no  power  to  revoke  and  substitute  after  death. 
And,  again,  eo  instanti,  upon  death,  the  proceeds  of  the 
certificate  vested  in  the  beneficiaries  named  therein.  It 
would  seem  to  follow  that,  if  a  revocation  and  substitu- 
tion of  beneficiaries  could  be  made  by  will  in  a  case  like 
the  present  one,  then  the  provision  found  in  this  will 
could  only  have  life,  and  effect  the  purposes  contem- 
plated, when  treated  as  an  independent  declaration  in 
writing  of  the  testator  during  life,  and  as  of  effect  when 
made.  Here  there  was  no  intention  to  accomplish  such 
results.  There  is  no  language  from  which  such  con- 
clusions might  be  drawn,  but,  upon  the  contrary,  it  is 
plain  that  the  testator,  by  his  will,  attempted  to  make  a 
disposition  of  this  property,  to  take  effect  upon  his 
deaths  and  at  the  same  time  that  the  instrument  would 
take  effect  upon  other  property  belonging  to  him.  The 
testator  tried  to  make  a  testamentary  disposition  of  this 
property,  and  this  he  could  not  do.  These  views  are 
fully  supported  in  Niblack  on  Benefit  Societies,  section 
237. 

We  see  no  satisfaction  to  be  gained  by  respondent 
from  the  provision  of  the  constitution  of  the  society 
heretofore  quoted,  even  conceding  that  it  gave  the  right 
to  the  assured  to  designate  or  substitute  other  bene- 
ficiaries. No  change  or  substitution  was  designated  by 
the  assured  during  life,  and  it  is  settled  law  that  such 
a  provision  gives  no  right  to  make  the  designation  by 
will.  Mr.  Nilback,  in  discussing  this  question  at  sec- 
tion 237,  supra,  says:  "Where  the  contract  provides 
that  each  member  shall  designate  in  writing  some  per- 
son as  nominee  for  the  benefit  fund,  and  that  upon  the 
death  of  a  member  the  nominee  so  designated  by  him 
shall  receive  such  fund,  a  designation  of  the  beneficiary 
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during  the  lifetime  of  the  member  is  contemplated,  and 
may  not  be  made  by  will." 

For  the  foregoing  reasons  the  judgment  and  order  are 
reversed  and  the  cause  remanded  for  a  new  triaL 

Harrison,  J.,  and  Van  Fleet,  J.,  concurred. 


[No.  1842B.    Department  One.— October  5>  i895-1 

HENRY    MOLINEUX,  Respondent,  v.   STATE    OP 
CALIFORNIA,  Appellant. 

Interest— Coupons  of  Indian  War  Bonds — ^Liability  of  State. — 
The  state  is  not  liable  to  pay  interest  upon  matured  coupons 
of  the  Indian  war  bonds  issued  under  the  act  of  1851. 

Id. — Constitutional  Law — ^Retrospective  Act — Gift  of  Interest. — 
The  legislature  cannot  by  a  retrospective  law  confer  a  right  to 
recover  legal  interest  from  the  maturity  of  coupons  upon  which 
there  was  previously  no  right  to  recover  interest;  and  such  law 
is  a  gift  within  the  prohibition  of  section  31  of  article  IV  of 
the  constitution;  and  no  moral  obligation  to  pay  interest  can 
make  the  statute  constitutional,  or  make  the  interest  so  author- 
ized other  than  a  gift 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County.    A.  P.  Catlin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  F.  Fitzgerald,  Attorney  General,  for  Appellant. 

The  state  was  not  liable  for  interest  upon  interest. 
(Carr  v.  State,  127  Ind.  204;  22  Am.  St  Rep.  624;  StaU 
V.  Board  of  Public  Works,  36  Ohio  St  409-15;  United 
States  V.  North  Carolina,  136  U.  S.  211 ;  Sawyer  v. 
Colgan,  102  Cal.  283.)  The  act  of  1893  could  not  con- 
stitutionally confer  interest  by  retrospective  action, 
such  since  action  would  be  a  gift  in  violation  of  the 
constitution.  (Const,  art.  IV ,  sec.  31;  Bourn  v.  Hart, 
93  Cal.  321;  27  Am.  St  Rep.  203;  Conlin  V.  Board  of 
Supervisors,  99  Cal.  17,  22;  87  Am.  St  Rep.  17.) 
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Mastick,  Belcher  &  Mastiek  and  Freeman  &  Bates,  for 
Respondent 

The  coupons  drew  interest  from  the  date  of  their  ma- 
turity. (Clark  V.  Iowa  City,  20  Wall.  583;  Aurora  City 
V.  West,  7  Wall.  82;  Amy  v.  Dubuque,  98  U.  S.  473; 
Koshkonong  v.  Burton,  104  U.  S.  740.)  The  act  allow- 
ing  interest  does  not  violate  the  constitution,  which 
provides  for  suits  against  the  state  in  such  manner  as 
directed  by  law.  (Const.,  art  XX,  sec.  6.)  The  state 
can  make  a  moral  obligation  legal.  (Beal  v.  Amador 
County,  35  Cal.  631;  Edwards  v.  Kearzey,  96  U.  S.  595; 
Ede  v.  Knight,  93  Cal.  159 ;  Koshkonong  v.  Burton,  supra; 
Sinton  v.  Ashbury,  41  CaL  530;  Carr  v.  State,  127  Ind. 
214;22Am.St.  Rep.  624.) 

Harrison,  J. — In  1851  certain  Indian  war  bonds 
were  issued  on  behalf  of  the  state,  by  virtue  of  an  act 
of  the  legislature,  passed  for  that  purpose.  (Stats.  1851, 
p.  520.)  The  bonds  themselves,  and  the  coupons  for 
the  semi-annual  interest  thereon,  which  matured  prior 
to  1854,  were  paid  by  the  United  States  in  September, 
1856.  Plaintiff  is  the  holder  of  certain  coupons  that 
had  been  detached  from  these  bonds,  representing  the 
semi-annual  interest  thereon  that  accrued  prior  to  Sep- 
tember 1,  1866,  amounting  in  the  aggregate  to  the  sum 
of  four  thousand  five  hundred  dollars.  On  the  3d  of 
March,  1894,  he  presented  his  claim  against  the  state 
upon  these  coupons  to  the  board  of  examiners,  and  de- 
manded that  they  allow  the  claim,  with  legal  interest  on 
the  coupons  from  ther  respective  dates  of  maturity. 
The  board  refused  to  allow  his  demand,  and  thereupon 
the  present  action  was  commenced  under  the  provisions 
of  the  act  of  February  28,  1893.  (Stats.  1893,  p  57.) 
Judgment  was  rendered  in  favor  of  the  plaintiff  for  the 
amount  of  the  coupons  and  interest  as  claimed  by  him, 
from  which  the  defendant  has  appealed,  and  the  error 
chiefly  relied,  upon  in  the  appeal  is  the  allowance  of  in- 
terest 

The  liability  of  the  state  to  pay  interest  upon  the 
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matured  coupons  of  its  bonds  was  presented  in  Sawyer 
V.  Colgan,  102  Cal.  283,  and  we  there  said : 

"Section  1917  of  the  Civil  Code  does  not  apply  to  an 
indebtedness  of  the  state,  and  the  state  is  not  liable  to 
pay  interest  on  its  debts,  unless  its  consent  to  do  so  has 
been  manifested  by  an  act  of  its  legislature,  or  some 
lawful  contract  of  its  executive  officers.  (United  States 
V.  North  Carolina,  136  U.  S,  211 ;  Carr  V.  State,  127  Ind. 
204  22  Am.  St.  Rep.  624.)"  The  respondent,  however, 
contends  that,  under  the  provisions  of  section  5  of  the 
act  of  1893,  under  which  this  action  is  brought,  he  is 
entitled  to  legal  interest  upon  the  coupons  from  their 
maturity.    That  section  is  as  follows : 

"Sec.  5.  In  case  judgment  be  rendered  for  the  plain- 
tiff in  any  such  suit,  it  shall  be  for  the  amount  actually 
due  from  the  state  to  the  plaintiff,  with  legal  interest 
thereon  from  the  time  the  obligation  accrued,  and  with- 
out costs." 

The  "legal  interest"  for  which  judgment  is  by  this 
section  authorized  to  be  entered  in  favor  of  the  plaintiff 
is  only  such  interest  as  is  authorized  by  law.  If  the 
plaintiff  is  not  legally  entitled  to  interest  upon  his 
claim,  either  by  reason  of  the  nature  of  the  claim  or  the 
immunity  of  the  state  from  an  obligation  to  pay  inter- . 
est,  this  statute  does  not  authorize  its  recovery;  and  as 
we  have  seen  that  there  was  at  that  time  no  liability  on 
the  part  of  the  state  for  interest  upon  the  coupons,  there 
was  no  "legal"  interest  for  which  a  recovery  could  be 
had,  irrespective  of  the  provisions  of  the  statute  itself. 

The  claim  by  the  respondent  that  the  act  is  retro- 
spective, and  by  its  terms  includes  the  right  to  recover 
legal  interest  from  the  maturity  of  the  coupons,  is  met 
by  article  IV,  section  31,  of  the  constitution,  which  de- 
clares: "The  legislature  shall  have  no  power  ....  to 
make  any  gift,  or  authorize  the  making  of  any  gift  of 
any  public  money  or  thing  of  value  to  any  individual, 
municipal,  or  other  corporation  whatever." 

Inasmuch  as  prior  to  the  passage  of  the  act  there  was 
no  liability  for  interest  on  the  part  of  the  state,  it  was 
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not  competent  for  the  legislature  to  create  such  liability 
by  the  passage  of  the  act.  To  increase  the  existing  ob- 
ligation for  the  coupons,  by  adding  thereto  the  right  to 
recover  interest  thereon,  would  be  to  make  a  donation 
to  the  holder  of  the  coupons  of  the  amount  of  the  inter- 
est. If  it  be  conceded  that  the  state  was  under  a  moral 
obligation  to  pay  the  same  interest  upon  its  indebted- 
ness that  is  recognized  as  recoverable  by  law  between 
individuals,  such  moral  obligation  does  not  render  the 
statute  constitutional,  or  make  the  interest  so  author* 
ized  other  than  a  gift.  (Bourn  v.  Hart,  93  Cal.  321 ; 
27  Am.  St.  Rep.  203;  Conlin  v.  Board  of  Supervisors,  99 
Cal.  17;  37  Am.  St.  Rep.  17.) 

The  superior  court  is  directed  to  modify  the  judg- 
ment appealed  from  by  striking  therefrom  the  words 
"nineteen  thousand  six  hundred  and  seventy-two  dol- 
lars," and  insert  in  lieu  thereof  the  words  "forty-five 
hundred  dollars,"  and  as  so  modified  the  judgment  wiU 
stand  afiirmed. 

Garoutte,  J.,  and  Van  Fleet,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Crim.  No.  34.    Department  Two. — October  g,  1895.] 

THE  PEOPLE,  Respondent,  v.  EDWARD  R.  LOWEN, 
Appellant. 

CuMiNAL  Law— Burglary — Conviction  of  Attempt  in  Second  De- 
gree.— ^A  defendant  informed  against  for  the  crime  of  burglary 
may  be  convicted  of  an  attempt  to  commit  burglary  in  the  sec- 
ond degree,  where  the  evidence  tends  to  sustain  a  verdict  of  bur- 
glary in  the  first   degree. 

L). — Review  of  Evidence  upon  Appeai^-Jurisdiction.— The  appellate 
court  has  no  jurisdiction  in  criminal  cases  to  review  the  evi- 
dence, although  questions  of  law  often  arise  from  the  evidence 
of  which  the  appellate  court,  has  jurisdiction. 

Appeal  from  a  judfirment  of  the  Superior  CJourt  of 
the  City  and  County  of  San  Francisco.  Edward  A. 
Belcher,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Walter  S.  Hinkle,  for  Appellant. 

The  fact  that  defendant  stole  while  he  was  in  the 
building,  without  other  circumstances  proved,  does  not, 
of  itself,  establish  a  prima  fade  case  of  burglary.  (Peo- 
ple V.  Barry,  94  Cal.  481.)  To  justify  the  conviction  of 
a  defendant  on  a  criminal  charge,  he  must  not  only  be 
proved  to  have  committed  an  offense,  but  the  very  of- 
fense charged.     (People  v.  Fagan,  98  CaL  230.) 

W.  F.  Fitzgerald,  Attorney  General,  and  Charles  H. 
Jackson,  Deputy  Attorney  General,  for  Respondent. 

The  jury  are  the  sole  judges  of  the  facts.  (People  v* 
Dick,  32  CaL  214;  People  V.  Ybarra,  17  Cal.  166,  171; 
People  V.  Ah  Fung,  17  Cal.  377;  People  v.  Dick,  34  CaL 
663;  1  Chitty's  Criminal  Law,  528;  People  V.  Freeman, 
92  CaL  359;  People  V.  Ah  Jake,  91  CaL  98-101;  Hayne 
on  New  Trial  and  Appeal,  856.)  It  was  within  the 
power  of  the  jury  to  render  a  verdict  declaring  defend- 
ant guilty  of  the  attempt  to  commit  burglary,  inas- 
much as  the  attempt  is  necessarily  included  in  the 
higher  crime  of  burglary.  (People  v.  Bamhart,  59  Cal. 
3S1;  Peole  v.  Jefferson,  52  CaL  452;  Pen.  Code,  sec.  1157; 
People  V.  English,  30  CaL  214.) 

Temple,  J. — The  defendant  was  informed  against  for 
the  crime  of  burglary  and  convicted  of  an  attempt  to 
commit  burglary  of  the  second  degree. 

The  evidence  showed  without  controversy  that  he  was 
found  in  a  boarding-house  in  the  night-time,  and  in  an 
attempt  to  escape  therefrom  with  goods  in  his  posses- 
sion, which  he  had  stolen  while  in  the  house.  When 
caught  he  gave  a  false. account  of  how  he  got  into  the 
house.  The  only  remaining  question  was  whether  he 
wrongfully  entered  the  house  with  the  intent  to  steal. 
Upon  this  subject  one  of  the  proprietors  testified  that 
he  knew  the  defendant  and  had  invited  him  to  come  to 
the  house.    He  told  him  to  walk  in  at  the  door  and  to 
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proceed  to  his  room,  the  location  of  which  he  described 
to  him,  and  if  the  witness  was  not  there  to  wait  for  hijn. 
All  this  the  defendant  did,  except  that  he  did  not  wait 
for  the  proprietor,  but  on  the  contrary  stole  some 
jewelry,  which  he  found  in  the  room,  and  attempted  to 
get  away  with  it. 

If  the  jury  believed  the  witness  Whitney,  and  that 
defendant  entered  the  house  in  pursuance  of  the  invita- 
tion, he  was  neither*  guilty  of  burgulary  nor  of  an  at- 
tempt to  commit  burglary.  If  they  did  not  believe  Whit- 
ney, or  believed  that  the  defendant  nevertheless  en- 
tered the  house  with  the  intent  to  steal,  he  was  guilty  of 
burgulary  in  the  first  degree.  In  no  event  was  he  guilty 
of  burglary  in  the  second  degree  merely,  or  merely  of 
an  attempt  to  commit  burglary.  The  jury,  probably, 
did  believe  Whitney,  and  did  not  believe  that  the  defend- 
ant was  guilty  of  burglary,  or  of  an  attempt  to  commit 
burglary.  But  as  he  was  confessedly  guilty  of  larceny, 
of  which  oflfense  they  could  not  convict  him  under  the 
information,  they  thought  he  ought  not  to  go  free,  and 
so  found  him  guilty  of  the  lowest  offense  included  in 
the  information.  I  think  the  verdict  ought  to  have 
been  set  aside  by  the  court  and  the  jury  severely  repri- 
manded for  this  disregard  of  their  oaths.  The  fact  that 
jurors  so  frequently  disregard  their  oaths  and  the  law, 
and  attempt  to  realize  in  their  verdicts  what  they  think 
should  be  done,  is  a  principal  cause  of  the  frequent 
miscarriage  of  justice  in  jury  trials  and  in  bringing  the 
institution  itself  into  disrepute.  They  should  be  taught 
that  their  function  is  to  determine  what  is  the  truth  as 
to  certain  disputed  questions  of  fact,  and  that  ordinarily 
beyond  that  they  have  no  concern  with  consequences. 

But  it  is  a  different  question  whether  this  court  can 
reverse  the  judgment.  We  have  no  jurisdiction  in 
Criminal  cases  to  review  the  evidence,  although  very 
often  questions  of  law  arise  from  the  evidence  of  which 
we  have  jurisdiction.  It  has  been  held  that  evidence  of 
burglary  in  the  first  degree  will  support  a  verdict  of 
conviction  of  burglary  in  the  second  degree  because  the 
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defendant  is  not  injured.  {People  v.  Bamhart,  59  CaL 
381.)  The  commission  of  burglary  implies  an  attempt 
to  commit  it. 

There  was  evidence  here  which  would  have  sustained 
a  verdict  of  burglary  in  the  first  degree,  and  under  the 
decisions  such  evidence  will  support  a  verdict  of  an  at- 
tempt to  commit  burglary  in  the  second  degree. 

The  judgment  and  order  are  affirmed. 

Henshaw,  J.,  and  McParland,  J.,  concurred. 


[No.    19506.    Department  Two.— October    5,   1895.] 

THE    PEOPLE,    Respondent,  v.  EL   HAMMOND  bt 
AL.,  Appellants. 

Official  Bond — Second  Term — Failure  of  Officer  to  Quaufy— 
Liability  of  Sureties — Estoppel. — Where  one  who  has  filled 
the  office  of  tax-collector  was  regularly  elected  for  a  second 
term,  and  gave  an  official  bond  for  such  term,  which  recited  the 
election  for  that  term,  he  and  his  sureties  are  estopped,  by  the 
execution  and  delivery  of  the  bond  and  its  approval,  from  assert- 
ing that  he  did  not  enter  upon  the  second  term  by  virtue  of  his 
election,  or  that  he  simply  held  over  under  the  first  election 
because  of  his  failure  to  take  the  oath  of  office  for  the  second 
term,  ana  from  denying  that  he  was  a  de  jure  officer  under  and 
by  virtue  of  his   second  election. 

Id. — Bond  of  Officer  de  Facto. — A  bond  given  by  an  officer  de 
facto,  exercising  the  functions  of  the  office,  is  binding  upon 
himself  and  his  sureties. 

Id. — Relinquishment  of  Right  to  Hold  over. — ^An  officer  who  exe- 
cutes and  delivers  his  bond  for  a  second  term  thereby  relinquishes 
all  right  or  claim  to  hold  the  office,  after  the  expiration  of  the 
first  term,  by  virtue  of  his  first  election. 

Id.— Default  in  First  Term  Made  Good  from  Receipts  of  Second 
Term — Liabiuty  of  Sureties. — Where  an  officer  has  used  mon- 
eys coming  into  his  hands  officially  during  a  subsequent  term  to 
make  good  a  default  committed  by  him  in  a  prior  term,  the 
sureties  upon  his  bond  for  the  subsequent  term  are  liable  for  the 
default  thereby  made  in  the  moneys  received  during  the  subse- 
quent   term. 

Id. — Duty  of  Officer  to  Apply  Funds — Liability  of  Sureties. — It 
is  the  duty  of  an  officer  receiving  funds  during  a  second  term 
to  make  a  legal  application  of  them,  and  he  cannot  legally  apply 
them  to  the  payment  of  an  earlier  defalcation;  snd  though  his 
sureties  upon  his  bond  for  the  second  term  are  not  liable  for  a 
defalcation  wnich  occurred  during  his  first  term,  they  are  liable 
for  a  misapplication  of  funds  received  during  his  second  term 
to  cover  such  prior  defalcation. 
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Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County  and  from  an  order  denying  a  new 
trial.    LuciEN  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Maye  Wicks,  and  Chapman  &  jETeTuZWcA;,  for  Appellants. 

The  failure  to  file  an  ofiicial  oath  for  the  second  term 
created  a  vacancy,  and  Hammond  held  over  by  virtue 
of  his  first  election.  (Pol.  Code,  sees.  879,  907,  996; 
People  V.  Taylor,  57  Cal.  620;  French  v.  County  of  Santa 
Clara,  69  Cal.  519;  HvU  v.  Superior  Court,  63  Cal.  174; 
People  V.  Perkins,  85  Cal.  511 ;  People  v.  Edwards,  93  Cal. 
153.)  The  sureties  on  the  bond  for  the  first  term  con- 
tinue liable  for  any  defalcation  occurring  after  the  expi- 
ration of  the  first  term,  until  a  successor  is  qualified. 
(Pol.  Code,  sec.  959;  Placer  County  v.  Dickerson,  45  Cal. 
12;  Scott  County  v.  Ring,  29  Minn.  398;  Carr  v.  Wilson, 
32  W.  Va.  419.)  The  sureties  on  a  bond  given  for  a 
second  term  are  not  liable  for  defalcation  occurring  dur- 
ing a  preceding  teifn.  (Inhabitants  of  Rochester  v.  Ran^ 
doll,  105  Mass.  295;  7  Am.  Rep.  519,  and  cases  cited  in 
note,  521,  522;  Vivian  v.  Otis,  24  Wis.  518;  1  Am.  Rep. 
199;  Fox  V.  McCord,  54  Iowa,  346;  Held  v.  Bagwell,  58 
Iowa,  139;  Van  Sickle  v.  Buffalo  County,  13  Neb.  103; 
42  Am.  Rep.  753;  Hubert  v.  Mendheim,  64  Cal.  213; 
Lacoste  v.  Splivalo,  64  Cal.  41.) 

H.  C.  Dillon,  District  Attorney,  for  Respondent. 

The  title  to  the  office  for  the  term  for  which  the  bond 
was  given  cannot  be  determined  in  a  collateral  suit. 
(HuU  V.  Superior  Court,  63  Cal.  177 ;  Fraser  v.  Freelon, 
53  Cal.  644,  647;  People  v.  Tool,  85  Cal.  333;  Mechem  on 
Public  Officers,  sec.  436.)  The  sureties  are  estopped  by 
the  recitals  on  the  bond  to  deny  the  official  character  of 
the  principal.  (Code  Civ.  Proc.  sec.  1962;  Murfree  on 
Official  Bonds,  sees.  210,  275,  296,  313,  321,  437,  672-74; 
Cooley  on  Taxation,  2d  ed.,  714;  Chapman  v.  Common- 
wealth, 25  Gratt.  721;  People  v.  Collins,  7  Johns.  549; 

OIX.  OAL.-25 
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Monteith  y.Commonwealth,  15  Gratt.  172;  State  y.Bates, 
36  Vt.  387;  Breen  v.  WardweU,  17  111.  278;  63  Am.  Dec. 
366;  Marshale  v.  Hamilton,  41  Miss.  229;  Norris  v.  State, 
22  Ark.  52^;  People  v.  Htison,  78  Cal.  154;  People  V.  Jen- 
kins,  17  Cal.  500,  504;  Kelly  v.  State,  25  Ohio  St.  567; 
Brandt  on  Suretyship  and  Guarantee,  2d  ed.,  sec.  42; 
State  v.  Findley,  10  Ohio,  51.)  The  sureties  on  the  bond 
for  the  second  term  are  liable  for  the  misappropriation 
of  moneys  to  pay  a  defalcation  for  the  preceding  term. 
(Cravm  v.  Commonwealth,  84  Va.  282 ;  10  Am.  St.  Rep. 
839;  Board  of  Education  v.  Fonda,  77  N.  Y.  350;  State  v. 
Van  Pelt,  1  Ind.  304;  Morley  v.  Mctowora,  78  111.  394; 
20  Am.  Rep.  266;  Moore  v.  Madison  County,  38  Ala.  670; 
Pine  County  v.  WUlard,  39  Minn.  125;  12  Am.  St.  Rep. 
622;  Inhabitants  of  Colerain  v.  BeU,  9  Met.  499;  Egre- 
mont  v.  Benjamin,  125  Mass.  18;  Inhabitants  of  Sand- 
wich V.  Fish,  2  Gray,  301 ;  Throop  on  Public  Offices,  sec. 
219 ;  State  v.  Sooy,  39  N.  J.  L.  539,  555 ;  Lyndon  v.  MiUer, 
36  Vt.  332;  Frovmfelter  v.  State,  66  Md.  80.) 

The  Court. — ^This  action  is  brought  against  the  de- 
fendant. El  Hammond,  as  principal,  and  the  other  de- 
fendants as  sureties,  upon  an  official  bond  given  by  said 
Hammond  as  tax-collector  of  Los  Angeles  county. 
Hammond  was  not  served  with  process  and  did  not 
appear. 

Hammond  was  elected  tax-collector  of  said  county  at 
the  November  election  in  1884,  and  gave  bond  and 
qualified  as  such  and  entered  upon  the  duties  of  said 
office  on  the  first  Monday  after  the  first  day  of  January, 
1885.  The  term  for  which  he  was  elected  and  qualified 
was  two  years.  At  the  general  election  held  in  Novem- 
ber, 1886,  he  was  re-elected  to  the  same  office  for  the 
statutory  term  commencing  the  first  Monday  in  Janu- 
ary, 1887,  that  being  January  3,  1887. 

The  bond  here  sued  upon  was  given  by  Hammond  on 
December  22,  1886,  in  the  penal  sum  of  $50,000,  con- 
ditioned as  follows: 

"The  condition  of  the  above  obligation  is  such  that 
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whereas  the  above-bound  principal,  El  Hammond,  was, 
at  a  general  election  held  in  said  state  on  the  second 
day  of  November,  1886,  duly  elected  to  the  office  of 
county  tax-collector  in  and  for  Los  Angeles  county  and 
state  aforesaid  : 

"Now,  therefore,  the  condition  of  this  obligation  is 
such,  that  if  the  said  El  Hammond  shall  well,  truly,  and 
faithfully  perform  all  official  duties  now  required  of  him 
by  law,  and  shall  well,  truly,  and  faithfully  execute  and 
perform  all  the  duties  of  such  office  of  county  tax-col- 
lector required  by  any  law  to  be  enacted  subsequently 
to  the  execution  of  this  bond,  then  this  obligation  is  to 
be  void  and  of  no  effect,  otherwise,"  etc. 

This  bond  was  duly  approved  December  27,  1886,  but 
Hammond  did  not  at  any  time  after  his  said  second 
election  take  any  oath  of  office. 

At  the  expiration  of  his  said  first  term  on  January  3, 
1887,  Hammond  was  a  defaulter  in  the  amount  of 
$7,861.86,  which  moneys  were  collected  by  him  as  such 
tax-collector  during  his  said  first  term,  upon  the  gen- 
eral tax-roll,  that  is,  said  sum  was  not  only  not  paid 
over,  but  was  not  in  his  hands  as  tax-collector  in  any 
form,  the  same  having  been  appropriated  to  his  own 
use.  Hammond  held  said  office  continuously  from  the 
time  he  first  entered  upon  it  in  January,  1885,  until 
about  March  21,  1887,  when  he  absconded. 

At  the  beginning  of  his  said  second  term  the  delin- 
quent tax  list  for  the  fiscal  year  1886-87  was  delivered 
to  Hammond  for  collection,  and  he  was  then  charged 
with  the  amount  thereof,  viz. :  $30,016.54.  On  January 
22,  1887,  the  county  auditor  served  upon  him  the  fol- 
lowing demand: 

**To  El  Hammond,  Tax-Collector:  You  will  at  once 
pay  into  the  treasury  $7,861.86,  in  settlement  of  the  gen- 
eral taxes." 

On  January  24,  1887,  Hammond  paid  over  to  the 
treasurer  said  sum  of  $7,861.86,  but  the  money  so  paid 
was  money  collected   by  him  upon  said  delinquent  tax 
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list  during  his  second  term,  that  is  to  say,  after  Janu- 
ary 3,  1887. 

The  court  found  the  following  to  be  a  statement  of 
the  condition  of  Hammond's  account  for  the  second 
term: 

To  amount  of  delinquent  tax  list. . .  $30,016  54 

By  taxes  double  assessed  and   sold 

to  the  state $2,472  70 

Paid   to   county  treasurer   Feb.   7, 

1887 3,202  76 

Paid  to  county  treasurer  March  7, 

1887    . 7,338  63 

Paid  to  county  treasurer  March  25, 

1887   26  40 

Paid  to  county  treasurer  March  26, 

1887    66  66 

Paid  to  county  treasurer  March  29, 

1887 4  30 

Paid   to   county   treasurer   May  2, 

1887  .    : 3,941  25  17,052  70 

Balance  due  and  unpaid $12,963  84 

The  said  credits  do  not  include  the  said  sum  of 
$7,861.86,  paid  to  the  treasurer  on  January  24,  1887,  in 
compliance  with  the  demand  of  the  auditor. 

The  plaintiff  had  judgment  for  said  sum  of  $12,963.70, 
and  interest  thereon  from  November  2,  1887  (at  which 
date  the  action  was  commenced) ,  and  defendants  appeal 
from  said  judgment  and  from  an  order  denying  their 
motion  for  a  new  trial. 

Upon  these  facts  appellants  contend : 

1.  That  Hammond,  not  having  taken  the  oath  of 
office  after  his  second  election,  his  incumbency  after 
January  3,  1887,  was  simply  a  holding  over  or  contin- 
uance of  his  first  term  under  the  provisions  of  section 
879  of  the  Political  Code,  which  provides  as  follows: 
"Every  officer  must  continue  to  discharge  the  duties  of 
his  office,  although  his  term  has  expired,  until  his  suc- 
cessor  has  qualified";  that  not   having  qualified  or  en- 
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tered  upon  said  oflSce  under  his  second  election,  the 
bond  in  suit  never  became  obligatory,  and  the  action 
should  have  been  upon  the  bond  given  under  his  first 
term. 

2.  That  if  liable  at  all,  they  are  not  liable  for  the  de- 
falcation  or  embezzlement  committed  under  the  first 
term,  and  that,  therefore,  the  $7,861.86,  part  of  the  sum 
collected  under  the  second  term,  and  paid  to  the  treas- 
urer January  24,  1887,  should  be  credited  upon  the 
collections  made  in  the  second  term,  and  should  be  de- 
ducted from  the  $12,963.84  for  which  the  court  found 
them  liable. 

3.  That  the  incumbent  of  an  office  is  authorized  to 
continue  to  discharge  its  duties  until  his  successor  is 
qualified,  and  that  if  he  does  so,  after  the  expiration  of 
his  term,  it  is  not  a  new  term,  but  a  continuation,  in  ef- 
fect, of  the  term  under  which  he  entered  the  office,  and 
that  the  sureties  upon  his  bond  are  liable  for  any  official 
delinquency  occurring  while  he  thus  holds  over  his  term 
to  the  same  extent  as  though  the  delinquency  had  oc- 
curred during  the  term  for  which  he  was  elected,  is  con- 
ceded.    (Pol.  Code,  sec.  959.) 

It  is  also  conceded  that  the  fact  that  Hammond  was 
re-elected  to  the  office  of  tax-collector,  and  executed  a 
bond  for  the  faithful  discharge  of  the  duties  of  said 
<^ce  for  the  second  term,  did  not  entitle  him  to  enter 
upon  and  hold  said  office  for  said  second  term  under 
said  second  election  without  taking  the  oath  of  office 
within  the  time  prescribed  by  law,  and  that  under  such 
circumstances  a  vacancy  occurred  under  the  provisions 
of  subdivision  9  of  section  996  of  the  Political  Code, 
which  would  have  authorized  the  appointment  of  a  tax- 
collector  upon  the  expiration  of  Hammond's  first  term. 
Such  vacancy,  however,  is  not  of  that  absolute  character 
such  as  would  be  caused  by  the  death  of  the  officer,  but 
exists  for  the  purpose  of  appointment,  though  there  may 
be  an  occupant  or  incumbent  of  the  office,  whether  such 
Incumbent  be  a  de  facto  officer  merely  or  one  holding 
de  jure  after  the  expiration  of  his  term  and  prior  to  the 
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qualification  of  his  successor.     (People  V.  Ward,  107  Cal. 
236.) 

As  Hammond  was  elected  to  succeed  himself  there 
was  no  change  in  the  person  of  the  incumbent  when 
the  second  term  began,  and  hence,  as  a  matter  of  fact, 
the.  personality  of  the  incumbent  after  January  3,  1887, 
could  not  indicate  whether  he  held  over  because  of  his 
own  failure  to  qualify,  or  whether  he  assumed  the  duties 
of  the  office  under  his  second  election.  If  he  assumed 
the  office  under  color  of  his  second  election,  he  was  an 
officer  de  facto,  "and  held  a  vested  right  to  act  as  such 
until  his  right  was  questioned  by  some  one  in  a  proper 
proceeding  for  that  purpose."  (HvU  V.  Superior  Court, 
63  Cal.  174, 177 ;  People  V.  Toal,  85  Cal.  333,  338.)  That 
Hammond  was  regularly  elected  to  the  office  of  tax-col- 
lector in  November,  1886,  is  not  questioned,  and  that 
he  was  so  elected  must  have  been  generally  known.  His 
bond  recited  his  said  election,  and  was  given  for  the 
term  to  which  he  had  been  elected,  the  statute  fixing 
the  term  and  its  beginning.  He  is,  therefore,  estopped 
by  the  execution  and  delivery  of  his  bond  and  its  ap- 
proval from  asserting  that  he  did  not  enter  upon  said 
second  term  by  virtue  of  his  said  election,  or  that  he 
simply  held  over  under  his  first  election  because  of  his 
own  failure  to  take  the  oath  of  office  for  the  second 
term,  and  his  sureties,  as  well  as  he,  are  estopped  by  the 
bond  which  they  have  executed  for  the  purpose  of  en- 
abling him  to  enter  upon  and  exercise  the  duties  of  tiie 
office  from  alleging  any  deficiency  in  his  title  to  the 
office,  and  are  therefore  estopped  from  densdng  that  he 
was  a  de  jure  officer  under  and  by  virtue  of  his  second 
election.  (Murfree  on  Official  Bonds,  sees.  673,  674,  and 
cases  there  cited.)  So  in  Mechem  on  Public  Offices, 
section  275,  it  is  said :  "But  a  bond,  otherwise  valid,  is 
not  rendered  void  by  the  fact  that  the  officer  who  gave 
it  was  not  in  all  respects  lawfully  elected  or  inducted  to 
the  office.  If  he  is  an  officer  de  facto,  exercising  the 
functions  of  the  office,  the  bond  given  by  him  will  be 
binding  upon  himself  and  his  sureties." 


Digitized  by  VjOOQ  IC 


Oct.  1895.]         People  v.  Hammond.  391 

In  People  v.  Jenkins,  17  Cal.  500,  the  court  said:  "The 
principal  obligor  and  his  sureties  are  in  no  condition  to 
question  the  regularity  of  the  election  of  the  principal, 
or  his  responsibility  for  acts  done  in  an  official  capacity. 
The  principal  had  at  least  the  color  of  office  by  his 
appointment,  and  the  bond  estops  him  and  his  sureties 
signing  it  from  denying  his  official  character.''  (See, 
also,  Moore  V.  Earl,  91  Cal.  632,  636,  and  cases  there 
cited.) 

In  State  v.  Rhoades,  6  Nev.  352,  this  question  was 
very  fully  discussed  and  many  authorities  cited  in  the 
opinion.  Rhoades  was  elected  state  treasurer  to  succeed 
himself,  received  his  certificate  of  election  and  took  the 
oath  of  office,  but  failed  to  execute  his  bond  within  the 
time  required  by  law.  It  was  contended  for  defendants 
that  the  term  was  forfeited  under  the  statute;  that 
Rhoades  did  not  hold  the  office  by  virtue  of  his  second 
election,  but  held  it  under  the  constitutional  provision 
authorizing  him  to  hold  over  until  the  qualification  of 
his  successor.  In  response  to  this  contention  the  court 
held  as  follows:  "1.  That  Rhoades  relinquished  all 
right  to  hold  office  by  virtue  of  his  first  election; 
2.  That  afterward  he  was  an  officer  de  facto  under  the 
election  of  1866  [the  second  election] ;  3.  Being  an 
officer  de  facto,  he  and  his  sureties  are  estopped  from 
densong  that  the  bond  was  legally  given;  or  rather  that, 
so  far  as  the  officer  and  his  sureties  are  concerned,  he 
is  to  be  held  an  officer  de  jure** 

So  in  the  case  at  bar  we  think  it  must  be  held  that 
having  executed  and  delivered  his  bond  for  the  second 
term  Hammond  relinquished  all  right  or  claim  to  hold 
the  office  of  tax-collector  after  January  3,  1887,  by  vir- 
tue of  his  first  election,  and  that  he  and  his  sureties  are 
estopped  from  denying  that  he  was  tax-collector  de  jure, 
after  the  date  last  mentioned,  by  virtue  of  his  second 
election. 

2.  The  question  of  the  liability  of  the  defendant  sure- 
ties for  the  $7,861.86,  in  which  sum  Hammond  was  a 
defaulter  at  the  close  of  his  first  term,  and  which  sum 
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he  covered  into  the  treasury  by  the  payments  of  moneys 
received  by  him  during  his  second  term,  is  scarcely  an 
open  one.  Says  Mechem  (Mechem  on  Public  Offices, 
sec.  287) :  "Where  the  officer  has  used  moneys  coming 
into  his  hands  officially  during  the  second  or  other  sub- 
sequent term,  to  make  good  a  default  committed  by  him 
in  the  first  or  other  prior  term,  the  sureties  upon  his  bond 
for  the  second  or  other  subsequent  term  will  be  liable, 
and  the  fact  that  the  public  officers  charged  with  the 
duty  failed  to  require  the  officer  to  account  at  the  close 
of  the  prior  term,  or  extended  the  time  for  such  account- 
ing, or  that  with  knowledge  of  his  default  they  ac- 
cepted the  bond  for  the  subsequent  term,  will  not  relieve 
the  sureties  for  the  subsequent  term.''  And  says  Throop 
(Throop  on  Public  Offices,  sec,  219) :  "The  general  rule 
is  that  where  a  deficiency  for  one  term  has  been  covered 
up  by  money  received  during  a  second  term,  the  sure- 
ties in  the  bond  for  the  second  term  are  liable  for  that 
money." 

The  cases  cited  by  these  writers  in  support  of  their 
text  are  numerous  and  uniform,  and,  indeed,  it  is  not 
easy  to  see  on  principle  how  a  different  rule  could  obtain. 
If  Hanmiond,  for  example,  had  been  elected  to  another 
office,  as  that  of  sheriff,  and  had  used  the  moneys  com- 
ing into  his  hands  as  such  officer,^  to  cover  his  previous 
defalcation  as  tax-collector,  no  one  would  doubt  but 
that  for  such  a  misuse  and  conversion  his  bondsmen 
would  be  liable.  The  fact  that  he  was  elected  to 
succeed  himself  as  tax-collector  in  no  way  lessened 
the  crminality  of  his  act,  or  modified  his  bondsmen's 
liability  therefor.  True,  the  sureties  upon  his  bond  for 
the  second  term  were  not  liable  for  any  defalcation 
which  occurred  during  his  first  term,  but  they  did  guar- 
antee to  hold  the  state  and  county  financially  harmless 
against  any  wrongful  act  of  their  principal  during  his 
second  term.  It  was  the  principal's  duty,  receiving 
funds  during  that  second  term,  to  make  legal  application 
of  them.  It  was  no  more  a  legal  application  for  them 
to  apply  them  to  the  payment  of  an  earlier  defalcation 
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than  it  would  have  been  in  the  case  instanced,  had  he 
done  so  when  filling  the  office  of  sheriflf. 

The  moneys  received  by  him,  and  so  misappropriated, 
were  received  upon  account  of  delinquent  taxes.  They 
should  have  been  paid  over  by  him  upon  that  account. 
He  did  not  do  so,  but,  to  the  contrary,  after  demand  re- 
quiring him  to  make  good  the  previous  shortage,  he 
took  the  money  which  could  be  by  him  legally  devoted 
only  to  payment  upon  the  delinquent  tax  account,  and 
applied  it,  by  his  own  affirmative  act,  to  covering  that 
shortage.  He  was  thus  guilty  of  a  second  embezzlement 
or  conversion,  committed  during  his  second  term.  "Sure- 
ties are  not  released  because  the  collections  covered  by 
their  bond  have  been  paid  into  the  treasury  on  account 
of  the  tax-collector  for  the  preceding  years.  Such  a  dis- 
position was  itself  as  much  a  misappropriation  as  if  he 
had  devoted  it  to  his  private  debts."  {State  v.  Powell, 
40  La.  Ann.  234;  8  Am.  St.  Rep.  522.)  "If  the  funds 
received  during  the  second  term  are  misapplied  to  make 
up  for  a  prior  delinquency,  the  sureties  would  be  liable 
for  that  misapplication."  (Pine  County  v.  WiUard,  39 
Minn.  125;  12  Am.  St.  Rep.  622.) 

The  rule  is  different  where  the  duty  of  the  defaulting 
officer  is  limited  merely  to  the  payment  over  of  moneys, 
and  the  superior  officer  makes  disposition  of  the  funds. 
In  such  cases,  as  the  'duty  of  the  defaulting  officer  is  ful- 
filled when  he  makes  a  general  payment  to  the  treasury, 
or  to  some  superior  officer,  he  cannot  be  said  to  have 
committed  any  new  offense,  because  that  officer,  in  the 
exercise  of  what  he  deems  to  be  his  discretion  or  power, 
makes  some  particular  disposition  or  application  of 
them.  Therefore  it  is  that  the  delinquent  officer  in  such 
cases,  having  committed  no  wrong  during  his  second 
term,  his  bondsmen  do  not  become  liable  for  any  of  his 
shortcomings  committed  during  a  preceding  term.  Says 
Murfree  (Murfree  on  Official  Bonds,  sec.  637) :  "It  is 
not  competent  for  the  superior  officials  to  disregard  this 
obvious  rule  of  justice,  and  cover  the  defalcations  of  one 
year  by  appropriations   from   funds  collected  during  a 
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subsequent  year'';  and  in  support  of  the  text  is  cited 
Porter  V.  Stanley,  47  Me.  515;  74  Am.  Dec.  501.  There 
a  tax-collector  was  a  defaulter,  and  the  selectmen,  his 
superiors,  themselves  appropriated  from  moneys  re- 
ceived from  the  tax-collector  on  later  assessments, 
sufficient  to  balance  the  earlier  deficiencies,  and  this 
appropriation  so  made  by  the  superiors  was  held  to  be 
manifestly  inequitable.  In  recognition  of  the  same 
principle  was  decided  the  case  of  the  United  States  v. 
Eckford,  1  How.  250.  There  it  was  the  duty  of  the  col- 
lector to  pay  over  funds,  and  the  treasury  department 
made  disposition  and  application  of  them.  Say  the 
court:  ''It  is  true  if  the  collector  shall  misapply  the 
public  funds,  his  sureties  are  responsible;  but  that  is 
not  the  question  under  consideration.  The  collector 
does  not  misapply  the  funds  in  his  hands,  but  pays  them 
over  to  the  government,  without  any  special  direction 
as  to  their  application.  Can  the  treasury  officers  say, 
under  such  circumstances,  that  the  funds  currently  re- 
ceived and  paid  over  shall  be  appropriated  in  discharge 
of  the  defalcation  which  occurred  long  before  the  sure- 
ties were  bound  for  the  collector,  and,  by  such  appro- 
priation, hold  the  sureties  liable  for  the  amount?  The 
statement  of  the  case  is  the  best  refutation  of  the  argu- 
ment." But  these  cases  and  the  principle  recognized 
by  them  are  not  here  in  point,  for,  as  has  been  said,  the 
act  was  an  affirmative  act  of  misapplication  and  wrong- 
ful appropriation,  committed,  not  by  another  or  a  supe- 
rior officer,  but  by  Hammond  himself.  And,  wherever 
it  appears  that  a  new  and  independent  wrong  is  com- 
mitted by  the  officer  during  his  second  term,  and  finan- 
cial loss  follows,  the  bondsmen  of  that  term  are  liable. 

The  case  of  Anaheim  Union  Water  Co.  v.  Parker,  101 
Cal.  483,  so  far  from  being  at  variance  with  the  princi- 
ples above  set  forth,  distinctly  recognizes  them. 

The  judgment  and  order  appealed  from  are  therefore 
affirmed. 

Hearing  in  Bank  denied. 
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[Sac  No.  26.    In  Bank.— October  5,  1895.] 

E.  ERLANGER,  Appellant,  v.  SOUTHERN  PACIFIC 
RAILROAD  COMPANY,  Respondent. 

Appeals-Dismissal— Judgment  Entered  Pursuant  to  Stipulation. — 
Judgments  and  orders  by  consent  will  not  be  reviewed  upon  ap- 
peal; and  where  it  appears  that  the  judgment  appealed  from 
was  entered  in  pursuance  of  an  express  written  stipulation  of 
all  the  parties,  which  provided  that  no  appeal  should  be  taken 
from  the  judgment,  the  appeal  will  be  dismissed. 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Tulare  County.  Wheaton  A.  Gray, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lamberaon  &  Middlecoff,  for  Appellant. 

/.  W.  Ahem,  for  Respondent. 

McFarland,  J. — This  is  a  motion  made  by  respond- 
ent to  dismiss  the  appeal  in  the  above-entitled  cause. 

One  of  the  grounds  of  the  motion  is,  that  the  judg- 
ment appealed  from  was  entered  in  pursuance  of  an 
express  written  stipulation  of  all  the  parties,  including 
the  appellant.  It  appears  from  the  record  that  such  a 
stipulation  was  made,  and  that  the  judgment  was  en- 
tered in  accordance  therewith;  and  that  it  was  further 
expressly  stipulated  that  no  appeal  should  be  taken  from 
said  judgment. 

It  is  well  settled  that  judgments  and  orders  by  con- 
sent will  not  be  reviewed.  (Societe  Francaise  D'Epargnea 
V.  Beardslee,  63  Cal.  160;  Thompson  V.  Connolly,  43  Cal. 
636;  Mecham  v.  McKay,  37  Cal.  158,  and  cases  there 
cited;  Meerholz  V.  Sessions,  9  Cal.  278;  Brotherton  V. 
Hart,  11  Cal.  406.)  In  the  cases  above  cited  there  was  no 
motion  to  dismiss,  and  the  judgments  were  affirmed, 
because  the  court  would  not  review  a  judgment  or  order 
made  by  consent  of  the  appellant.  But  in  OvUahan  v. 
Morrissey,  73  Cal.  297,  the  appeal  was  dismissed  because 
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the  judgment  was  entered  with  the  consent  of  the  ap- 
pellant; and  in  San  Francisco  v.  Certain  Real  Estate,  42 
Cal.  513,  the  court,  per  Crockett,  J.,  said:  "It  is  objected, 
in  limine,  that  we  ought  not  to  entertain  this  appeal,  for 
the  reason  that  the  judgment  from  which  it  was  taken 
was  entered  pro  forma  and  by  consent.  If  the  record 
discloses  this  fact,  it  would  be  our  duty  to  dismiss  the 
appeal,  as  we  have  repeatedly  decided  that  we  will  not 
review  judgments  or  orders  entered  by  consent." 

The  motion  to  dismiss  the  appeal  is  granted,  and  the 
appeal  is  dismissed. 

Garoutte,  J.,  Harrison,  J.,  Van  Fleet,  J.,  and  Hen- 
SHAW,  J.,  concurred. 


[No.  19452.    Department  Two. — October  8,  1895.] 

THE  CITY  OF  LOS  ANGELES,  APPELLANT,  v.  STATE 
LOAN  AND  TRUST  COMPANY,  Respondent. 

Taxation — ^Term  Savings  Dfposits— Loan  and  Trust  Company — 
DE  Facto  Savings  Corporation. — ^Where  a  loan  and  trust  com- 
pany incorporated  to  do  a  trust  business,  a  safe  deposit  business, 
and  a  general  banking  business,  has  a  savings  department  in  which 
term  savings  deposits  are  received  upon  a  specified  rate  of  in- 
terest, the  corporation,  as  respects  its  term  savings  deposit,  is  de 
facto  a  savings  and  loan  corporation,  whether  so  de  jure  or  not» 
and  is  properly  assessed  for  taxation  upon  the  amount  of  credits, 
claims,  debts,  and  demands  due,  owing,  or  accruing  for  or  on 
account   of   such  term   deposits. 

Id. — ^Two  Systems  of  Savings  Banks — Construction  of  Code, — 
There  are  two  plans  or  systems  upon  which  savings  banks  may 
be  organized  and  conducted,  in  one  of  which  the  depositors  are 
the  members  and  the  bank  is  merely  their  agent,  and  the  mem- 
bers have  an  interest  in  the  deposits  and  profits;  while  in  the 
other  plan  or  system  the  depositors  are  mere  creditors  and  have 
no  interest  in  the  profits,  and  each  of  these  plans  or  systems  ac- 
cords with  the  provisions  of  the  Civil  Code  respecting  savings 
and  loan  corporations;  and  the  language  of  section  3617  of  the 
Political  Code  in  respect  to  taxation  is  broad  enough  to  in- 
clude both  classes  of  savings  and  loan  corporations  for  purposes 
of  taxation. 

Id. — Savings  and  Loan  Corporation — Name  Immaterial. — In  order 
to  constitute  a  savings  and  loan  corporation,  it  is  not  necessary 
that  the  name  of  the  corporation  should  in  any  manner  express 
the  fact  that  it   is  such. 

Id. — Savings  Deposits — Compuance  with  Statute— Estoppel. — ^The 
requirements  of  the  statute  imposed  upon  savings  and  loan  cor- 
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porations  arc  for  the  protection  of  the  depositor,  and  if  a  loan 
and  trust  company  which  assumes  to  be  a  savings  bank  in  ob- 
taining deposits  has  not  complied  with  the  statute  in  loaning  or 
investing  the  funds  as  required  of  savings  and  loan  corporations, 
it  is  estopped  to  deny  that  it  is  a  savings  and  loan  corporation, 
for  the  purpose  of  taxation  upon  the  deposits  so  received,  whether 
that  question  arises  between  the  bank  and  the  state  or  between 
the  bank  and  the  depositor. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County.    Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion. 

C.  McFarland,  for  Appellant. 

The  defendant  is  taxable  as  a  savings  and  loan  cor- 
poration upon  its  term  deposits.  (Pol.  Code,  sec.  3617 ; 
Burke  V.  Badlam,  57  Cal.  594;  Security  Sav.  Bank  etc. 
Co.  V.  Hinton,  97  Cal.  214,  affirming  Main  Street  Sav. 
Bank  etc.  Co.  v.  Hinton,  32  Pac.  Rep.  6.) 

W.  P.  Gardiner,  for  Respondent. 

The  defendant  was  not  incorporated  as  a  savings  and 
loan  corporation,  and  did  a  general  banking  business, 
and  was  not  a  savings  bank  within  the  definition  of  the 
code.  (Civ.  Code,  sec.  571;  Morse  on  Banks  and  Bank- 
ing, sees.  3,  617,  618;  Mitchell  v.  Beckman,  64  Cal.  117; 
Huntington  v.  Savings  Bank,  96  U.  S.  388;  Coite  v.  Socie- 
ty  for  Savings,  32  Conn.  173;  Osbom  V.  Byrne,  43  Conn. 
155;  21  Am.  Rep.  641.) 

Haynes,  C. — This  is  an  agreed  case  submitted  to  the 
superior  court  under  section  1138  of  the  Code  of  Civil 
Procedure,  and  the  controversy  involves  the  question 
whether  the  defendant  is  liable  for  certain  taxes  levied 
and  assessed  against  it  by  the  city  assessor,  for  the  year 
1892,  amounting  to  $900. 

On  the  first  Monday  in  March,  1892,  the  total  deposits 
held  by  defendant  amounted  to  $358,847.  Of  this  sum 
$249,939.01  consisted  of  ordinary  deposits  subject  to 
.check,  or  represented  by  certificates  of  deposit,  while 
the  remainder,  amounting  to  $108,907.99,  was  composed 
of  interest-bearing  deposits,  the  accounts  of  which  were 


Digitized  by  VjOOQ  IC 


398    City  op  Los  Angeles  v.  Loan  etc.  Co.  [109  Cal. 

kept  in  separate  ledgers,  one  denominated  ''Savings 
Deposits/'  and  the  other  'Term  Savings  Deposits/'  and 
it  was  upon  said  sum  of  $108,907.99  that  said  tax  was 
levied  and  assessed. 

The  city  assessor  claimed  that,  as  to  these  last-named 
deposits,  the  defendant  was  either  de  jure  or  de  facto  a 
savings  and  loan  corporation,  and  therefore  liable  for 
said  tax  under  subdivision  6  of  section  3617  of  the 
Political  Code.  Said  subdivision,  after  defining  the 
terms  "credits  and  debts,''  provides  as  follows: 

"But  credits,  claims,  debts,  and  demands  due,  owing, 
or  accruing  for  or  on  account  of  money  deposited  with 
savings  and  loan  corporations  shall,  for  the  purposes  of 
taxation,  be  deemed  and  treated  as  an  interest  in  the 
property  of  such  corporation,  and  shall  not  be  assessed 
to  the  creditor  or  owner  thereof." 

The  purposes  for  which  the  respondent  was  mcorpo- 
rated,  as  appears  from  its  articles  of  incorporation,  were 
in  substance  to  accept  and  execute  trusts  of  every  nature; 
to  attend  to  the  management  and  settlement  of  estates, 
guardianships,  assignments,  receiverships,  and  other 
trusts;  to  act  as  executor  and  guardian  of  estates;  to  do 
a  safe  deposit  business;  to  receive  on  deposit  from  others 
trust  funds  or  moneys  belonging  to  states,  counties,  and 
other  municipal  corporations;  to  do  a  general  banking 
business ;  to  issue  certificates  of  deposit  or  indebtedness, 
upon  interest  or  otherwise,  and  with  or  without  condi- 
tions as  to  time  of  pajmfient;  to  invest  or  loan  money 
upon  commission  or  otherwise,  and  to  purchase,  hold, 
sell,  mortgage,  and  convey  such  real  estate  as  may  be 
necessary  for  carrying  cm  the  business  of  the  corpora- 
tion and  such  other  real  property  as  may  be  taken  in 
security  for  or  in  payment  of  debts  owing  to  the  corpo- 
ration. 

The  agreed  case  further  shows  that  while  the  acounts 
of  the  alleged  savings  deposits  are  kept  in  separate 
books  from  the  other  business  of  the  bank,  there  is  no 
separation  of  the  moneys  received  from  the  different 
sources,  and  that  the  interest  paid  on  these  deposits  is 
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at  an  absolute  rate  agreed  upon  at  the  time  the  deposit 
is  received. 

There  is  also  in  the  statement  two  exhibits  of  depos- 
itors' pass-books,  one  for  "Savings  Deposits"  and  the 
other  for  "Term  Savings  Deposits/'  and  upon  the  covers 
are  printed  the  usual  rules  adopted  by  savings  banks 
regulating  the  deposit  and  withdrawal  of  money,  and 
on  the  inside  of  the  cover  is  stamped  the  following: 
"Savings  Department.  OflSce  hours:  10  A.  M.  to  3  P.  M. 
Saturdays,  10  A.  M.  to  12  M." 

Upon  these  facts  the  court  below  held  that  the  de- 
fendant was  not  a  savings  and  loan  association  either 
de  jure  or  de  facto,  and  that  the  deposit  in  question 
should  not  be  assessed  or  treated  as  the  property  of  the 
bank,  but  should  be  taxed  to  the  several  depositors  as 
ordinary  commercial  deposits. 

Appended  to  respondent's  brief  is  found  the  opinion 
of  the  learned  judge  who  heard  the  case,  and  in  which 
the  ground  upon  which  the  decision  is  based  is  very 
clearly  and  forcibly  stated.  The  logic  of  the  opinion  is 
faultless.  If  the  major  premise  be  conceded,  the  con- 
clusion is  inevitable. 

It  is  assumed  that  the  distinction  between  commer- 
cial banks  and  savings  and  loan  associations  is,  that  in 
the  former  the  money  deposited  becomes  the  property 
of  the  bank,  and  the  relation  of  debtor  and  creditor  is 
created,  while  in  the  latter  the  deposit  remains,  in  a  cer- 
tain sense,  the  money  of  the  depositor ;  and  quotes  from 
Morse  on  Banks,  section  617,  as  follows:  "The  depos- 
itors are  the  bank;  the  trustees  and  officers  are  their 
agents  for  receiving  and  loaning  their  money,  and  the 
profits  belong  to  the  depositors,"  and  counsel  for  re- 
spondent cites  many  authorities  giving  a  like  definition 
of  a  "savings  bank";  that  is,  that  the  bank  is  a  mere 
agency;  that  whatever  profits  are  made  upon  the  de- 
posits belong  to  the  depositors,  the  bank  deducting 
therefrom  only  its  necessary  expenses  incurred  in  con- 
ducting the  business  for  the  depositors,  and  that  hence 
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the  title  to  the  money  deposited  remains  in  the  depos- 
itor. 

It  may  be  at  once  conceded  that  if  only  those  banks 
coming  within  the  above  definition  are  savings  banks, 
the  judgment  was  right,  and  must  be  affirmed;  for  in 
this  case  it  is  clear  that  these  deposits  became  the  prop- 
erty of  the  bank,  and  the  bank  could  only  be  required 
to  account  for  the  sum  deposited,  with  interest  thereon 
at  an  agreed  rate,  whether  such  a  rate  was  more  or  less 
than  that  received  by  the  bank;  but  that  a  bank  con- 
ducting its  business  as  that  portion  of  defendant's  busi- 
ness was  conducted  which  is  here  under  consideration 
is  also  a  savings  bank,  is  clear. 

In  Huntington  v.  Savings  Bank,  96  U.  S.  388,  cited 
and  quoted  by  counsel  for  respondent,  the  court,  after 
stating  the  characteristics  of  savings  banks  as  they  ex- 
isted in  England,  and  quoting  from  text-writers  to  the 
effect  that  savings  banks  derive  no  benefit  whatever 
from  any  deposit,  said :  ''Very  many  such  exist  in  this 
country.  Among  the  earliest  are  some  in  Massachu- 
setts, organized  under  a  general  law  passed  in  1834, 
which  contained  a  provision  like  the  one  in  the  act  of 
Congress,  that  the  income  or  profit  of  all  deposits  shall 
be  divided  among  the  depositors  with  just  deduction  of 
reasonable  expenses.  They  also  exist  in  New  York, 
Pennsylvania,  Maine,  Connecticut,  and  other  states. 
Indeed,  until  recently,  the  primary  idea  of  a  savings 
bank  has  been  that  it  is  an  institution  in  the  hands  of 
disinterested  persons,  the  profits  of  which,  after  deduct- 
ing the  necessary  expenses  of  conducting  the  business, 
inure  wholly  to  the  benefit  of  depositors,  in  dividends 
or  in  a  reserved  surplus  for  their  greater  security.*' 

The  expression  "until  recently"  indicates  that  the 
court  was  distinguishing  the  bank  under  consideration 
from  other  savings  banks  which  did  not  have  the  feat- 
ures which  existed  in  that  case.  The  case  is  therefore 
not  a  conclusive  authority  for  respondent. 

So,  too,  such  corporations  formerly  had  no  stock  and 
no  capital.    They  were  purely   agencies   for   receiving 
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and  loaning  money  on  account  of  their  owners.  In 
case  of  loss  by  the  embezzlement  of  the  funds,  as  in 
Bunnell  V.  CoUinsviUe  Sav.  Soc,  88  Conn.  203,  9  Am. 
Rep.  380,  such  loss  is  charged  up  to  the  depositors,  as 
the  officers  are  the  agents  of  the  depositors,  and  the 
depositors  being  members,  are  the  corporation,  and 
must  bear  the  loss;  but  with  us,  whilst  our  statute  is 
broad  enough  to  authorize  savings  corporations  without 
capital  stock,  they  are  also  authorized  to  be  formed 
having  a  capital  stock,  and  in  such  case  the  depositors 
are  not  the  corporation,  but  the  capital  stock  is  a  secur- 
ity to  depositors  as  well  as  to  stockholders,  depositors 
having  the  priority. 

A  brief  review  of  the  provisions  of  the  Civil  Code, 
under  the  title  of  ''Savings  and  Loan  Corporations,'* 
will  show  that  California,  at  least,  is  not  restricted  to 
the  original  idea  of  savings  banks. 

That  such  corporations  may  be  formed  with  or  with- 
out capital  stock,  see  section  672  and  subdivision  6  of 
section  674. 

That  the  directors  may  agree  with  depositors  as  to 
interest  is  clear  under  section  673.  The  same  section 
also  provides:  "The  directors  must  not  contract  any 
debt  or  liability  against  the  corporation  or  its  depositor 
for  any  purpose  whatever,  except  for  deposit."  It  is, 
therefore,  apparent  that  a  deposit  in  a  savings  bank 
having  a  capital  stock  may  be  a  debt  against  the  corpo- 
ration, and  indeed  must  be,  since  the  corporation  is 
formed  by  the  stockholders,  and  the  depositor  deals 
with  the  corporation,  not  as  his  agent,  for  whose  mis- 
takes or  defalcations  he  is  responsible,  but  as  a  princi- 
pal pledging  its  stock  and  assets  for  the  security  of  the 
depositor.  Not  so,  however,  with  the  savings  banks  of 
the  other  class  which  has  no  capital  stock,  and  in  which 
the  depositors  are  members  of  the  corporation.  Section 
677  provides,  among  other  things,  as  follows:  "The 
directors  of  any  such  corporation  having  no  capital 
stock  must  retain,  on  each  dividend  day,  at  least  five 
per  cent  of  the  net  profits  of  the  corporation,  to  consti- 
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tute  a  reserve  fund,  which  must  be  invested  in  the  same 
manner  as  the  other  funds  of  the  corporation,  and  must 
be  used  toward  pa3ang  any  losses  which  the  corpora*- 
tion  may  sustain  in  pursuing  its  lawful  business." 

From  this  review  of  the  provisions  of  the  Civil  Code 
it  clearly  appears  that  there  are  at  least  two  plans  or 
systems  upon  which  savings  banks  may  be  organized 
and  conducted,  and  that  the  manner  in  which  the  de- 
fendant conducted  one  branch  of  its  business  conforms 
to  one  of  these  systems. 

The  distinction  between  these  two  classes  or  kinds  of 
savings  banks  was  clearly  recognized  in  Security  Sav. 
Bank  etc.  Co.  v.  Hinton,  97  Cal.  214,  221.  It  is  there 
said :  ^'It  is,  however,  contended  that  appellant  does  not 
come  within  the  provisions  of  section  3617  of  the  Po- 
litical Code,  because  the  debts  in  question  are  not  ordi- 
nary deposits  in  savings  banks,  but  debts  for  borrowed 
money,  repayable  in  the  exact  sum  borrowed,  with  inter- 
est thereon,  irrespective  of  the  profits  or  losses  that  may 
accrue  to  the  bank.  The  learned  counsel  distinguishes 
between  savings  and  loan  associations  which  distribute 
to  depositors  the  net  profits  realized  by  the  banks  in 
proportion  to  their  several  d^osits,  and  those  which 
pay  to  depositors  a  specified  rate  of  interest  on  time 
deposits;  that  in  the  former  class  the  depositors  are  in 
effect  members  of  the  corporation  and  interested  in  its 
profits,  while  in  the  latter  class  they  are  creditors  and 
have  no  interest  in  the  profits.  The  language  of  section 
3617,  however,  is  comprehensive  enough  to  include 
both  classes,  and  we  see  no  ground  upon  which  we  can 
say  that  the  latter  class  was  not  intended  to  be  included. 
All  are  organized  under  title  10  of  the  Civil  Code." 

Respondent  contends,  however,  that  the  mode  or 
manner  in  which  the  business  is  conducted  does  not 
determine  the  fact  whether  it  is  or  is  not  a  savings  bank 
either  in  toto  or  pro  tanto,  and  cites  People  v.  Bingham^ 
ton  Trust  Co.,  139  N.  Y.  185.  That  action  was  to  recover 
a  penalty  for  an  alleged  violation  of  the  Banking  Act 
of  1882,  which  makes  it  unlawful  for  any  bank,  banking 
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association,  or  individual  to  advertise  or  put  forth  a 
sign  as  a  savings  bank,  or  in  any  way  to  solicit  or  re- 
ceive deposits  as  a  savings  bank."  (2  N.  Y.  Rev.  Stats., 
sec.  283,  p.  1674.)  It  appeared  in  that  case  that  a  set 
of  pass-books  issued  by  the  defendant  contained  a  set 
of  interest  rules  similar  to  those  used  by  savings  banks. 
The  court,  after  referring  to  the  powers  of  the  defend- 
ant corporation,  which  were  in  many  respects  similar 
to  those  of  the  respondent  here,  said  in  substance  that 
the  statute  had  not  prescribed  a  set  of  rules  for  one  or 
the  other  class  of  corporations,  and  that  it  knew  of  no 
principle  of  law  which,  as  to  commercial  transactions 
within  their  chartered  powers,  and  involving  the  re- 
ceipt or  borrowing  of  moneys,  and  its  obligation  to 
repay  the  same,  denies  the  entire  freedom  to  regulate 
them  by  such  a  contract  as  the  parties  are  willing  to 
enter  into;  but,  in  referring  to  the  printed  matter  upon 
the  pass-books,  the  court  said:  "It  explicitly  says  that 
it  'differs  from  a  savings  bank  in  that  it  has  a  large 
capital  invested  that  is  pledged  as  security  to  its  de- 
positors.'" And  concluded  that  it  did  not  hold  itself 
out  as  a  savings  bank,  and  that  the  whole  object  of  the 
provision  was  to  prevent  a  deception  being  practiced. 

But  here,  as  in  the  case  above  cited,  we  find  that  sav- 
ings banks  are  not  restricted  by  statute  or  any  principle 
of  law  to  a  particular  method  of  business  which  must 
be  pursued  as  between  the  bank  and  the  depositor. 
Section  576  of  the  Civil  Code  does  not  confine  the  mode 
to  pass-books,  but  provides  that  "savings  and  loan  cor- 
porations may  issue  general  certificates  of  deposit,  which 
are  transferable,  as  in  other  cases,  by  indorsement  and 
delivery." 

It  is  not  necessary  to  determine  in  this  case  whether 
this  part  of  respondent's  business  was  within  its  char- 
tered powers,  and  therefore  no  opinion  is  expressed 
upon  that  question  further  than  to  say  that,  in  order  tc 
be  a  savings  and  loan  corporation,  it  is  not  necessary 
that  the  name  of  the  corporation  should  in  any  manner 
express  the  fact  that  it  is  such. 
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Nor  need  we  inquire  whether  the  funds  received  as 
savings  deposits  have  been  loaned  or  invested  in  ac- 
cordance with  the  requirements  imposed  upon  savings 
and  loan  corporations  specially  incorporated  as  such. 
Such  requirements  of  the  statute  are  solely  for  the  pro- 
tection of  the  depositor,  and,  if  the  respondent  has  vio- 
lated its  duty  in  that  regard,  it  cannot  be  urged  as  a 
reason  why  it  should  be  relieved  from  taxation  upon 
the  deposits  so  received. 

Respondent  saw  proper  to  classify  its  business,  and 
designated  one  part  as  th.e  ''savings  department,''  and 
named  certain  hours  for  that  business.  It  received  a 
large  amount  of  deposits  in  that  department  in  full  ac- 
cordance with  one  of  the  modes  of  conducting  a  sav- 
ings and  loan  corporation  as  authorized  by  the  statute* 
It  gave  to  the  depositor  a  pass-book  which  denominated 
the  deposits  therein  entered  as  ''savings  deposits.''  It 
assumes  to  be  a  savings  bank  pro  tanto,  at  least,  in  ob- 
taining the  deposits,  and  should  not  be  heard  to  say 
that  it  is  not  when  the  question  of  taxation  arises, 
whether  it  arises  between  the  bank  and  the  state  or  be- 
tween it  and  the  depositor. 

Respondent  contends  that  the  liability  to  taxation 
does  not  depend  upon  the  character  of  the  deposit,  but 
upon  the  general  character  of  the  corporation  receiving 
the  deposit,  and  that  such  character  must  be  determined 
from  the  articles  of  incorporation,  and  cites  Mitchell  V. 
Beckman,  64  Cal.  117,  122.  That  was  a  suit  by  a  depos- 
itor against  a  stockholder  in  the  Odd  Fellows'  Savings 
and  Commercial  Bank.  The  money  sued  for  had  been 
deposited  by  the  plaintiff  in  the  Odd  Fellows'  Bank  of 
Savings  in  1878.  In  1876  all  the  assets  of  that  bank 
were  transferred  to  the  Odd  Fellows'  Savings  and 
Commercial  Bank,  and  the  latter  assumed  all  the  lia- 
bilities of  the  former.  It  was  contended  that  the  de- 
posit sued  for  was  in  a  savings  bank,  which  was  the 
agent  of  the  plaintiff  to  invest  her  money,  and,  inas- 
much as  it  was  lost  through  the  instrumentality  of  her 
agent,  she  could  not  maintain  this  action  against  the 
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stockholders.  It  was  in  reply  to  this  contention  that  it 
was  said  that  the  new  bank  was  a  commercial,  and  not 
a  savings,  bank,  and  that  "this  is  plainly  shown  by  the 
articles  of  incorporation."  There  the  question  was  as 
to  the  true  legal  relation  between  the  depositor  in  the 
former  corporation,  whose  deposit  had  passed  to  and 
been  assumed  by  the  new,  and  a  stockholder  in  the  new 
corporation,  and,  upon  such  question,  it  might  well  be 
that  the  articles  of  incorporation  were  conclusive ;  not- 
withstanding it  was  afterward  held  in  Green  v.  Odd 
Fellows'  Savings  etc.  Bank,  65  Cal.  71,  that,  upon  the 
transfer  to  it  from  the  former  corporation,  it  "com- 
menced to  carry  on,  and,  until  some  time  in  September, 
1878,  continued  to  carry  on,  the  business  of  a  savings 
and  loan  corporation."  In  the  first  of  these  cases  the 
point  decided  was  as  to  the  true  nature  and  powers  of 
the  corporation,  and,  in  the  second,  the  character  of  the 
business  actually  conducted  by  it. 

Respondent  further  contends  that  the  stipulation  of 
the  parties  narrows  the  controversy  down  to  a  single 
point,  viz. :  "Whether  respondent  was  in  fact  a  savings 
and  loan  corporation,"  and  quotes  from  the  "statement 
of  facts"  a  paragraph  which,  taken  literally,  gives  color 
to  his  contention.  But,  in  the  statement  of  the  contro- 
versy (Trans.,  fols.  4,  5),  it  is  said:  "The  question  in 
difference,  and  to  be  determined  by  said  court  under 
the  agreed  statement  of  facts  herewith  submitted,  is  as 
follows,  to  wit:  Is  the  defendant.  State  Loan  and  Trust 
Company,  liable  and  indebted  to  the  plaintiff  for  the 
sum  of  $900,  claimed  by  plaintiff  as  an  assessment  for 
the  fiscal  year  1892-93,  upon  solvent  credits  alleged  by 
plaintiff  to  have  been  owned  by  defendant  on  the  first 
Monday  in  March,  1892,  and  described  in  the  statement 
of  facts  hereinafter  set  forth?" 

The  whole  statement  shows  quite  clearly  that  the 
controversy  related  to  only  a  part  of  the  business  of 
the  respondent,  and  the  question  was  whether,  as  to 
that  part,  it  was  in  fact  a  savings  and  loan  corporation. 

Our  conclusion  is,  without  deciding  whether  the  re- 


Digitized  by  VjOOQ  IC 


406  PiMENTAL  V.  Maeques.  [109  Cal. 

spondent  was  legally  authorized  to  transact  the  business 
of  a  savings  corporation,  that,  as  to  the  part  of  its  busi- 
ness in  controversy,  it  was  de  facto  a  savings  corpora- 
tion, and  that  the  taxes  in  question  were  properly  levied 
and  assessed. 

The  said  tax  having  been  collected  by  the  city,  the 
judgment  appealed  from  should  be  reversed  and  the 
agreed  case  dismissed. 

Britt,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  appealed  from  is  reversed,  with  directions  to 
dismiss  the  case. 

McFarland,  J.,  Henshaw,  J.,  Temple,  J. 


[No.  18399.    Department    Two.— October   8,    1895.] 

ANTONIO  Y.  PIMENTAL,  Respondent,  v.  ALBERTO 
S.  MARQUES  et  au,  Defendants.   M.  P.  ROSE,  Ap- 

PELLANT. 

Promissory  Note — Suretyship — Release  of  Surety — ^Evidence — 
Immaterial  Error. — In  an  action  upon  a  note,  where  one  of 
the  makers  of  the  note  pleaded  suretyship  for  the  other  maker, 
and  averred  that  the  consideration  of  the  note  was  an  ante- 
cedent debt;  that  the  principal  debtor  had  placed  property  in 
the  hands  of  a  trustee  for  sale  to  pay  the  note  out  of  the  pro- 
ceeds; that  the  sale  was  postponed  with  the  consent  of  the 
plaintiff;  that  if  the  property  were  sold  a  sufficient  amount  would 
have  been  realized  to  pay  the  note,  and  that  the  property  is 
still  held  without  sale,  and  is  sufficient  in  value  to  secure  the 
payment  of  the  note,  it  is  error  to  refuse  to  allow  the  defendant 
to  testify  that  the  principal  owed  the  debt  before  defendant 
signed  the  note,  and  that  he  signed  it  simply  as  surety;  but  such 
error  is  cured  by  an  instruction  that  the  evidence  in  the  case 
showed  that  he  was  surety  on  the  note,  and  by  the  action  of  the 
court  in  allowing  all  evidence  offered  upon  the  question  of  the 
release  of  suretyship. 

Id. — Pledge — ^Additional  Security — Delay  in  Sale — Surety  not 
Released. — Where  the  property  turned  over  by  the  principal 
debtor  to  the  plaintiff's  trustee  was  by  way  of  pledge  as 
additional  security  for  the  note  to  the  plaintiff,  and  there  ift 
no  proof  that  there  was  any  novation  by  the  substitution  of  a 
new  debtor  with  intent  to  release  the  surety,  or  that  the  holder 
of  the  note  consented  or  agreed  to  look  wholly  to  the  sale  of  the 
pledge,  and  it  appears  that  the    surety  consented    to  delay    tbe 
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selling  of  the  pledge,  in   order   to  prevent  a  sacrifice,  the  surety 
is  not  released  by  the  delay. 

Id. — Agreement  Without  Consent  of  Surety. — ^Where  there  is  no 
novation  of  the  indebtedness,  a  mere  agreement  between  the 
principal  maker  of  the  note  and  the  trustee  for  delay  in  the  sale 
of  the  pledge,  and  the  assent  of  the  payee  to  it,  without  consent 
of  the  surety,  does  not  operate  of  itself  to  discharge  the  surety 
upon  the  note.  ^^ 

Id. — Novation,  How  Constituted — Release  op  Surety. — In  order  to\ 
constitute  a  novation,  the  agreement  between  the  principal  debtor 
and  the  trustee  who  received  the  pledge  as  security  for  the  note  i 
should  not  only  be  assented  to  by  the  holder  of  the  note,  but  it  / 
must  appear  that  the  holder  consented  to  the  substitution  of  this  ' 
obligation  for  the  obligation  evidenced  by  the  note,  or  consented/ 
to  take  the  trustee  as  the  new  debtor  in  place  of  the  surety,  witlj/ 
intent   to  release  him. 

Id. — Extinguishment  of  Note — Surrender — Instruction. — In  the 
novation  of  a  debt  evidenced  by  a  note  the  obligation  of  Une 
note  as  such  is  extinguished,  and  the  note  would  only  remain 
to  mark  the  extent  of  the  new  obligation,  although  the  sur- 
render of  the  note  is  not  essential  to  the  novation;  but  where 
the  court  in  its  instruction  uses  the  words  "surrender  or  ex- 
tinguishment of  the  note/'  in  stating  what  is  essential  to  nova- 
tion, the  jury  could  not  be  misled  by  the  use  of  the  word  "sur- 
render" in  that  connection. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Kings  County.    Justin  Jacobs,  Judge, 

The  facts  are  stated  in  the  opinion, 

Horace  Smith,  for  Appellant. 

It  was  error  to  refuse  to  allow  appellant  to  prove  that 
the  note  was  an  antecedent  debt,  and  that  he  signed  it 
simply  as  surety.  (Civ.  Code,  sec.  2832.)  The  court 
erred  in  giving  conflicting  instructions.  (Brovm  V.  Mc- 
Allister, 39  Cal.  573.)  The  court  erred  in  instructing 
the  jury  that  the  surrender  of  the  note  was  essential  to 
a  novation.  (Civ.  Code,  sees.  1530,  1531.)  Misleading 
instructions  are  ground  for  a  new  trial.  (Slaughter  v. 
Fowler,  44  Cal.  199;  Powers  v.  Wheatley,  45  Cal.  114; 
Whitman  V.  Steiger,  46  Cal.  257.) 

Rowen  Irwin,  and  Newman  Jones,  for  Respondent. 

The  answer  did  not  set  forth  facts  sufficient  to  consti- 
tute a  defense  by  way  of  novation  or  release  of  the  surety, 
it  not  being  averred  that  the  postponement  of  the  sale 
was  not  made  by  and  with  the  consent  of  the  surety. 
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and  the  plaintiff  was  entitled  to  judgment  on  the  plead- 
ings. (Hook  V.  White,  36  Cal.  299.)  Any  error  in  the 
admission  of  evidence  was  cured  by  the  instruction  of 
the  court  that  the  evidence  showed  that  defendant  Rose 
was  surety  on  the  note.  The  instructions  were  not  mis- 
leading. 

Haynes,  C. — ^This  appeal  is  from  the  judgment  upon 
the  judgment-roll  and  a  bill  of  exceptions. 

The  action  was  upon  a  promissory  note  made  by  the 
defendants  to  the  plaintiff  on  September  1,  1892,  pay- 
able one  year  after  date,  for  the  sum  of  eighteen  hun- 
dred and  seventy-two  dollars,  with  interest  at  ten  per 
cent.  It  was  stipulated  in  the  note  that  in  case  any 
suit  should  be  instituted  thereon  the  makers  should 
pay  such  additional  sum  as  the  court  might  adjudge 
to  be  reasonable  as  attorney's  fees  therein.  Marques 
made  default.  Rose  answered,  alleging  that  he  executed 
the  note  as  surety  for  the  defendant,  and  that  the  con- 
sideration of  the  note  was  an  antecedent  debt,  which, 
at  the  date  of  the  note.  Marques  owed  to  the  plain- 
tiff. He  further  alleged  that  on  or  about  September 
10,  1893,  Marques  was  the  owner  of  about  nineteen 
hundred  sheep  and  other  property,  and  that  on  said 
date  he  placed  them  in  the  hands  of  one  Biddle  for  sale, 
and  that  plaintiff  and  said  Marques  agreed  between 
themselves  that  Biddle  should  hold  said  sheep  and  sell 
the  same,  and  out  of  the  proceeds  of  said  sale  pay  the 
plaintiff  the  principal  and  interest  of  said  note,  and 
that  in  pursuance  of  said  agreement  Biddle  advertised 
said  sheep  for  sale,  and,  with  the  consent  of  plain- 
tiff, postponed  the  sale,  and  that  he  had  not  yet  sold 
said  sheep  or  any  part  of  them.  It  was  also  alleged 
that  Biddle  would  have  sold  said  sheep  at  the  time  ad- 
vertised for  the  sale  if  plaintiff  had  not  consented  that 
the  sale  should  not  take  place  until  the  price  of  sheep 
should  increase ;  and  that  if  sold  at  the  time  advertised 
for  the  sale,  sufficient  would  have  been  realized  to  pay 
and  discharge  said  note;  that  said  sheep  were  then,  and 


Digitized  by  VjOOQ  IC 


Oct.  1896.]  PIMENTAL  V.  MARQUES.  409 

are  now,  of  the  reasonable  value  of  two  thousand  nine 
hundred  dollars,  and  that  Biddle  still  held  them  under 
said  agreement  between  the  plaintiff  and  defendant 
Marques. 

The  action  was  tried  by  a  jury,  and  resulted  in  a  ver- 
dict for  the  plaintiff  for  the  full  amount  claimed^  and 
judgment  was  entered  thereon.  Upon  the  trial  appel- 
lant was  sworn  on  his  own  behalf,  and  was  asked  the 
following  question:  "Did  Marques  owe  this  same  debt 
before?  Was  Marques  indebted  to  Pimental  at  the  time 
you  signed  the  note?  "The  plaintiff  objected  to  the  ques- 
tion, that  it  was  immaterial,  and  that  the  allegation  in 
the  answer,  that  it  was  given  for  an  antecedent  debt, 
was  surplusage.  The  court  sustained  the  objection,  and 
defendant  excepted.  The  witness  was  also  asked :  "You 
signed  it  simply  as  surety?''  and  a  similar  objection  was 
made  thereto,  and  sustained,  and  the  defendant  excepted, 
and  these  rulings  are  assigned  for  error.  The  ruling 
was  clearly  erroneous  (Civ.  Code,  pec.  2832) ;  but  the 
question,  however,  remains,  Was  defendant  injured  by 
this  ruling?  The  court  instructed  the  jury  that  "The 
evidence  in  this  case  shows  that  Rose  was  a  surety  on 
the  note."  So  far  as  the  fact  of  suretyship,  therefore, 
was  concerned,  the  instruction  was  as  beneficial  to  the 
defendant  as  any  testimony  upon  that  point  could  have 
been.  Appellant  contends,  however,  that  the  ruling 
compelled  him  to  try  the  case  upon  the  view  taken  by 
the  court  of  the  facts  set  up  in  the  answer,  which  was 
that  the  answer  set  up  a  novation  of  contract  rather 
than  a  release  of  the  defendant  as  surety.  If  appellant 
was  in  fact  released  from  his  liability  as  surety,  such  re- 
lease must  have  been  based  upon  some  act  of  plaintiff, 
or  some  agreement  between  the  parties  in  relation  to 
the  sheep;  and  upon  that  point  there  was  no  restriction 
in  the  examination  of  the  witnesses,  and  the  bill  of  ex- 
ceptions discloses  no  objection  or  ruling  which  could 
possibly  have  prevented  a  full  disclosure  of  all  the  facts; 
and  therefore  appellant  was  not  injured  by  the  ruling  of 
the  court  above  noted. 
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The  ground  upon  which  Rose  claims  that  he  was  re- 
leased as  surety  is  that  his  principal,  the  defendant 
Marques,  placed  his  property  out  of  his  control  and  con- 
veyed it  to  Biddle  as  pledgee  for  the  security  of  plain- 
tiff, and  that  this  operated  to  discharge  him  from 
liability  as  surety,  though  it  might  not  establish  a  no- 
vation. A  brief  statement  of  the  evidence  in  relation 
to  the  contract  alleged  in  the  answer  is  necessary  for 
the  consideration  of  all  the  questions  in  the  case. 

The  agreement  between  the  defendant  Marques  and 
Biddle  was  made  March  13,  1893,  before  the  note  here 
in  suit  matured.  Under  this  agreement  Marques  trans- 
ferred to  Biddle  sheep  to  the  number  of  about  nineteen 
hundred  and  eighty-seven  ewes,  and  about  fifteen  hun- 
dred young  lambs,  and  certain  horses  and  a  wagon.  At 
the  time  of  this  contract  there  was  a  prior  lien  upon 
the  property  in  favor  of  Shubert,  Beal  &  Co.,  which 
Biddle  agreed  to  pay  off  and  discharge;  that  the  prop- 
erty so  transferred  was  to  be  sold  by  Biddle  "to  the 
best  advantage,  either  at  private  sale  or  public  auction, 
and  out  of  the  proceeds  pay  the  amount  you  have  ad- 
vanced to  Messrs.  Shubert,  Beal  &  Co. ;  pay  to  the  party 
holding  the  note  that  M.  P.  Rose  indorsed  for  me  of 
eighteen  hundred  dollars  and  interest ;  also,  note  of  four 
hundred  and  sixty-seven  dollars  and  fifteen  cents,  owing 
Manuel  V.  Maydne,  dated  October  13,  1892,  due  Novem- 
ber 1,  1892;  also,  any  other  notes  or  accounts  dua 
Then  when  sale  is  made,  if  any  money  is  left,  the  said 
J.  D.  Biddle  is  to  pay  the  balance  to  the  said  Albertoi 
Marques  or  his  order  or  assigns,  sheep  to  be  sold  as  soon 
as  circumstances  will  permit,  or  as  soon  as  J.  D.  Biddle 
deems  advisable.'* 

Under  this  agreement  Biddle  discharged  the  lien  of 
Shubert,  Beal  &  Co.,  and  took  possession  of  tiie  sheep, 
but  at  what  precise  date  does  not  appear.  It  does  ap- 
pear, however,  that  a  few  days  after  Marques'  note  to 
plaintiff  became  due.  Marques,  Rose,  Pimental,  and  Bid- 
dle met  at  Biddle's  office.  Biddle  testified  that  the 
agreement  between  Marques  and  himself  above  referred 
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to  was  read  to  the  plaintiff.  This  the  plaintiff  denies, 
but  the  agreement,  or  at  least  that  the  fact  that  the 
property  above  mentioned  was  left  in  the  hands  of  Bid- 
die  to  be  sold  for  the  purpose  of  paying  the  note  in 
question  was  communicated  to  him,  is  not  disputed. 

Taking  the  evidence,  however,  most  strongly  in  favor 
of  appellant,  it  may  be  said  that  plaintiff  agreed  to  the 
arrangement  with  Biddle  to  sell  the  sheep,  and  that 
Marques  and  Rose  relied  upon  the  sale  of  the  sheep  to 
meet  their  obligation  to  the  plaintiff.  At  the  first  in- 
terview between  these  parties  defendant  Rose  wanted 
twenty  days'  time  for  Biddle  to  sell  the  sheep,  claiming 
that  it  was  necessary  to  properly  advertise  the  sale;  the 
plaintiff  thought  fifteen  days  long  enough,  and  it  was 
agreed  that  fifteen  days'  notice  should  be  given.  That 
at  that  time,  owing  to  the  financial  crisis  which  affected 
the  whole  country  and  the  suspension  of  banks  and  re- 
fusal of  other  banks  to  loan  money,  it  was  found  to  be 
impracticable  to  sell  the  sheep  without  a  great  sacrifice, 
and  it  is  claimed  that  plaintiff  consented  that  Biddle 
should  exercise  his  discretion  in  regard  to  selling,  and 
that  he  did  not  want  to  see  the  property  sacrificed. 

However  this  may  be,  there  is  no  testimony  in  the 
case  tending  to  show  that  appellant  did  not  consent  to 
the  delay  in  selling  the  property.  Nor  do  I  find  any 
evidence  tending  to  show  that  the  plaintiff  regarded  the 
arrangement  between  Marques  and  Biddle  otherwise 
than  as  a  means  of  raising  money  for  the  payment  of 
his  claim,  or,  at  the  most,  as  additional  security  for  its 
payment.  Nor  do  I  find  any  evidence  that  the  plaintiff 
consented  to  "the  substitution  of  a  new  debtor  in  place 
of  the  old  one  with  intent  to  release  the  latter";  that  is, 
that  the  plaintiff  did  not  consent  or  agree  to  look  wholly 
to  the  sale  of  the  sheep,  or  to  release  the  plaintiff  from 
his  liability  as  surety  upon  the  promissory  note. 

Upon  these  questions,  therefore,  I  conclude  that  ap- 
pellant, having  consented  to  the  delay  in  selling  the 
sheep,  was  not  released  as  surety,  and  that  there  was  no 
novation  of  the  obligation. 
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Appellant  also  contends  that  the  court  erred  in  its 
third  instruction  given  at  request  of  the  plaintiff.  This 
instruction  is  as  follows :  ''In  order  to  establish  a  de- 
fense set  up  by  defendant  in  his  answer  herein,  defend- 
ant Rose  must  prove  by  a  preponderance  of  evidence 
that  the  plaintiff  Pimental  consented  to  the  postpone- 
ment of  the  sale  of  sheep  advertised  by  Biddle/'  The 
exception  to  this  instruction  seems  to  be  based  upon  the 
theory  that  the  agreement  between  Marques  and  Biddle, 
and  the  assent  of  plaintiff  to  it,  operated  of  itself  to  dis- 
charge appellant  as  surety.  We  have  already  seen, 
however,  that  there  was  no  novation,  and  therefore  the 
instruction  is  not  obnoxious  to  the  criticism  of  appel- 
lant. It  is  said,  however,  upon  this  point  that  "if  Rose 
had  consented  to  the  postponement  of  the  sale  a  differ- 
ent question  would  be  presented  which  the  instruction 
does  not  deal  with."  I  find  nothing  in  the  bill  of  ex- 
ceptions which  indicates  that  Rose  did  not  consent  to 
the  postponement  of- the  sale,  nor  do  I  see  any  conflict 
between  the  instruction  above  quoted  and  instruction 
number  5  given  at  request  of  defendant,  as  it  is  certaiiily 
very  clear  that  if  there  were  in  fact  a  novation.  Rose 
could  not  be  affected  by  any  delay  in  disposing  of  the 
sheep,  whether  with  or  without  the  consent  of  the  plain- 
tiff, nor  did  the  court  err  in  refusing  to  give  the  fourth 
instruction  asked  for  by  the  defendant,  inasmuch  as 
said  instruction  omitted  one  material  fact  necessary  to 
satisfy  the  legal  definition  of  novation,  namely:  That 
the  agreement  between  Marques  and  Biddle  should  not 
only  be  assented  to  by  the  plaintiff,  but  that  the  plaintiff 
consented  to  the  substitution  of  this  obligation  for  the 
obligation  evidenced  by  the  promissory  note,  or  that  he 
consented  to  take  Biddle  as  a  new  debtor  in  place  of  the 
appellant,  whose  obligation  was  fixed  by  the  terms  of  the 
promissory  note,  and  that  with  the  intent  to  release  him 

The  court  further  instructed  the  jury,  of  its  own  mo- 
tion, as  follows:  "Bear  in  mind,  gentlemen  of  the  jury, 
that  the  consent  of  the  plaintiff  to  the  substitution  of 
one  contract  for  another   is   an  essential  thing  in  the 
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action,  and  the  surrender  or  extinguishment  of  the  note 
is  another  essential  thing."  This  instruction,  it  is  con- 
tended, is  erroneous,  and  that  inasmuch  as  the  evidence 
discloses  the  possession  of  the  original  note  by  plaintiff, 
the  jury  must  have  known  there  had  been  no  surrender 
of  the  note,  and  that  therefore  under  this  instruction 
were  bound  to  find  for  the  plaintiff.  We  agree  with 
counsel  for  appellant  that  the  "surrender**  of  the  note 
was  not  essential  to  the  novation,  though  by  novation 
the  obligation  of  the  note,  as  such,  would  be  "extin- 
guished.'' The  note  would  only  remain  to  mark  the 
extent  of  the  new  obligation,  and  wOuld  have  no  legal 
existence  beyond  that  The  court  having  used  the 
words  "surrender  or  extinguishment"  in  this  connec- 
tion, the  jury  could  not  have  been  misled  by  the  use  of 
the  word  "surrender."  The  judgment  appealed  from 
should  be  affirmed. 

Searls,  C,  and  Vancuef,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  appealed  from  is  affirmed.       Henshaw,  J. 

Temple,  J.,  concurred  in  the  judgment. 


[No.   18410.    Department    Two.— October    8,    1895.] 

CLARA  TERRILL,  Respondent,  v.  GEORGE  P.  TER- 
RILL, Appellant. 

Divorce — Desertion  —  Failure  to  Provide — Pleading— Affirmative 
Answer — Findings. — In  an  action  for  divorce,  for  willful  de- 
sertion and  for  failure  to  provide  the  necessaries  of  life,  where 
the  answer  takes  issue  upon  both  grounds  of  divorce  alleged  • 
the  complaint,  an  affirmative  defense  in  the  answer  alleging  that 
the  defendant  has  at  all  times  been  willing  and  has  repeatedly 
offered  to  take  plaintiff  and  their  minor  children  and  provide 
for  them  the  necessaries  of  life,  and  to  perform  and  fulfill  toward 
the  plaintiff  all  the  obligations  of  a  husband,  does  not  present 
any  new  issue  which  requires  a  separate  finding;  and  findings 
upon  the  issues  of  desertion  and  failure  to  provide  fully  cover 
and  include  all  the  facts  alleged  in  the  affirmative  defense. 
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Id. — SuFnaENCY  of  Complaint — ^Evidence — Separate  Property  of 
Plaintiff — Immaterial  Question. — Where  a  divorce  is  sought 
for  willful  desertion,  and  also  for  failure  of  defendant  to  pro- 
vide for  the  plaintiff,  and  the  complaint  states  a  cause  of  action 
for  desertion,  which  is  supported  by  the  findings  and  judgment, 
the  question  whether  the  complaint  also  states  a  sufficient  cause 
of  action  for  failure  of  defendant  to  provide  for  the  plaintiff, 
and  whether  evidence  was  proper  to  the  effect  that  she  had 
separate  property  from  the  proceeds  of  which  she  had  a  support, 
is  inmiaterial 

Id.— Support  of  Judgment— One  Good  Count  Suffiqent. — ^A  judg- 
ment cannot  be  reversed  where  there  is  one  good  count  of  the 
complaint,  because  of  the  insufficiency  of  another  cause  of  action 
stated  therein. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Lassen  County.    G.  G.  Clough,  Judge. 

The  facts  are  stated  in  the  opinion. 

Shinn  &  Shinn,  for  Appellant. 

The  plaintiff  having  sufficient  separate  property  of 
her  own,  cannot  obtain  a  divorce  for  failure  to  provide. 
(Civ.  Code,  sees.  92,  155;  Washburn  v.  Washburn,  9  CaL 
475;  Stewart  on  Marriage  and  Divorce,  sec.  281;  Ry craft 
v.  Ry  craft,  42  CaL  444.)  The  court  erred  in  failing  to 
find  upon  the  special  issue  as  to  the  willingness  and 
offers  of  plaintiff  to  provide.     (Civ.  Code,  sec.  102.) 

Goodwin  &  Goodwin,  for  Respondent. 

The  affirmative  allegations  in  defendant's  answer 
were  in  effect  a  denial,  and  the  issues  are  fully  met  by 
the  findings.  (Thompson  V.  Thompson,  52  Cal.  157; 
Swasey  V.  Adair,  88  Cal.  182.)  It  is  the  duty  of  tiie  hus- 
band to  support  the  wife,  and  his  failure  to  provide  for 
her,  having  the  ability  to  do  so,  is  ground  for  divorce. 
(Civ.  Code.  sees.  92,  106,  165,  174-76.)  There  being  a 
sufficient  cause  of  action  for  divorce  for  desertion,  the 
question  of  failure  to  provide  is  immaterial,  because  not 
affecting  any  substantial  right.  (Code  Civ.  Proc,  sec. 
475.) 

Haynes,  C. — ^Action  for  divorce.  The  plaintiflf  had 
judgment,  and  defendant  appeals  therefrom  upon  the 
judgment-roll,  containing  a    bill  of    exceptions.       The 
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complaint  stated  three  causes  of  action:  1.  For  willful 
desertion;  2.  Failure  to  provide  the  common  necessaries 
of  life  because  of  defendant's  idleness,  profligacy,  and 
dissipation;  and  8.  That  defendant,  having  the  ability 
to  provide  plaintiff  with  the  common  necessaries  of  life, 
has,  for  more  than  one  year  last  past,  failed  to  do  so. 
The  defendant  denied  all  the  material  allegations  of  the 
several  causes  of  action,  and  for  separate  defenses  al- 
leged that  the  plaintiff  deserted  and  abandoned  the 
defendant  without  cause  and  against  his  will,  and  that 
defendant  has  at  all  times  been  willing,  and  has  repeat- 
edly offered,  and  is  now  willing,  to  take  plaintiff  and 
the  minor  children  and  provide  for  them  the  necessaries 
of  life,  and  to  perform  and  fulfill  all  the  obligations  of 
a  husband  and  father. 

The  court  found  that  on  or  about  the  nineteenth  day 
of  October,  1890,  the  defendant  willfully  and  without 
cause  deserted  and  abandoned  the  plaintiff,  and  that  he 
ever  since  has  and  still  continues  willfully  and  without 
cause  to  desert  and  abandon  the  plaintiff,  and  to  live 
separate  and  apart  from  her  without  any  sufficient  cause 
or  any  reason,  and  against  her  will,  and  without  her  con- 
sent; that  the  defendant  has  the  ability  to  provide  plain- 
tiff with  the  common  necessaries  of  life,  but  for  more 
than  one  year  last  past  he  has  failed  to  do  so,  but  that 
such  failure  was  not  caused  by  his  idleness,  profligacy, 
or  dissipation. 

The  court  further  found  that  there  were  two  children, 
issue  of  said  marriage,  both  girls,  one  aged  five  years 
and  the  other  three  years ;  and  the  custody  of  them  was 
given  to  the  plaintiff  until  the  further  order  of  the  court, 
she  having  sufficient  separate  property  to  care  for  and 
educate  them. 

Appellant  specifies  as  error  for  which  the  judgment 
should  be  reversed,  that  the  court  failed  to  find  upon  the 
issue  raised  by  the  fourth  count  of  defendant's  answer, 
viz. :  Whether  defendant  has  at  all  times  been  willing 
and  has  repeatedly  offered  to  take  plaintiff  and  her 
minor  children  and  provide  for  them  the  necessaries  of 
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life,  and  perform  and  fulfill  toward  the  plaintiff  all  the 
obli£:ations  of  a  husband. 

The  fourth  defense  pleaded  by  plaintiff  consisted  of 
affirmative  allegations  inconsistent  with  the  averments 
in  the  complaint  charging  desertion  and  failure  to  pro- 
vide, and,  as  these  allegations  of  the  complaint  were 
specifically  denied  in  the  first  and  second  paragraphs  of 
the  answer,  all  the  facts  alleged  in  the  fourth  defense 
could  have  been  given  in  evidence  under  said  denials, 
and  no  new  or  additional  issue  was  raised  thereby. 
The  findings  upon  the  issues  of  desertion  and  failure  to 
provide  fully  covered  and  included  all  facts  alleged  in 
said  fourth  defense.  The  remaining  specifications  are 
to  the  rulings  of  the  court  upon  the  admission  and  ex- 
clusion of  testimony. 

The  objections  to  the  questions  put  to  plaintiffs  wit- 
ness, E.  Kingsbury,  upon  cross-examination,  touching 
plaintiff's  separate  property,  objected  to  by  plaintiff  as 
not  proper  cross-examination,  were  properly  sustained. 
The  defendant,  however,  was  not  prevented  thereby 
from  calling  the  same  witness  or  other  witnesses  to  the 
facts  sought  to  be  shown  upon  the  cross-examination  of 
this  witness.  The  object  of  counsel  in  said  cross-exam- 
ination of  the  witness  Kingsbury  was  stated  by  appel- 
lant's counsel  to  be  that  ''if  she  had  any  support  from 
the  proceeds  of  her  own  property  she  is  not  entitled  to 
a  divorce'';  and  this  point  is  strongly  insisted  upon  in 
his  brief. 

The  same  question  is  made  upon  demurrer  to  the 
second  and  third  counts  of  the  complaint,  each  of  which 
were  based  upon  the  failure  of  defendant  to  provide  for 
the  plaintiff.  It  is  not  necessary,  however,  to  consider 
or  decide  whether  the  fact  that  plaintiff  has  sufficient 
means  for  the  support  of  herself  and  children  would 
constitute  a  defense  to  an  action  for  divorce  based  upon 
the  husband's  failure  to  provide  for  either  the  plaintiff 
or  her  children,  since  a  cause  of  action  was  stated  upon 
the  ground  of  desertion,  and  the  court  made  a  finding 
supporting  that  count  of  the  complaint,  and  if  there  is 
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one'  good  count  of  the  complaint  sustained  by  the  find- 
ings, the  judgment  cannot  be  reversed  because  of  the  in- 
sufficient statement  of  other  causes  of  action.  Neither 
the  wealth  nor  the  poverty  of  either  of  the  parties  can 
affect  the  question  of  willful  desertion. 
The  judgment  appealed  from  should  be  affirmed. 

Britt,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in   the   foregoing  opinion  the 
judgment  appealed  from  is  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Temple,  J. 


[Nos.  19408,  19464.    Department  Two. — October  8,  1895.] 

JOHN  MADDOCK,  Administrator,  etc..  Appellant 
AND  Respondent,  v.  W.  H.  RUSSELL  et  al..  Appel- 
lants AND  Respondents. 

Estates  op  Deceased  Persons — Administration  Statutory — Com- 
mon Law. — Proceedings  in  this  state  for  the  administration  of 
the  estate  of  deceased  persons  are  purely  statutory;  and  the  let- 
ter and  spirit  of  the  system  established  by  legislation  are  to  be 
first  consulted,  and  the  statutory  rule  followed,  in  any  case,  so 
far  as  given,  before  resort  can  be  had  for  guidance  to  the  rules 
of  the  common  law. 

Id. — Power  of  Administrator  —  Unauthorized  Extension  op 
Credit. — ^An  administrator  is  required  by  statute  to  collect  all 
debts  due  to  the  estate,  and  is  answerable  for  the  amount  of  any 
debts  remaining  uncollected  through  his  fault,  and  must  settle 
the  estate  with  reasonable  dispatch;  and  he  cannot,  without  the 
authority  of  the  court,  bind  the  estate  by  agreeing  to  delay 
collection  of  a  debt  due  the  estate  for  a  period  of  years,  in  order 
to  determine  whether  a  contingent  right  of  setoff  shall  become 
absolute,  when  such  contingent  right  has  not  been  presented  or 
allowed  as  a  claim  against  the  estate. 

Id. — Conveyance  by  Decedent — Mortgage  for  Purchase  Money — 
Disputed  Title  —  Indemnity — Presentation  of  Contingent 
Claim. — ^Where  land  was  conveyed  by  the  decedent  in  his  life- 
time, by  deed  of  grant,  without  express  warranty,  and  notes  and 
a  mortgage  were  taken  by  him  for  the  unpaid  purchase  money, 
and  subsequently  thereto,  when  a  dispute  had  arisen  as  to  the 
title  of  a  part  of  the  land,  the  decedent  gave  a  contract  of  in- 
demnity to  his  grantee  agreeing  to  reimburse  the  grantee  for  any 
portion  of  the  land  lost  to  him  at  a  fixed  price  per  acre,  with 
interest  thereon,  such  agreement  does  not  modify  the  obligation 
of  the  notes  and  mortgage,  but  is  a  personal  promise  of  reim- 
bursement,  creating  a   contingent    liability,   which  must    be  pre- 
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sented  to  the  administrator  for  allowance  as  a  claim  against  the 
estate;  and,  if  not  so  presented  within  the  time  fixed  by  statute, 
it  is  barred  forever. 

Id. — Sbtoft — Rebate  from  Mortgaged  Notes — ^Loss  Barred  by 
Statute.— The  agreement  of  indemnity  could  not  give  a  right  of 
setoff,  unless  there  was  a  loss  within  its  meaning,  when  the 
notes  became  due  and  payable,  and  if  before  that  time  the  con- 
tingent claim  for  indemnity  for  loss  is  barred  by  statute  through 
nonpresentation  of  it  as  a  claim  against  the  estate  of  the  deceas- 
ed mortgagee,  no  loss  can  thereafter  be  a  proper  ground  for  re- 
bate from  the  amount  due  on  the  mortgage  notes. 

Id. — Defense  to  Mortgage— Possession  of  Tract  not  Conveyed— 
Rescission— Restitution. — If  the  grantees  of  the  decedent  received 
and  held  possession  of  land  not  described  in  the  deed  and  mort- 
gage, they  cannot  claim  rescission  as  a  defense  to  a  foreclosure 
of  the  mortgage  where  they  have  not  taken  the  steps  requisite 
to  entitle  them  to  rescind,  and  have  made  no  offer  to  redeliver  the 
possession  of  the  land  received,  nor  to  account  for  the  profits 
thereof,  and  a  mere  offer  in  the  answer  to  reconvey  the  land 
conveyed   is  not  sufficient. 

Cross-appeals  by  plaintiff  from  a  judgment  of  the 
Superior  Court  of  Los  Angeles  County,  and  by  defend- 
ants from  the  judgment  and  from  an  order  denying  their 
motion  for  a  new  trial.    William  P.  Wade,  Judge. 

The  facts  are  stated  in  the  opinion. 

C.  M.  Stephens,  and  Albert  M.  Stephens,  for  Plaintiffs. 

The  administrator  could  not  extend  the  time  for  the 
payment  of  the  debt  or  bind  the  heirs  by  contract. 
(Eiseribise  V.  Eisenbise,  4  Watts,  184;  Landry  v.  Delas, 
25  La.  Ann.  181;  Matter  of  Loper,  2  Redf.  545;  Rush  V. 
McDermott,  50  Cal.  471;  MuUigan  v.  Smith,  59  Cal.  225.) 
The  defendants  lost  their  right  to  their  claim  by  not 
presenting  it  as  a  claim  against  the  estate.  (McDonald 
V.  McElroy,  60  Cal.  494.) 

Chapman  &  Hendrick,  for  Defendants. 

The  administrator  had  a  common-law  power  to  ex- 
tend time,  which  was  not  taken  away  by  the  code. 
(Movlton  V.  Holmes,  57  Cal.  337.)  There  never  was  a 
contract  of  sale,  consent  thereto  having  been  obtained 
through  mistake.  (Civ.  Code,  sees.  1567,  1580;  2  Pome- 
roy's  Equity  Jurisprudence,  sees.  853,  870.) 
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Britt,  C, — ^There  are  two  appeals  in  this  case,  one  by 
plaintiff  from  the  judgment,  the  other  by  defendants 
from  the  judgment  and  order  denying  their  motion  for 
new  trial — ^plaintiff  claiming  that  the  court  allowed  him 
to  recover  less  than  he  was  entitled  to  have,  and  the 
defendants  insisting  that  he  should  have  recovered 
nothing  at  all.  Lawrence  Welch  was  the  owner  of  a  tract 
of  land  containing  about  52  acres  in  Los  Angeles  county. 
On  May  19,  1887,  he  and  his  wife,  Martha  A.  Welch, 
made  a  deed  purporting  to  "grant,  bargain,  sell,  and 
convey^'  to  defendants  a  part  of  the  said  tract  contain- 
ing 83.29  acres.  The  price  was  $6,600;  and  defendants 
then  paid  a  portion  of  the  purchase  money,  and  for  the 
balance  unpaid  executed  to  said  Lawrence  their  two 
promissory  notes  for  the  sum  of  $2,800  each,  one  to  be- 
come due  on  May  19,  1888,  and  the  other  on  May  19, 
1889;  these  were  secured  by  mortgage  of  same  date  as 
the  deed  on  the  premises  described  in  the  deed.  Said 
deed  was  duly  recorded  in  the  proper  office  on  the  day 
of  its  date.  On  July  9,  1887,  one  E.  J.  Baldwin  con>- 
menced  an  action  in  the  superior  court  of  said  county 
against  Lawrence  Welch  for  the  recovery  of  certain 
lands,  including  (as  the  court  found)  some  part  of  the 
tract  previously  conveyed  by  said  deed  to  defendants. 
November  7,  1887,  Lawrence  Welch  and  his  said  wife  en- 
tered into  a  written  agreement  with  defendants  reciting 
the  execution  of  said  deed  and  notes  and  the  pendency  of 
said  action  brought  by  Baldwin,  and  providing  that  the 
grantors  in  the  deed — Welch  and  wife — ^would  defend 
the  same,  and  that  "in  case  they  should  not  be  success- 
ful in  defending  said  action,  and  any  portion  of  said  33 
acres  should  be  lost"  to  the  defendants  here,  then  said 
Welch  and  wife  would  reimburse  them  for  all  the  said 
33  acres  which  might  be  lost  to  them  at  the  rate  of  $200 
per  acre  with  interest,  at  ten  per  cent  per  annum  from 
May  19,  1887,  to  such  time  as  it  should  be  finally  de- 
cided that  the  title  of  the  parties  to  such  agreement  is 
not  good.  Lawrence  Welch  died  December  24,  1887, 
and  his  widow,  said  Martha,  in  January,  1888,  received 
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letters  of  administration  on  his  estate  from  the  said 
superior  court.  On  December  18,  1888,  in  consequence 
of  the  pendency  of  the  Baldwin  suit,  the  administratrix 
indorsed  on  each  of  said  notes  the  following:  "For  valu- 
able consideration  I  hereby  extend  the  payment  of  the 
within  note  till  the  19th  of  May,  1892.  Martha  A. 
Welch."  No  order  of  court  was  obtained  authorizing  or 
approving  such  extension  of  time.  On  November  20, 
1889,  judgment  was  entered  in  said  case  of  Baldwin  v. 
Welch,  whereby  Baldwin  was  adjudged  to  recover  of 
Welch  10.83  acres  of  the  land  described  in  the  mort- 
gage. From  the  time  of  the  execution  of  the  said  deed 
to  defendants,  however,  until  the  present,  defendants 
have  had  exclusive  and  undisturbed  possession  of  the 
whole  of  the  mortgaged  land.  The  administratrix  caused 
notice  to  creditors  of  said  deceased  to  be  first  published 
on  January  28,  1888,  and  the  time  for  presentation  of 
claims  against  the  estate  had  expired  before  the  com- 
mencement of  this  action.  The  defendants  presented 
no  claim  on  account  of  the  said  agreement  of  November 
7,  1887,  for  allowance  against  the  estate.  Mrs.  Welch 
resigned  her  office  of  administratrix  in  May,  1890,  and 
thereupon  Maddock,  the  present  plaintiff,  received  let- 
ters of  administration  in  her  stead.  This  action  to  fore- 
close the  mortgage  was  begun  June  26,  1890. 

Defendants  pleaded  in  defense  the  matters  above  out- 
lined relating  to  the  extension  of  time  of  payment  and 
the  Baldwin  suit;  and  on  October  31,  1892,  after  the 
trial  of  this  action  was  partly  had,  filed  an  amendment 
to  their  answer,  alleging  that  the  land  described  in  the 
deed  of  Welch  and  wife  to  them,  and  in  the  mortgage,  is 
not  the  land  which  Welch  pointed  out  to  them  before 
the  sale,  and  which  they  supposed  they  were  purchas- 
ing; that  it  was  a  case  of  mutual  mistake,  arising  from 
the  location  of  the  land  with  reference  to  a  certain  fence ; 
that  Welch  showed  them  land  lying  south  of  the  fence, 
and  they  supposed  themselves  to  be  purchasing  the  land 
thus  shown,  but  that  the  land  described  in  the  deed  lies 
north  of  the  fence;  that  Welch  did  not  have  the  title  to 
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the  land  that  he  showed  them,  and  the  deed  conveyed 
no  interest  therein;  that  they  did  not  discover  such 
mistake  until  after  the  commencement  of  the  trial ;  they 
offer  to  reconvey  such  interest  as  passed  to  them  under 
the  deed  upon  repa3rment  to  them  of  the  sum  paid  on 
the  purchase  of  the  land,  or  without  repa3anent  if  the 
estate  has  not  means  for  that  purpose,  and  crave  a  re- 
scission of  the  sale.  It  is  not  alleged  that  defendants 
did  not  receive  from  Welch  possession  of  the  tract  he 
assumed  to  sell  them  or  that  they  have  been  disturbed 
in  such  possession. 
•  Defendants  paid  the  interest  on  both  the  said  notes 
to  May  19,  1890,  and  also  $900  on  the  principal  of  the 
one  first  maturing.  By  its  judgment  the  court  directed 
the  sale  of  the  mortgaged  land,  less  10.82  acres  thereof 
included  in  the  recovery  in  Baldwin  V.  Welch,  and  the 
application  of  the  proceeds  to  the  pa3anent  of  the  amount 
due  on  the  notes  and  mortgage — deducting  therefrom, 
however,  the  sum  of  $2,164,  and  ten  per  cent  annual 
interest  thereon  from  May  19,  1887,  in  all  $3,374.33,  qp 
account  of  the  agreement  of  Welch  and  wife  to  reim- 
burse defendants  at  the  rate  of  $200  per  acre  for  the 
land  lost  in  the  suit  of  Baldwin ;  the  net  sum  thus  ascer- 
tained to  be  due  to  plaintiff  was  $2,097.67,  besides  coun- 
sel fees  and  costs. 

1.  The  first  question  arising  on  the  record  is  upon  the 
effect  of  the  extension  of  time  of  payment  allowed  by 
the  administratrix — defendants  maintaining  that  it  re- 
sults therefrom  that  the  action  commenced  by  her  suc- 
cessor nearly  two  years  before  the  expiration  of  the  time 
as  thus  extended  is  prematurely  brought,  and  should  be 
dismissed.  When  we  recall  the  early  practice  which 
obtained  in  the  administration  of  the  effects  of  a  dece- 
dent— ^that  it  was  considered  that  the  persons  most  fit 
to  have  in  trust  the  goods  of  the  deceased  were  those 
who  in  his  lifetime  administered  to  the  needs  of  his 
soul,  and  hence  that  control  of  his  personal  assets  was 
committed  to  prelates,  who  might  seize  the  same,  and 
(excepting  the  "reasonable  parts"  of  the  wife  and  chil- 
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dren,  if  he  had  any)  might  give,  alien,  or  sell  them  at 
will,  and  apply  the  same,  or  the  proceeds  thereof,  to  pious 
uses,  without  any  liability  to  account  for  their  conduct 
save  to  Grod  and  their  consciences  (2  Stephen's  Commen- 
taries, 230) ;  that,  by  the  common  law,  the  administrator 
has  absolute  power  of  disposal,  other  than  testamentary, 
over  the  personal  effects  of  his  intestate,  and  may  even 
pledge  or  mortgage  them,  without  restriction,  so  long 
as  his  acts  are  not  actually  or  constructively  fraudu- 
lent (Williams  on  Executors,  564,  801,  et  seq.) — it  must 
be  conceded,  we  think,  that  the  extension  of  time  granted 
by  the  administratrix  in  this  case  was  valid  and  effec- 
tual if  her  authority  had  no  limitations  beyond  the  rules 
of  the  common  law,  she  being  liable  to  the  estate  as  for 
waste  if  the  power  was  indiscreetly  exercised.  (Berry  V. 
Parker,  3  Smedes  &  M.  625,  640.)  An  English  statute 
passed  in  1881  expressly  provides  that  an  administrator 
may  allow  any  time  for  the  payment  of  any  debt  without 
being  responsible  for  loss  occasioned  by  his  act  done  in 
good  faith  (44  &  45  Vict.,  c.  41,  sec.  37) ;  and  this,  to  the 
extent  that  it  defines  his  authority,  seems  to  be  merely 
declaratory  of  the  law.  But  in  this  state,  it  has  been 
said,  proceedings  for  the  administration  of  the  estates 
of  deceased  persons  are  purely  statutory  (Smith  v. 
Westerfield,  88  Cal.  378;  Buckley  v.  Superior  Court,  102 
Cal.  8;  41  Am.  St.  Rep.  135),  and  while  it  is  not  meant 
by  this  remark  that  the  authority  of  those  charged  with 
the  conduct  of  such  proceedings  is  regulated  solely  by 
statute  (Movlton  v.  Holmes,  57  Cal.  337),  yet  the  letter 
and  the  spirit  of  the  system  established  by  legislation  are 
to  be  first  consulted  as  the  repository  of  the  law  on  the 
subject,  and  their  rule,  if  they  furnish  any,  must  be  fol- 
lowed in  any  case  before  we  resort  for  guidance  to  the 
precepts  of  the  common  law.  (See  People  V.  Senter,  28 
Cal.  505.)  Accordingly,  it  is  provided  that  the  property 
in  all  assets  of  a  decedent  passes  to  his  heirs  subject  to  a 
right  of  possession  in  the  administrator  for  purposes  of 
administration  only,  (Civ,  Code,  sec.  1384.)  The  objects 
f   probate  proceedings   are  to  administer,  settle,  and 
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distribute  the  estates  of  deceased  persons.  (In  re  Bur- 
ton,  93  CaL  463.)  And  it  may  be  added  that  our 
system  contemplates  that  these  objects  shall  be  accom- 
plished with  reasonable  dispatch.  (Estate  of  Moore,  72 
Cal.  342.)  To  this  end  the  administrator  must  collect 
all  debts  due  to  the  estate.  (Code  Civ.  Prbc.,  sec.  1581.) 
He  is  answerable  for  the  amount  of  any  debts  which 
remains  uncollected,  unless  he  can  show  that  he  is  with- 
out fault  in  failing  to  collect  (Code  Civ.  Proc.,  sec. 
1615;  In  re  Sanderson,  74  Cal.  199.)  The  debts  of  the 
decedent,  if  there  are  funds  for  the  purpose,  are  to  be 
paid  within  a  comparatively  brief  period  after  the  ad- 
ministration of  the  estate  besrins.  (Code  Civ.  Proc.,  sees. 
1622,  1628,  1647.)  As  soon  as  the  estate  is  in  proper 
condition  to  be  closed,  the  administrator  must  render  a 
final  account  and  pray  a  final  settlement.  (Code  Civ. 
Proc.,  sees.  1651,  1652.)  After  a  lapse  of  one  year  from 
the  issuance  of  letters,  any  heir  may  have  distributed  to 
him  his  share  of  the  estate,  if  the  interests  of  creditors 
are  not  jeopardized,  upon  compljdng  with  the  require- 
ments of  section  1663  of  the  Code  of  Civil  Procedure. 
Other  sections  might  be  cited,  but  these  illustrate  the 
view  we  entertain  of  the  matter;  all  look  to  a  speedy 
close  of  administration.  An  administrator  having  no- 
tice of  a  debt  due  to  the  estate  is  bound  to  exercise  active 
diligence  for  its  collection.  (Harrington  v.  Keteltas,  92 
N.  Y.  40.)  Evidently  such  a  duty  is  inconsistent  with 
a  power  by  his  contract  to  incapacitate  himself  and  his 
successors  in  the  trust  estate  he  represents  from  pro- 
ceedings to  enforce  collection  for  a  seried  of  years. 
There  may  be  instances  where,  for  the  purpose  of  get- 
ting a  claim  secured,  as  in  Berry  v.  Walker,  above  cited, 
or  for  other  ptlrpose  beneficial  to  the  estate,  the  admin- 
istrator might,  in  the  exercise  of  his  power  to  com- 
promise disputes,  make  a  valid  agreement  to  extend 
the  time  of  payment  of  an  obligation  due  to  the  estate; 
but  this  case  presents  no  such  feature;  it  is  alleged  in 
the  answer  that  the  defendants  were  ''about  to  take 
steps  to  protect  themselves  against  said  notes  for  the 
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unpaid  purchase  money/'  and  thereupon  the  adminis- 
tratrix, "in  order  to  settle  said  controversy  and  in  con- 
sideration thereof,  agreed  to  extend  the  payment,"  etc.; 
and  the  court  found  that  the  extension  was  granted  till 
May  19,  1892,  "in  consequence  of  the  pendency  of  the 
Baldwin  suit*';  but  here  is  no  compromise  of  conflict- 
ing claims  alleged  or  found;  defendants  did  not  abate, 
or  agree  to  abate,  any  part  of  their  contingent  demand 
against  the  estate;  the  most  that  can  by  inference  be 
extracted  from  the  finding  is  that  the  administratrix 
agreed  to  delay  collection  of  the  entire  debt  for  a  period 
of  three  years  in  order  to  see  if  a  contingent  right  of 
setoff  in  the  defendants  would  become  absolute ;  and  this 
was  done  at  a  time  when  the  administration  had  been 
in  progress  nearly  a  year;  when  the  contingent  demand 
of  the  defendants  had  not  been  allowed  as  a  claim  against 
the  estate;  and  thereby  the  mortgage  security,  at  least, 
of  the  first  note  was  brought  within  the  danger  line  of 
the  statue  of  limitations.  We  think  it  plain  that  she 
did  not  bind  the  estate;  it  was  an  unwarranted  attempt 
to  tie  the  hands  of  the  heirs  and  other  persons  inter- 
ested in  enforcing  collection  of  the  debt  {Estaie  of 
Page,  57  Cal.  238;  Estate  of  Moore,  72  Cal.  842,  and 
cases  cited;  Estate  of  Loper,  2  Redf.  545;  Woemer  on 
Administration,  sees.  353,  356;  Landry  v.  Delas,  25  La. 
Ann.  181.) 

2.  The  deed  to  defendants  contained  no  warranty 
beyond  that  implied  from  the  operative  word  "grant" 
used  therein  (Civ.  Code,  sec,  1113;  Bryan  V.  Swain,  56 
Cal.  616)  ;*and  this  did  not  extend  to  the  claim  of  Bald- 
win ;  hence  the  partial  defense  to  the  notes  sustained  by 
the  court  rests  on  the  agreement  of  indemnity  against 
loss  executed  by  the  Welches  November  7,  1887.  It  is 
not  clear  that  loss  accrued  from  the  judgment  recovered 
by  Baldwin  in  a  suit  to  which  defendants  were  not  par- 
ties ;  but,  however  this  may  be,  that  agreement  contained 
nothing  to  show  that  it  modified  the  obligation  of  defend- 
ants on  their  notes  and  mortgage;  it  was  the  mere  per- 
sonal promise  of  Welch  and  his  wife  to  "reimburse"  the 
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defendants  at  the  rate  of  $200  per  acre  for  so  much  of 
the  land  as  might  be  lost  in  the  Baldwin  suit;  when  the 
notes  fell  due  they  were  payable  according  to  their 
terms,  notwithstanding  the  agreement  for  indemnity, 
unless  there  had  then  occurred  a  loss  within  its  mean- 
ing, in  which  event  perhaps  a  right  would  arise  thereon 
in  the  nature  of  setoff  against  the  notes;  as  a  contract 
creating  a  contingent  liability,  therefore,  it  should  have 
been  presented  to  the  administratrix  for  allowance  as  a 
claim  against  the  estate,  and  not  having  been  so  pre- 
sented, by  the  terms  of  the  statute,  so  far  as  the  estate 
is  concerned,  it  "is  barred  forever,"  and  the  court  erred 
in  considering  it  a  proper  ground  for  rebate  from  the 
amount  due  plaintiff  on  the  notes.  (Code  Civ.  Proc, 
sec.  1493;  Verdier  V.  Roach,  96  Cal.  467;  McDonald  v. 
McElroy,  60  Cal.  496;  Shelton  V.  St.  Clair,  64  Ala.  565.) 
3.  Some  of  the  findings  of  the  court  concerning  the 
location  of  the  land  and  the  alleged  mistake  in  that 
behalf  are  contradictory  and  unintelligible.  The  mat- 
ters appearing  in  these  findings,  however,  are  not  essen- 
tial to  the  disposition  of  the  case,  for  other  facts  are 
found  and  not  disputed  which  show  that  no  case  for  re- 
scission is  made.  It  thus  appears  that  at  the  time  of  the 
purchase  of  the  land  described  in  the  mortgage  the  de- 
fendants ''entered  into  the  possession  of  the  said  lands 
and  ever  since  have  been  and  now  are  ....  in  the  un- 
disturbed possession  of  the  whole  thereof."  Two  views  of 
this  finding  are  possible:  1.  If  the  land  thus  possessed  by 
defendants  is  located  as  the  defendants  say  the  descrip- 
tion in  the  deed  and  mortgage  does  locate  it,  i.  e.,  else- 
where than  at  the  place  shown  to  them  by  Welch,  then  of 
course  the  circumstance  of  possession  as  found  negatives 
the  idea  of  an^  mistake  as  to  its  situation ;  there  could  be 
no  mistake  if  they  received  actual  possession  of  the  land 
which  the  deed  actually  conveyed;  2.  But  if,  as  was 
probably  the  fact,  and  as  the  evidence  tends  to  show, 
the  defendants  received  and  yet  hold  possession  of  the 
land  which  Welch  pointed  out  to  them  and  which  they 
believed  they  were  purchasing  from  him,  then,  though 
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it  be  conceded  that  the  deed  and  mortgage  do  not 
describe  that  tract,  yet  the  defendants  have  not  taken 
the  steps  requisite  to  entitle  them  to  rescind;  they  show 
no  offer  to  restore  everything  of  value  received  under 
the  contract;  this  was  of  course  necessary  (Civ.  Code, 
sees.  1691,  3407)  ;  true,  the  answer  of  defendants  alleges 
that  they  "are  now  ready  and  willing  and  offer  to  recon- 
vey  ....  all  of  the  right,  title,  and  interest  that  they 
have  acquired  •  ...  by  reason  of  said  conveyance 
made  by  said  Welch  and  wife  to  these  defendants,'' 
etc.;  but  according  to  their  allegations  nothing  passed 
by  said  conveyance;  they  allege  no  offer  at  any  time  to 
redeliver  possession  of  the  land  they  actually  received 
nor  to  account  for  the  profits  thereof,  nor  any  showing 
that  the  use  of  the  same  was  of  no  value.  The  court 
did  not  err  in  refusing  a  rescission.  (Fratt  v.  Fiske,  17 
Cal.  380;  Haynes  v.  White,  55  Cal.  38;  Bryan  v.  Swain, 
supra;  Alden  v.  Pryal,  60  Cal.  215 ;  Hammond  v.  Wallace, 
85  Cal.  532;  20  Am.  St.  Rep.  239.) 

The  order  denying  defendants'  motion  for  new  trial 
should  be  affirmed,  and  the  cause  should  be  remanded 
with  instructions  to  the  court  below  to  modify  its  con* 
elusions  of  law  on  the  findings  so  as  to  omit  therefrom 
any  deductions  in  the  nature  of  setoff  against  the 
amount  found  due  to  plaintiff  on  the  notes  in  suit,  and 
to  modify  the  judgment  so  as  to  direct  the  recovery  by 
plaintiff  of  the  full  amount  found  due  to  him  without 
abatement  on  account  of  said  deductions;  and,  so  modi- 
fied, the  judgment  should  be  affirmed. 

Searls,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
order  denying  defendants'  motion  for  new  trial  is  af- 
firmed, and  the  cause  is  remanded  with  instructions  to 
the  court  below  to  modify  its  conclusions  of  law  on  the 
findings  so  as  to  omit  therefrom  any  deductions  in  the 
'ature  of  setoff  against  the  amount  found  due  to  plain- 

""  on  the  notes  in  suit,  and  to  modify  the  judgment  so 
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as  to  direct  the  recovery  by  plaintiff  of  the  full  amount 
found  due  to  him  without  abatement  on  account  of  said 
deductions;  and,  so  modified,  the  judgment  is  affirmed. 
McFarland,  J.,  Henshaw,  J.,  Temple,  J. 

Hearing  in  Bank  denied. 


[No.  15956.    Department  One. — October  9,  1895.] 

THE  HIBERNIA  SAVINGS  &  LOAN  SOCIETY, 
Respondent,  v.  R.  S.  THORNTON,  Executor,  etc.. 
Appellant. 

Mortgage  upon  Homestead — Estate  of  Deceased  Wife — Failure  to 
Present  Claim — Improper  Action  upon  Note. — Where  a  mort- 
gage upon  a  homestead  was  given  to  secure  a  note  executed  by 
the  husband  and  wife,  the  mortgagee  cannot  bring  an  action 
and  have  judgment  upon  the  note  without  foreclosure  of  the 
mortgage,  upon  the  alleged  ground  that  the  mortgage  lien  was 
extinguished  by  failure  to  present  a  claim  against  the  estate  of 
the  deceased  wife. 

Id. — Negligence  of  Mortgagee — Waiver  of  Security. — ^When  a  mort- 
gagee by  his  own  act  or  negligence  deprives  himself  of  the  right 
to  foreclose  the  mortgage,  he  at  the  same  time  deprives  himself 
of  the  right  to  an  action  upon  the  note,  and  he  cannot,  without 
the  consent  of  the  mortgagor,  release  the  mortgage,  or  waive  the 
security,  for  the  purpose  of  bringing  an  action  upon  the  note. 

Appeal  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  J,  C.  B.  Hebbabd, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  B.  Newman,  for  Appellant. 

The  action  upon  the  note  alone  could  not  have  been 
maintained  without  foreclosing  the  lien  of  the  mortgage 
which  was  upon  real  estate.  (Code  Civ.  Proc,  sec.  726; 
Biddel  V.  Brizzolara,  64  Cal.  354;  Porter  v.  Midler,  65 
Cal.  512,  513;  Hall  v.  Amott,  80  Cal.  348-55;  Barbieri  V. 
Ramelli,  84  Cal.  158;  Powell  v.  Patison,  100  Cal.  236; 
Crim  V.  Kessing,  89  Cal.  478-87;  23  Am.  St.  Rep.  491; 
Tohy  V.  Oregon  Pac.  R.  R.  Co.,  98  Cal.  490-94.) 
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Tobin  &  Tobin,  for  Respondent. 

Appellant  will  not  be  permitted  in  the  supreme  court 
to  raise,  for  the  first  time,  the  defense  that  the  action  on 
the  note  alone  could  not  be  maintained.  (Hayne  on 
New  Trial  and  Appeal,  sec.  280,  p.  831 ;  Code  Civ.  Proc, 
sec.  434,  p.  178;  Reagan  v.  Jiistices'  Court,  75  Cal.  255; 
Cameron  v.  San  Francisco,  68  Cal.  390 ;  Kelley  V.  Kriess, 
68  Cal.  213.) 

Harrison,  J. — The  defendant,  Charles  O'Neill,  and 
his  wife,  Elizabeth,  executed  to  the  plaintiff  their  prom- 
issory note  August  24,  1888,  and,  at  the  same  time,  for 
the  purpose  of  securing  its  payment,  executed  a  mortgage 
of  certain  real  property  upon  which  they  had  previously 
made  a  declaration  of  homestead.  The  property  was 
the  community  property  of  the  said  Charles  and  Eliza- 
beth at  the  time  of  filing  their  declaration  of  home- 
stead, and  remained  such  until  the  death  of  Elizabeth. 
Elizabeth  died  March  27,  1890,  and  administration  was 
had  upon  her  estate  in  the  superior  court  for  the  city 
and  county  of  San  Francisco.  The  plaintiff  did  not 
present  any  claim  against  her  estate  upon  the  note  and 
mortgage,  and  on  July  26,  1892,  the  superior  court  set 
apart  the  mortgaged  premises  to  the  defendant,  Charles 
O'Neill,  as  the  surviving  husband.  The  present  action 
is  brought  against  Charles  O'Neill  upon  the  note  alone, 
to  recover  judgment  for  its  amount.  The  superior  court 
held  that,  by  reason  of  the  failure  of  the  plaintiff  to  pre- 
sent his  claim  to  the  administrator  of  the  estate  of  Eliz- 
abeth, the  mortgage  lien  was  extinguished  by  virtue  of 
section  1475  of  the  Code  of  Civil  Procedure,  and  ren- 
dered a  personal  judgment  against  the  defendant  for  the 
amount  of  the  note.  The  defendant  has  appealed  from 
the  judgment  upon  the  judgment-roll,  upon  the  ground 
that  the  findings  do  not  support  the  judgment. 

In  Barbieri  v.  Ramelli,  84  Cal.  154,  it  was  held  that 
an  action  to  recover  a  personal  judgment  upon  a  debt 
for  which  a  mortgage  security  has  been   given,  even 
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though  such  security  was  originally  valueless,  by  reason 
of  prior  mortgages  which  exceeded  the  value  of  the 
lands,  cannot  be  maintained;  that  if  the  mortgage  on 
its  face  purports  to  be  a  security  to  the  plaintiff  he  must 
bring  his  action  for  its  foreclosure.  (See,  also,  Porter 
V.  Mvller,  65  Cal.  512;  HaU  V.  Amott,  80  Cal.  348.)  In 
Heam  v.  Kennedy,  85  Cal.  55,  it  was  held  that  when  a 
mortgage  is  made  by  husband  and  wife  upon  a  home- 
stead which  is  afterward  set  apart  to  the  surviving 
widow,  the  mortgagee  can  neither  maintain  his  action 
•  to  foreclose  the  mortgage  nor  have  a  personal  judgment 
against  the  survivor  unless  he  first  presents  his  claim 
against  the  estate  under  section  1475  of  the  Code  of 
Civil  Procedure. 

It  may  be  that,  if  the  mortgagor's  title  to  the  land 
has  become  extinguished  subsequent  to  the  making  of 
the  mortgage,  by  title  paramount,  or  if  the  mortgaged 
property  has  been  destroyed,  or  has  ceased  to  exist  (see 
Toby  V.  Oregon  Pac.  R.  R.  Co.,  98  Cal.  490),  the  mort- 
gagee need  not  go  through  the  idle  form  of  bringing 
an  action  for  foreclosure  before  he  can  have  a  judgment 
on  the  note;  but  when  the  mortgagee,  by  his  own  act 
or  neglect,  deprives  himself  of  the  right  to  foreclose  the 
mortgage,  he  at  the  same  time  deprives  himself  of  the 
right  to  an  action  upon  the  note.  He  will  not  be 
permitted  without  the  consent  of  the  mortgagor  to  re- 
lease the  mortgage  for  the  purpose  of  bringing  an  action 
upon  the  note.  "He  is  not  authorized  to  waive  the 
security  and  bring  an  action  on  the  indebtedness"  (Bar- 
bieri  v.  Ramelli,  supra) ;  and  whether  he  release  the 
security  by  some  affirmative  act  or  by  his  neglect  is 
immaterial.  In  the  present  case  the  plaintiff  neglected 
to  present  its  claim  and  have  it  allowed  and  paid  out  of 
the  estate  of  the  decedent.  Whether,  upon  the  facts  as 
shown  in  this  case,  this  neglect  had  the  effect  to  release 
the  mortgage  lien  is  immaterial.  If  it  did  have  that 
effect,  as  it  was  the  result  of  his  own  neglect,  the  plain- 
tiff cannot  rely  upon  such  neglect  as  giving  authority 
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to  bring  an  action  against  the  defendant  upon  the  note 
alone.    If  it  did  not  have  that  effect  the  plaintiff  should 
have  brought  his  action  to  foreclose  the  mortgage. 
The  judgment  is  reversed. 

Garoutte,  J.,  and  Van  Fleet,  J.,  concurred. 


[No.   15809.    Department  One.— -October  9,    1895.] 

E.   A.   HERMANN,   Respondent,  v.  J.   H.   LITTLE- 
FIELD,  Appellant. 

Assumpsit — ^Work  and  Labor — Speoal  Contract — Continuance  of 
Employment  after  Term — Presumption — Evidence. — When  a  per- 
son performing  labor  at  an  agreed  price  and  for  a  stated  time  con- 
tinues in  the  same  employment  after  the  expiration  of  the  term  of 
service  agreed,  without  a  new  agreement,  the  law  presumes,  in  the 
absence  of  proof  to, the  contrary,  that  the  terms  of  the  original 
contract  are  continued ;  and  in  an  action  of  assumpsit  for  work  and 
labor  performed  after  the  agreed  period,  the  original  contract  is 
admissible  in  evidence  as  showing  the  terms  under  which  the  labor 
was  performed. 

Id. — Performance  of  Contract— Work  for  Other  IParties— Allow- 
ance TO  Employer. — ^Work  for  other  parties,  during  holidays  and 
extra  hours,  which  in  no  way  resulted  in  damages  to  the  em- 
ployer, or  interfered  with  his  business,  does  not  disclose  any 
breach  of  the  contract;  and  where  the  court  allowed  the  em- 
ployer the  benefit  of  the  money  received  from  outside  work, 
there  can  be  no  cause  of  complaint  upon  his  part  based  thereon. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
the  City  and  County  of  San  Francisco.  John  Hunt, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  Alva  Watt,   for  Appellant. 

Plaintiff  could  not  recover  under  the  contract,  but 
can  only  claim  the  reasonable  value  of  the  services  upon 
a  qiiantum  meruit  in  assumpsit.  (Cutter  v.  PoweU,  2 
Smith's  Lead.  Cas.  1229;  Bouvier's  Law  Dictionary, 
art.  "Assumpit,"  sec.  10;  14  Am.  &  Eng.  Ency.  of  law, 
776;  Castagnino  v.  Balletta,  82  Cal.  258.)  There  was  no 
proof  of  value  except  the  contract,  and  the  court  erred 
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in  admitting  the  contract  in  evidence,  and  in  denying 
the  motion  for  a  nonsuit. 

W.  W.  Watson,  for  Respondent. 

The  services  sued  upon  were  of  the  same  nature  as 
those  specified  in  the  contract  of  emplo3anent,  and,  in 
the  absence  of  a  special  bargain,  the  parties  must  be  pre- 
sumed to  have  continued  the  empl03mient  upon  the 
same  terms.  (Nicholson  v.  Patchin,  5  Cal.  475;  Wallace 
V.  Floyd,  29  Pa.  St.  184;  72  Am.  Dec.  620;  Ranch  V.  Al- 
bright, 36  Pa.  St.  371 ;  Moline  Plow  Co.  v.  Booth,  17  III. 
App.  574 ;  McCvUough  Iron  Co,  v.  Carpenter,  67  Md.  554 ; 
Grover  etc.  Machine  Co.  v.  Bvlkley,  48  111.  189;  Sines  V. 
Superintendents  of  the  Poor,  58  Mich.  503;  Weise  V. 
Board  of  Supervisors,  51  Wis.  564.)  The  contract  was 
admissible  in  evidence  to  show  value.  (Friermuth  v. 
Friermuth,  46  Cal.  42;  Castagnino  v.  BaUetta,  82  Cal. 
250.) 

Garoutte,  J. — This  is  an  action  in  assumpsit  for  work 
and  services  performed  by  plaintiff  in  assisting  defend- 
ant in  conducting  and  carrjdng  on  the  business  of  «n 
architect.  Judgment  went  for  plaintiff,  and  this  appeal 
is  prosecuted  from  such  judgment,  and  from  the  order 
denying  the  motion  for  a  new  trial. 

In  the  year  1887,  the  parties  entered  into  a  written 
contract,  by  the  terms  of  which  Hermann  agreed  to 
give  his  services  ''as  a  draughtsman  and  assistant  ar- 
chitect during  the  necessary  and  reasonable  working 
hours  of  each  working  day,  for  the  term  of  three  years." 
Hermann  also  agreed  ''to  devote  his  whole  time  and 
services  to  the  interest  of  Littlefield's  business  as  a 
draughtsman  and  assistant  architect,  to  use  at  all  times 
his  utmost  reasonable  exertion  in  and  for  the  true  and 
best  interests  of  Littlefleld's  business,  as  if  he  were  a 
partner  with  him."  This  agreement  expired  in  due 
course  of  time,  and  plaintiff  continued  to  remain  in  the 
emplojmaent  of  defendant,  and  performed  the  same 
character  of  services  thereafter  as  before  such  expira- 
tion.    By  his  answer  defendant  claimed  that  plaintiff 
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had  made  a  substantial  default  in  the  performance  of 
the  terms  of  the  contract  upon  his  part  to  be  performed, 
and  asked  for  damages.  The  court,  by  its  findings  of 
fact,  declared  in  effect  that  plaintiff  had  performed  the 
contract  as  agreed  upon,  and  further  found  that  during 
the  time  of  his  emplo3ntnent  he  performed  work  for  per- 
sons not  clients  of  defendant,  from  which  employment 
he  had  received  the  compensation  of  one  hundred  and 
seventy-eight  dollars;  and  it  thereupon  deducted  that 
sum  from  the  amount  found  due  to  plaintiff,  and  ordered 
judgment  for  the  balance. 

It  is  contended  that  the  court  committed  an  error  in 
admitting  the  original  written  contract  in  evidence. 
We  think  there  is  no  weight  in  the  contention.  The 
writing  was  clearly  admissible,  as  showing  the  terms  of 
the  contract  under  which  plaintiff  performed  the  labor. 
It  is  elementary  that  when  a  person  performing  labor 
at  an  agreed  price  and  for  a  stated  time  continues  in  the 
same  employment  after  the  expiration  of  the  term, 
without  a  new  agreement,  it  is  presumed  by  the  law,  in 
the  absence  of  anything  to  the  contrary,  that  the  terms 
ofrthe  original  contract  are  continued;  and  the  fact  that 
the  present  action  is  one  in  the  nature  of  dssumpait  in 
no  way  deprives  the  plaintiff  of  the  right  to  introduce 
the  contract  in  evidence.  This  principle  finds  full  sup- 
port in  Castagnino  V.  Balletta,  82  Cal.  250. 

The  findings  of  fact  as  to  the  performance  of  the  con- 
tract by  plaintiff  are  fully  supported  by  the  evidence. 
We  see  nothing  in  the  record  disclosing  any  substantial 
breach  thereof.  Plaintiff  appears  to  have  done  some 
work  for  other  parties  during  Sundays,  holidajrs,  and  at 
night;  but  the  amount  of  this  labor  was  trivial,  with  a 
single  exception,  and  in  no  way  resulted  in  damage  to 
defendant,  nor  in  any  way  interfered  with  his  business. 
We  see  no  more  cause  of  complaint  by  defendant  in 
this  regard  than  though  plaintiff  had  passed  the  time  so 
occupied  in  harmless  amusement.  The  court  allowed 
the  defendant  the  benefit  of  the  money  received  by 
plaintiff  from  this  outside  work.    Whether  or  not  there 
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was  justification  for  this  action  of  the  court  is  immate- 
rial upon  the  present  appeal,  for  certainly  there  can  be 
no  cause  of  complaint  upon  the  part  of  defendant  based 
thereon.  A  modification  of  the  judgment  in  this  respect 
could  hardly  be  desired  by  him. 

For  the  foregoing  reasons  the  judgment  and  order  are 
affirmed. 

Harrison,  J.,  and  Van  Fleet,  J.,  concurred. 


[No.    16000.    Department  One.— October   9,     1895.] 

TENISON  DEANE,  Respondent,  v.  THE  GRAY 
BROTHERS  ARTIFICIAL  STONE  PAVING  COM- 
PANY, Appellant. 

CbRPORATioNS  —  Employment  of  Physictan  —  Ultra  Vires  —  Pre- 
sumption— ^Instruction. — ^In  the  absence  of  evidence  showing 
that  the  employment  of  a  physician  by  a  corporation  to  treat  a 
person  injured  in  connection  with  its  business  was  ultra  vires, 
it  must  be  presumed  that  the  contract  was  within  the  powers  of 
the  corporation,  and,  if  so,  an  instruction  that  it  is  immaterial 
in  whose  employment  the  injured  man  was  at  the  time  of  the 
accident  is  correct. 

Id.-— Treatment  by  PHYSiaAN — ^Knowledge  op  Corporation. — Fail- 
ure TO  Object— Erroneous  Instruction. — ^An  instruction  to  the 
effect  that,  if  the  corporation  knew  that  plaintiff  as  a  phy- 
sician was  treating  the  person  injured  on  its  account,  and  made 
no  objection  thereto,  it  is  liable   for  his   services,  is   erroneous. 

Appeal  from  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order 
denjdng  a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fisher  Ames,  for  Appellant. 

The  employment  of  plaintiff  as  a  physician  by  an 
unauthorized  employee  of  the  corporation  cannot  bind 
the  corporation;  and  plaintiff  failing  to  make  inquiries 
as  to  his  authority  should  not  recover.  (Story  on 
Agency,  sec.  106;  Chaplin  v.  Freeland,  7  Ind.  App. 
676.)  A  corporation  cannot  give  away  its  funds  gratu- 
itously. (Morawetz  on  Private  Corporations,  2d  ed.,  sec. 
428;  Janes  v.  Morrison,  81  Minn.  140;  Salem  Bank  v. 

OIX.  Oal.-» 
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Gloucester  Bank,  17  Mass.  30;  9  Am.  Dec.  Ill;  Pickering 
V.  Stephenson,  L.  R.  14  Eq.  322;  Ex  parte  Mellish,  8 
L.  T.,  N.  S.,  47;  Attorney  General  V.  Mayor,  26  L.  T., 
N.  S.,  392;  Hall  v.  At^ftwm  Tp.  Co.,  27  Cal.  257;  87  Am. 
Dec.  75.)    ^ 

Edward  R.  Taylor,  for  Respondent. 

If  defendant  knew,  or  had  reason  to  know,  that 
plaintiff  was  treating  Barsotti  on  its  account,  and  de- 
fendant made  no  objection,  it  is  bound.  (Jefferson  v. 
Hewitt,  103  Cal.  624-29.)  The  corporation  and  its  share- 
holders having  acquiesced  in  the  matter  of  the  dealings 
with  the  plaintiff,  cannot  raise  the  question  of  tdtra 
vires.  (UnderhiU  v.  Santa  Barbara  etc.  Co.,  93  Cal.  311.) 
The  law  presumes  in  favor  of  validity  of  the  contracts. 
(Shaver  v.  Bear  River  etc.  Co.,  10  Cal.  400.) 

Garoutte,  J. — This  is  an  action  by  the  plaintiff,  a 
physician  and  surgeon,  to  recover  the  value  of  profes- 
sional services  alleged  to  have  been  rendered  to  one 
Barsotti  for  and  under  the  employment  of  the  defend- 
ant corporation.  The  "Gray  Brothers"  were  the  owners 
of  a  rock  quarry,  and  George  F.  Gray  and  Harry  Gray, 
being  the  "Gray  Brothers,"  were  president  and  vice- 
president  respectively  of  the  defendant  corporation.  It 
is  not  our  purpose  to  devote  either  time  or  labor  to  a 
detailed  review  and  analysis  of  the  evidence,  for  we 
have  concluded  that  the  judgment  must  be  reversed 
and  the  cause  remanded  for  other  reasons. 

It  appears  that  the  plaintiff  in  the  first  instance  at- 
tended the  injured  man  at  the  solicitation  of  one  Tesser, 
who  was  working  in  some  capacity  either  for  the  Gray 
Brothers  or  the  defendant  corporation,  and  the  powers 
vested  in  him  by  reason  of  such  emplojmient  it  is  un- 
necessary here  to  determine.  Subsequently  to  the  com- 
mencement of  the  plaintiff's  services,  Tesser  informed 
one  or  both  of  the  Gray  Brothers  as  to  plaintifFs  em- 
ployment, and  it  further  appeared  that  either  the  Gray 
Brothers  or  the  defendant  corporation  paid  various  bills 
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for  drugs,  etc.,  ordered  by  plaintiff  for  the  benefit  of  the 
injured  man.  There  is  also  other  evidence  likewise 
tending  to  some  extent  at  least  to  show  an  employment 
by  the  defendant  of  plaintiff  by  an  original  hiring  or  sub- 
sequent ratification.  Upon  the  character  of  evidence 
of  which  we  have  presented  a  general  outline,  the  court 
gave  the  jury  the  following  instruction  as  to  the  law 
bearing  upon  the  facts  of  the  case: 

"It  is  an  immaterial  consideration  whether  Barsotti 
was  or  was  not  at  the  time  of  the  accident  to  him  in 
the  employ  of  the  Gray  Brothers  or  the  Artificial  Stone 
Paving  Company,  defendant  herein.  If  the  defendant 
employed  the  plaintiff  to  treat  Barsotti  for  his  injuries, 
or,  if  defendant  knew  that  plaintiff  was  so  treating  him 
on  its  account,  and  relied  for  compensation  upon  the  de- 
fendant,  and  defendant  made  no  objection  thereto,  then  I 
instruct  you  that  defendant  is  liable  in  this  action." 

The  first  part  of  the  foregoing  instruction  in  effect 
tells  the  jury  that,  as  to  the  liability  of  defendant,  it  is 
immaterial  in  whose  employment  the  injured  man  was 
at  the  time  of  the  accident.  If  the  principle  of  ultra 
vires  is  not  in  the  case  the  instruction  is  sound  law,  but 
certainly  unsound  if  that  question  is  properly  presented 
for  our  consideration.  In  Fraser  v.  San  Francisco  Bridge 
Co.,  103  Cal.  79,  it  was  held  that  a  moral  obligation  was 
a  sufficient  consideration  to  support  a  contract  of  this 
character.  But  in  this  instruction  any  consideration 
for  the  contract  is  omitted  as  a  necessary  element  of 
the  liability  of  the  defendant  corporation.  Yet,  even 
conceding  that  the  defendant  could  prove  ultra  vires  in 
the  making  of  this  contract  upon  a  pleading  presenting 
only  a  general  denial,  still  there  is  no  evidence  in  the 
record  that  this  contract  was  ultra  vires,  an  in  the  ab- 
sence of  evidence  to  that  effect  we  must  assume  that  it 
was  within  the  powers  of  the  corporation  to  so  contract, 
for  the  law  presumes  in  favor  of  the  validity  of  con- 
tracts. 

We  then  pass  to  a  consideration  of  the  remaining  por- 
tion of  the  instruction,  to  wit :    "Or,  if  defendant  knew 
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that  plaintiiF  was  so  treating  him  on  its  account,  and 
relied  for  compensation  upon  the  defendant,  and  de- 
fendant made  no  objection  thereto,  then  I  instruct  joxk 
that  defendant  is  liable  in  this  addon/'  This  statement 
does  not  embrace  a  sound  principle  of  law,  and  necessi- 
tates a  reversal  of  the  judgment;  and,  whether  it  be 
claimed  that  such  facts  constitute  a  ratification  or  an 
estoppel,  it  is  equally  unsound.  We  do  not  see  why  the 
burden  should  be  cast  upon  the  defendant  of  making 
objections  to  plaintiff  under  the  facts  assumed  by  the 
instruction.  Certainly,  the  mere  knowledge  of  a  corpo- 
ration that  some  one,  perchance  a  total  stranger,  has 
represented  that  such  corporation  would  compensate  a 
third  party  for  services  rendered  to  such  stranger,  casts 
no  duty  upon  the  corporation  of  taking  any  affirmative 
action.  It  was  not  for  the  corporation  to  disillusionize 
the  plaintiff  here  as  to  the  reliance  placed  by  him  upon 
the  statements  of  the  man  Tesser,  but  rather  plaintiff's 
business  to  substantiate  Tesser's  statements  before  ren- 
dering the  services.  It  was  no  concern  of  defendant's 
as  to  the  truthfulness  or  falsity  of  these  statements,  nor 
any  of  its  concern  as  to  what  anybody  might  say,  or 
was  saying,  as  to  its  responsibility  for  services  rendered 
to  third  parties. 

We  conclude  that  knowledge  upon  the  part  of  defend- 
ant that  plaintiff  was  rendering  services  to  the  injured 
man,  and  also  knowledge  of  defendant  that  plaintiff  was 
relying  upon  it  for  compensation  for  the  performance 
of  such  services,  taken  in  connection  with  the  fact  that 
defendant,  possessing  such  knowledge,  made  no  objec- 
tion thereto,  are  circumstances  wholly  inadequate  to 
create  a  legal  liability  against  defendant. 

For  the  foregoing  reasons  the  judgment  and  order 
are  reversed  and  the  cause  remanded. 

Van  Fleet,  J.,  and  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a 
hearing  in  Bank. 
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[No.  19457-    In  Bank.— October  9,   1895.] 

GEORGE  SCHULTZ  et  al..  Appellants,  v.  GEORGE 
D.  McLEAN  ET  AL.,  Respondents. 

Continuance — Proposal  to  Amend  Complaint — Insufficient  Show- 
ing.— ^Where,  after  a  cause  had  been  twice  tried,  and  the  parties 
had  stipulated  that  it  be  set  for  a  third  trial,  a  motion  for  a 
continuance  was  made  when  the  action  was  called  for  trial  upon 
a  stateaaent  that  plaintiffs  would  be  required  to  file  an  amended 
complaint,  and  that  a  reasonable  time  was  required  for  the  pur- 
pose of  procuring  the  necessary  evidence,  without  a  showing 
that  they  were  unable  to  proceed  to  trial  upon  the  issues  as 
they  then  stood  upon  the  record,  and  without  designating  to  the 
court  any  particulars  in  which  it  was  desired  to  amend  the  com- 
plaint, or  that  the  amendment  would  present  any  different  is- 
sues from  those  upon  which  the  cause  had  been  previously  tried^ 
the  court  is  justified  in  assuming  that  they  were  prepared  to  es- 
tablish their  cause  of  action,  and  in  denying  the  motion  for  a 
continuance. 

Id. — ^Amendment  of  Complaint — Allowance  of  Time — Discretion 
OP  Court. — The  court  has  discretion  to  limit  to  only  twenty-four 
hours  the  time  in  which  to  file  an  amended  complaint,  and  its 
action  will  not  be  reversed  for  error  where  it  is  not  claimed  that 
the  amended  complaint  does  not  contain  all  the  averments  desired 
by  the  plaintiffs  to  be  incorporated  therein,  and  where  it  appears 
that,  in  view  of  the  history  of  the  case,  the  court  was  justified  in 
assuming  that  the  facts,  as  well  as  the  mode  of  presenting  them, 
were  familiar  to   the  plaintiffs. 

Id. — ^Amendment  during  Trial — ^Answer — Demurrer — Discretion  of 
Court  as  to  Time — Construction  of  Code. — Where  a  complaint 
is  amended  at  the  trial,  the  court  has  the  same  right  to  exercise 
its  discretion  in  determining  the  time  within  which  an  answer 
or  a  demurrer  thereto  shall  be  filed  as  it  has  in  determining 
whether  it  would  allow  the  amended  pleading;  and  the  provisions 
of  section  443  of  the  Code  of  Civil  Procedure  are  applicable  only 
to  the  original  pleadings  in  the  cause,  and  not  to  pleadings  which 
are  amended  or  presented  at  the  trial  or  during  its  progress. 

Id. — Review  of  Discretion — Order  Refusing  Time  to  Demur. — The 
discretion  of  the  court  in  requiring  parties  to  proceed  to  trial 
upon  pleadings  amended  thereafter  will  not  be  reviewed  except 
in  case  of  abuse;  and  its  discretion  is  not  abused  by  refusing 
time  within  which  plaintiff  shall  demur  to  an  amended  pleading, 
where  no  ground  of  demurrer  appears,  and  the  facts  show  that, 
by  the  exercise  of  proper  diligence  on  the  part  of  the  plaintiff, 
he  should  be  prepared  with  his  witnesses  to  proceed  to  trial 
upon  the  amended  complaint  and  the  issues  joined  thereon. 

Id. — Order  Transferring  Cause — Disqualification  of  Judge — Waiv- 
er— Stipulation — Trial  before  Qualified  Judge. — Where  an 
order  had  been  made  transferring  the  cause  to  another  county 
for  trial  by  reason  of  the  disqualification  of  the  judge  of  the 
court  where  the  cause  was  commenced,  which  order  was  sub- 
sequently vacated  for  want  of  proper  notice  to  a  codefendant, 
and  the  parties    subsequently    stipulated  that  the  cause  might  be 
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set  for  trial  at  a  time  to  suit  the  convenience  of  a  judge  called 
in  to  try  the  same,  and  the  trial  was  had  before  a  qualified  judge, 
without  objection,  there  is  a  waiver  of  any  right  to  claim  a 
transfer  to  another  county. 

Id. — Submitting  Special  Issues  to  Jury — Discretion.— Whether  a 
court  shall  submit  special  issues  to  a  jury  is  a  matter  within  its 
own  discretion. 

Id. — Insuffiency  of  Evidence — Bill  of  Exceptions — Support  of 
Findings— Presumption.— Where  a  notice  of  intention  to  move 
for  a  new  trial  specifies  the  insufficiency  of  the  evidence  to 
support  the  findings,  but  the  evidence  is  not  incorporated  in  the 
bill  of  exceptions,  nor  any  particulars  specified  therein  in  which 
it  was  insufficient,  but  it  is  merely  stated  therein  that  the  plain- 
tiffs produced  before  the  court  their  evidence  tending  to  prove 
the  allegations  of  their  amended  complaint,  and  evidence  in 
rebuttal  of  that  introduced  by  the  defendants,  it  will  be  as- 
sumed, upon  appeal,  that  the  evidence  fully  sustained  the  find- 
ings of  the  court. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Luis  Obispo  County.    B.  T.  Williams,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Pierson  &  Mitchell,  and  D.  H.  Whittemore,  for  Appel- 
lants. 

The  plaintiffs  had  the  statutory  right  to  at  least  ten 
days  after  the  filing  of  the  answer  of  McLiean  before 
they  could  be  forced  into  the  trial  of  the  action,  and  the 
court  below  abused  its  discretion  in  forcing  the  case  to 
trial  before  the  expiration  of  that  time.  (Code  Civ. 
Proc,  sec.  443.)  The  superior  court  of  San  Luis  Obispo 
county  had  no  jurisdiction  to  try  the  action,  because  an 
order  had  been  made  transferring  the  cause  to  the  county 
of  Santa  Barbara  for  trial,  for  disqualification  of  the 
judge.  (Code  Civ.  Proc.,  sees.  170,  398;  Krumdick  v. 
Crumv,  98  Cal.  119.) 

T.  M.  Osmont,  D.  M.  Delmas,  and  W.  F.  Herrin,  for 
Respondent  George  D.  McLean. 

The  statute  for  a  transfer  of  cause  must  be  strictly 
followed.  (Swepson  v.  Call,  13  Fla.  337.)  The  court 
had  no  jurisdiction  to  make  the  original  order  of  trans- 
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fer  without  notice  to  C.  P.  Robinson;  and  it  had  juris- 
diction to  vacate  its  order.  (Baker  v.  Fireman's  Fund 
Ins.  Co.,  73  Cal.  182 ;  Wiggin  v.  Superior  Court,  68  Cal. 
398;  Hall  V.  Polack,  42  Cal.  218.)  The  statute  assumes 
that  the  parties  have  a  right  to  agree  upon  some  court 
to  try  the  case.  (Code  Civ  Proc.,  sec.  398.)  The  trans- 
fer not  having  been  completed,  the  court  retained  juris- 
diction over  the  cause.  (Swepson  v.  CaU,  13  Fla.  337; 
Servatius  V.  Pickel,  80  Wis.  507 ;  People  v.  Zane,  105  111. 
662;  Atlantic  etc.  Coal  Co.  v.  Maryland  Coal  Co.,  64  Md. 
302;  Estep  V.  Armstrong,  69  Cal.  536;  State  v.  Butler,  38 
Tex.  560.)  Plaintiffs  waived  objection  by  their  conduct 
to  the  order  vacating  the  transfer.  (Lake  Erie  etc.  Ry. 
Co.  v.  Lowder,  7  Ind.  App.  537;  Hazard  v.  Wason,  152 
Mass.  2QS;  Solomon  v.  Norton  (Ariz.,  Jan.  1886),  11  Pac. 
Rep.  108;  SkeUey  v.  Jefferson  Branch  State  Bank,  9  Ohio 
St.  606.)  There  was  no  error  in  refusing  the  continu- 
ance or  in  refusing  time  to  demur,  there  being  no  abuse 
of  discretion. 

Edward  P.  Cole,  for  Respondents. 

A  continuance  is  matter  of  discretion  with  the  trial 
court.  (Musgrove  V.  Perkins,  9  Cal.  211 ;  Kneehone  V. 
Kneebons,  83  Cal.  647;  Barnes  V.  Barnes,  95  Cal.  177; 
Pilot  Rock  Creek  Co.  v.  Chapman,  11  Cal.  161.)  The 
right  to  answer  or  demur  in  ten  days  does  not  apply  to 
amendments  made  at  the  trial.  (Code  Civ.  Proc.,  sees. 
656,  657;  Brison  V.  Brison,  90  Cal.  327;  Spanagel  v.  Del- 
linger,  38  Cal.  284;  Harper  v.  Hildreth,  99  Cal.  270.)  As 
appellants  consented  to  the  jurisdiction  of  Judge  Will- 
iams, and  as  they  tried  part  of  the  case  before  him 
without  objection,  they  are  estopped  from  denjdng  it  as 
to  the  remainder.  (Upton  v.  Upton,  94  Cal.  26;  Liver- 
more  V.  Brundage,  64  Cal.  299 ;  Paige  v.  Carroll,  61*  Cal. 
215;  People  V.  Fowler,  88  Cal.  137.) 

Harrison,  J. — 1.  When  this  action  was  called  for 
trial  in  the  superior  court  the  plaintiffs  moved  for  a 
continuance,  and  its  denial  is  assigned  by  them  as  one 
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of  the  errors  of  law  committed  at  the  trial.  In  con- 
nection with  their  motion  for  a  continuance,  the  plain- 
tiffs filed  affidavits  setting  forth  the  history  of  the  case, 
and  stating  that  it  would  be  required  to  file  an  amended 
complaint;  and  that  until  such  amended  complaint  was 
filed  and  issue  joined  thereon,  and  a  reasonable  time 
allowed  for  the  purpose  of  procuring  the  necessary  evi- 
dence, the  cause  could  not  be  tried.  The  cause  had 
been  tried  twice  before,  and  the  judgments  rendered  in 
favor  of  the  plaintiffs  reversed  by  this  court.  The  com- 
plaint upon  which  the  last  trial  had  been  had  was  filed 
July  30,  1889,. and  the  answer  of  the  defendant  McLean 
was  filed  August  3,  1889.  Robinson  made  no  answer, 
and  his  default  had  been  entered.  The  cause  was  tried 
upon  these  issues,  and  judgment  rendered  in  favor  of 
the  plaintiffs,  April  30,  X890.  From  this  judgment 
McLean  appealed,  and  the  judgment  against  him  was 
reversed  February  9,  1892,  and  the  cause  remanded  for 
a  new  trial.  (Schultz  v.  McLean,  93  Cal.  329.)  Robin- 
son  took  a  separate  appeal  from  the  judgment,  and 
October  4,  1892,  upon  the  stipulation  of  the  plaintiffs, 
confessing  error,  the  judgment  against  him  was  reversed, 
and  the  remittitur  filed  in  the  court  below,  October  9, 
1892.  In  reply  to  this  motion  of  the  plaintiffs,  it  was 
shown  on  the  part  of  the  defendants  that  in  August  the 
cause  had  been  set  for  trial  on  the  12th  of  September, 
and  that  prior  to  that  date,  at  the  request  of  counsel  for 
the  plaintiffs,  the  defendants'  counsel  had  consented  to 
a  continuance  of  the  trial  to  some  time  in  October,  and 
that  on  the  3d  of  September  a  stipulation  was  made  by 
the  attorneys  for  the  respective  parties,  consenting  that 
the  cause  might  be  set  for  trial  "at  any  time  between 
the  fifth  and  the  fifteenth  days  of  October,  1892,  that  may 
suit  the  convenience  of  the  judge  called  to  try  the  same," 
and  that,  pursuant  to  this  stipulation,  the  cause  was  by 
order  of  the  court  set  for  trial  on  the  eleventh  day  of 
October.    The  court  thereupon  denied  the  motion. 

The  plaintiffs  did  not  claim  that  they  were  unable  to 
proceed  to  trial  upon  the  issues  as  they  then  stood  upon 
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the  record,  or  that  they  were  unable  to  present  all  the 
evidence  necessary  to  establish  the  averments  of  their 
complaint,  nor  did  they  designate  to  the  court  any  par- 
ticulars in  which  they  desired  to  amend  their  complaint, 
or  that  they  desired  to  present  any  different  issues  from 
those  upon  which  the  cause  had  been  previously  tried, 
and,  in  view  of  the  fact  that  before  they  went  to  trial 
they  filed  an  amended  complaint,  it  must  be  held  that 
so  far  as  the  motion  was  made  upon  this  ground,  it  was 
removed  by  the  filing  of  such  complaint.  At  the  time 
the  motion  was  made  the  court  was  not  informed  of  the 
nature  of  the  amendments  that  the  plaintiffs  desired  to 
make  to  the  complaint,  or  that  they  were  unable  to 
establish  the  averments  that  they  might  include  in  such 
amended  complaint;  and,  in  the  absence  of  some  show- 
ing of  this  nature,  and,  in  view  of  the  fact  that  the 
cause  had  been  twice  tried,  the  court  was  justified,  at 
least  until  they  had  asked  leave  to  amend  their  com- 
plaint, and  pointed  out  the  particulars  in  which  they 
desired  to  amend  it,  in  assuming  that  they  were  pre- 
pared to  establish  their  cause  of  action. 

2.  After  the  denial  of  this  motion,  the  plaintiffs  asked 
leave  to  file  an  amended  complaint  and  that  a  reason- 
able time  might  be  granted  them  therefor.  The  court 
gave  them  the  leave,  but  directed  that  it  should  be  filed 
within  twenty-four  hours.  The  plaintiffs  insisted  that 
this  was  too  short  a  time,  and  excepted  to  the  order 
upon  the  ground  that  the  time  allowed  therefor  was 
insufficient. 

We  cannot  perceive  any  error  in  this  action  of  the 
court.  It  is  not  claimed  on  behalf  of  the  appellants 
that  the  amended  complaint  which  they  filed  does  not 
contain  all  the  averments  which  they  desired  to  incor- 
porate therein,  or  that  by  reason  of  the  brief  time  which 
was  given  for  its  preparation  it  does  not  properly  pre- 
sent their  cause  of  action.  In  view  of  the  previous 
trials  of  the  cause,  and  the  rulings  of  this  court  upon 
the  previous  appeals,  the  court  was  justified  in  assum- 
ing that  the  facts,  as  well  as  the  mode  of  presenting 


Digitized  by  VjOOQ  IC 


442  SCHULTZ  V.  McLean.  [109  Cal. 

them,  were  familiar  to  the  plaintiffs.  The  reversal  of 
the  judgment  against  Robinson  was  upon  their  own 
confession  of  error,  and  was  granted  by  the  court  at 
their  request,  and  not  by  reason  of  any  consideration 
of  the  court  itself;  and  the  plaintiffs  did  not  by  such 
reversal  first  learn  of  the  necessity  for  an  amendment 
to  their  complaint.  Their  stipulation,  after  becoming 
aware  of  the  error  upon  which  they  consented  to  a  re- 
versal of  the  judgment,  that  the  cause  might  be  set 
down  for  trial  for  some  time  between  the  fifth  and 
fifteenth  days  of  October,  shows  that  they  must  have 
known  at  that  time  the  particulars,  if  any,  in  which 
they  desired  to  amend  their  complaint. 

3.  Upon  the  filing  of  the  amended  complaint,  Robin- 
son demurred  thereto,  and  after  argument  thereon  the 
demurrer  was  overruled,  and  Robinson  declining  to 
answer,  his  default  was  entered. 

McLean  filed  his  answer  the  next  day  after  the 
amended  complaint  was  filed,  and  the  court  thereupon 
ordered  the  parties  to  proceed  to  trial.  The  plaintiffs 
objected  thereto  upon  the  grounds  that  they  were  en- 
titled to  a  reasonable  time  after  issue  joined,  within 
which  to  prepare  the  cause  for  trial,  and  that  they  had 
not  had  sufficient  time  within  which  to  examine  the 
issues  involved  in  the  action ;  and  that  they  also  had  the 
statutory  right  to  at  least  ten  days  after  service  of  Mc- 
Lean's answer  within  which  to  demur  thereto,  and  to 
raise  an  issue  of  law  thereon  before  being  compelled  to 
try  the  issues  of  fact.  Their  objection  was  overruled, 
and  they  excepted  thereto. 

The  answer  of  McLean  consists  chiefly  of  denials  of 
the  averments  in  the  amended  complaint,  and  of  a  plea 
of  the  statute  of  limitations,  and  an  averment  of  good 
faith  in  making  the  purchase  of  the  lands  involved  in 
the  action.  The  plaintiffs  did  not  claim  that  witnesses 
by  whom  to  establish  the  facts  alleged  by  them  were 
not  at  hand,  or  that  any  evidence  was  wanting  with 
which  to  rebut  the  affirmative  matters  shown  by  the 
answer;  and   inasmuch  as  the  cause  had   been  set  for 
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trial  on  the  11th  of  October,  with  their  consent,  and 
with  the  presumption  that  they  knew  the  points  in 
which  they  intended  to  amend  their  complaint,  it 
would  have  shown  a  want  of  diligence  on  their  part  not 
to  have  had  the  witnesses  present  with  which  to  proceed 
to  trial.  Upon  their  motion  for  a  new  trial  they  did 
not  present  any  affidavits  showing  that  they  had  any 
other  evidence,  or  that  any  facts  could  be  presented 
by  them  in  addition  to  those  which  they  did  present  at 
the  trial  which  then  took  place. 

Their  claim  of  the  right  to  time  within  which  to  de- 
mur to  the  answer  is  untenable.  They  did  not  then 
suggest  any  ground  of  demurrer,  nor  did  they  after- 
ward upon  the  motion  for  a  new  trial,  nor  have  they 
upon  this  appeal  specified  any  grounds  upon  which  they 
could  have  demurred  to  the  answer,  or  that  there  was 
any  issue  of  law  which  they  desired  to  have  determined 
before  the  issues  of  fact  were  tried.  Unless  it  is  made 
to  appear  that  an  answer  is  subject  to  demurrer  and 
that  the  plaintiff  could  have  derived  some  advantage 
by  demurring  to  it,  he  cannot  claim  to  have  been  de- 
prived of  any  right  because  he  is  not  granted  time  to 
determine  whether  he  will  demur.  The  provisions  of 
section.  443  of  the  Code  of  Civil  Procedure  are  applic- 
able to  the  original  pleadings  in  a  cause,  and  not  to 
pleadings  which  are  amended  at  the  trial  or  during  its 
progress.  The  court  has  the  same  right  to  exercise  its 
discretion  in  determining  the  time  within  which  an  an- 
swer or  demurrer  shall  be  filed  to  the  amended  pleading 
which  it  allows,  as  it  has  in  determining  whether  it 
will  allow  such  amended  pleading,  and,  unless  it  shall 
appear  that  it  has  abused  its  discretion,  its  action  will 
not  be  reviewed. 

4.  After  this  motion  for  a  continuance  had  been  de- 
nied, the  plaintiffs  then  objected  to  further  proceeding 
with  the  cause,  upon  the  ground  that  the  superior  court 
of  that  county  had  no  jurisdiction  to  try  the  same,  by 
reason  of  an  order  having  been  made  transferring  the 
cause  to  the  county  of  Santa  Barbara  for  trial. 
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It  appeared  that  on  the  4th  of  June,  1892,  an  order 
was  made,  upon  the  application  of  McLean,  for  a  trans- 
fer of  the  cause  to  the  county  of  Santa  Barbara,  upon 
the  ground  that  the  judge  of  the  county  of  San  Luis 
Obispo  was  disqualified  by  reason  of  having  been  coun- 
sel for  McLean.  When  this  order  of  transfer  was  made 
the  cause  had  been  removed  from  the  superior  court  of 
that  county,  and  was  pending  in  the  supreme  court  upon 
the  appeal  of  Robinson  from  the  judgment  therein,  and 
no  notice  of  the  motion  had  been  given  to  Robinson, 
and  upon  these  matters  being  brought  to  the  attention 
of  the  court,  it  made  an  order  on  the  18th  of  June  va- 
cating its  previous  order  of  transfer.  The  papers  in 
the  cause  had  not  been  transferred  to  Santa  Barbara 
county,  but  remained  with  the  county  clerk  of  the  county 
of  San  Luis  Obispo.  Whether  the  plaintiffs  would  have 
had  the  right,  upon  a  proper  motion  therefor,  to  have 
the  cause  transferred  to  another  county  for  trial  need 
not  be  decided.  After  having  stipulated  on  September 
3d  that  the  cause  might  be  set  for  trial  at  any  time 
"that  may  suit  the  convenience  of  the  judge  called  to 
try  the  same,"  and  in  pursuance  thereof.  Judge  Will- 
iams having  been  called  to  preside  in  that  court,  and 
the  plaintiffs  having  appeared  before  him,  without  ob- 
jection to  his  trying  the  cause,  and  obtained  leave  to  file 
an  amended  complaint,  and  argued  the  demurrer 
thereto,  they  must  be  deemed  to  have  waived  any  right 
to  move  for  a  transfer  by  reason  of  the  disqualification 
of  Judge  Gregg. 

5.  Whether  the  court  would  submit  special  issues  to 
a  jury  was  a  matter  within  its  own  discretion.  (Code 
Civ.  Proc,  sec.  592.) 

6.  In  their  notice  of  intention  to  move  for  a  new 
trial,  the  plaintiffs  stated,' as  one  of  their  grounds  of  said 
motion,  the  insufficiency  of  evidence  to  support  the 
findings,  but  they  have  not  incorporated  into  the  bill  of 
exceptions  any  of  the  evidence  that  was  given  at  the 
trial  or  specified  any  particular  in  which  it  was  insuffi- 
cient.    It  is  stated  in  the  bill  of  exceptions  that  at  the 
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trial  they  produced  before  the  court  their  evidence 
tending  to  prove  the  allegations  of  their  amended  com- 
plaint, and  also  evidence  in  rebuttal  of  that  introduced 
by  the  defendant.  It  must,  therefore,  be  assumed  that 
the  evidence  fully  sustained  the  findings  of  the  court. 
The  judgment  and  order  are  affirmed. 

Garoutte,  J.,  McFarland,  J.,  Van  Fleet,   J.,   and 
Henshaw,  J.,  concurred. 


[Crim.  No.  19.     In  Bank. — October  9,   1895.] 

In  the  Matter  of  A.  GROSBOIS  on  Habeas  Corpus. 

Presentment  by  Grand  Jury — Misdemeanor— Constitutional  Law 
— ^Jurisdiction — Habeas  Corpus. — ^Under  the  constitution  of  1879, 
the  grand  jury  has  no  authority  to  make  a  presentment  as  a 
mode  of  charging  a  person  with  a  public  offense,  and  as  the 
superior  court  has  no  jurisdiction  to  try  a  misdemeanor,  and 
there  is  no  provision  for  a  justice's  or  police  court  to  try  a  mis- 
demeanor prosecuted  by  indictment  or  information,  a  presentment 
by  a  grand  jury  for  a  misdemeanor  can  give  no  authority  for  the 
arrest  of  a  person  charged  therewith,  and  a  person  so  arrested 
will  be  discharged  upon  habeas  corpus. 

Id.— Abrogation  of  Provisions  of  Penal  Code.— The  provisions  of 
the  Penal  Code,  properly  adopted  under  the  former  constitution, 
respecting  presentments  by  the  grand  jury,  were  abrogated  by 
the  constitution  of  1879. 

Habeas  corpus  to  the  Superior  Court  of  the  City  and 
County  of  San  Francisco.    A.  A.  Sanderson>  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  Ruef,  for  Appellant. 

It  was  not  within  the  power  of  the  grand  jury  to  insti- 
tute a  criminal  prosecution  for  a  misdemeanor  by  pre- 
sentment or  otherwise.  The  police  court  has  exclusive 
jurisdiction  of  all  crimes  of  misdemeanor.  (Green  v. 
Superior  Court,  78  Cal.  556;  People  v.  Joselyn,  80  Cal. 
644 ;  People  V.  Lawrence,  82  Cal.  182 ;  Ex  parte  Walling^ 
ford,  60  Cal.  103;  Gafford  v.  Bv^h,  60  Cal.  149;  United 
States  V.  Hill,  1  Brock,  156 ;  Thompson  and  Merriam  on 
Juries,  658.)     The  proceedings  by  presentment,  as  pro- 
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vided  for  in  sections  916  and  931  to  937  of  the  Penal 
Code  have  been  abrogated  by  the  constitution  of  1879. 
(Story  on  the  Constitution,  sec.  1949;  Wharton's  Crim- 
inal Pleading  and  Practice,  86;  Proffat  on  Juries,  51 
Const,  1849,  art.  I,  sec.  8;  Const,  1879,  art.  I,  sec.  8 
Sutherland  on  Statutory  Construction,  391,  394,  395 
Sedgwick's  Statutory  and  Constitutional  Law,  323,  and 
note;  State  v.  Maze,  6  Humph.  17.)  A  presentment  is 
not  a  complaint,  and  cannot  take  the  place  of  one.  (Ex 
parte  Citizens'  Assn.^  8  Phila.  479 ;  4  Blackstone's  Com- 
mentaries, 301;  Wharton's  Criminal  Practice  and 
Procedure,  sec.  86;  Archbold's  Criminal  Procedure, 
Pomeroy's  ed.,  322 ;  Thompson  and  Merriam  on  Juries, 
657;  Bishop  on  Criminal  Procedure,  131-40;  Harris* 
Criminal  Law,  260;  Story  on  the  Constitution,  1784; 
Bouvier's  Law  Dictionary,  tit.  "Presentment";  Penal 
Code,  sec.  916.) 

William  S.  Barnes,  District  Attorney,  for  Respondent 

Harrison,  J. — ^A  grand  jury  that  had  been  impan- 
eled in  the  superior  court  for  the  city  and  county  of 
San  Francisco  presented  to  that  court  the  following 
document : 

*The  people  of  the  state  of  California  against  A. 
Grosbois,  in  the  superior  court  of  the  city  and  county 
of  San  Francisco,  state  of  California,  the  sixth  day  of 
March,  A.  D.,  eighteen  hundred  and  ninety-five. 

"A.  Grosbois  is  accused  by  the  grand  jury  of  the  said 
city  and  county  of  San  Francisco  by  this  presentment 
of  the  crime  of  misdemeanor,  to  wit,  renting  houses  for 
the  purposes  of  ill-fame,  committed  as  follows  [describ- 
ing the  acts  constituting  the  misdemeanor],  contrary  to 
the  form,  force,  and  effect  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity 
of  the  people  of  the  state  of  California. 

"William  S.  Barnes, 

"District  Attorney. 
"By  A.  P.  Black, 
"Assistant  District  Attorney. 
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"Names  of  witnesses  examined,  and  the  names  of 
witnesses  whose  depositions  were  read  before  the  grand 
jury  on  finding  the  foregoing  presentment. 

"James  Gillin, 
"John   B.   Martin." 

The  document  was  indorsed  as  follows : 
''Presentment  for  misdemeanor,  to  wit :  Renting  houses 
for  the  purposes  of  ill-fame.    A  true  bill. 

"W.  H.  Gagen, 
"Foreman  Grand  Jury." 

The  court  ordered  the  document  to  be  filed  with  the 
clerk,  and  thereupon  a  bench  warrant  was  issued,  and 
the  petitioner  having  been  arrested  by  the  sheriff  there- 
under, has  sued  out  a  writ  of  habeas  corpus  to  test  the 
legality  of  his  arrest. 

It  will  be  observed  that  the  document  which  was  pre- 
sented to  the  superior  court  by  the  grand  jury  conforms 
in  all  respects,  except  in  name,  to  the  requirements  of 
an  indictment,  and  except  that  it  is  designated  a  pre- 
sentment in  the  body  of  the  indictment,  and  is  so 
indorsed,  it  has  none  of  the  characteristics  of  a  pre- 
sentment. A  presentment  is  defined  in  section  916  of 
the  Penal  Code,  as  follows:  "A  presentment  is  an  in- 
formal statement  in  writing  by  the  grand  jury,  repre- 
senting to  the  court  that  a  public  offense  has  been 
committed  which  is  triable  in  the  county,  and  that 
there  is  reasonable  ground  for  believing  that  a  partic- 
ular individual,  named  or  described  therein,  has  com- 
mitted it."  The  present  document  is,  however,  a  formal 
accusation  by  the  grand  jury,  charging  the  defendant 
with  a  public  offense.  It  is  signed  by  the  district  attor- 
ney, instead  of  the  foreman  of  the  grand  jury,  the 
names  of  the  witnesses  examined  are  indorsed  thereon, 
and  it  is  also  indorsed  "a  true  bill"  by  the  foreman  of 
the  grand  jury.  It  is  prepared  upon  a  printed  form  for 
an  indictment,  and  where  the  word  "indictment"  is 
printed  therein,  it  is  erased,  and  the  word  "presentment" 
is  written  over  the  same.  This  change  is  indicated  by 
the  italicised   words   above.     It  is  not  necessary,  how- 
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ever,  to  determine  whether  this  document  can  be  re- 
garded as  a  presentment,  since  we  are  of  the  opinion, 
from  other  considerations,  that  the  action  of  the  grand 
jury  was  unauthorized. 

The  chief  distinction  between  an  indictment  and  a 
presentment  at  common  law  was  that  the  former  was 
made  at  the  suggestion  of  the  crown,  while  the  latter 
was  made  upon  the  knowledge  of  one  or  more  of  the 
jurors,  and  instead  of  being  indorsed  ''a  true  biir'  by 
the  foreman  alone,  was  signed  by  all  of  the  jurors. 
Blackstone  defines  a  presentment  as  "the  notice  taken 
by  a  grand  jury  of  any  offense  from  their  own  knowl- 
edge or  observation,  without  any  bill  of  indictment  laid 
before  them  at  the  suit  of  the  king."  (3  Blackstone's 
Commentaries,  301.)  2  Hawkins  Pleas  of  the  Crown, 
chapter  26  (1),  says:  "An  indictment  is  an  accusation  at 
the  suit  of  the  king,  by  the  oath  of  twelve  men  of  the 
same  county  wherein  the  offense  was  committed,  re- 
turned to  inquire  of  all  offenses  in  general  in  the 
county,  determinable  by  the  court  into  which  they  are 
returned,  and  finding  a  bill  brought  before  them  to  be 
true.  But  when  such  accusation  is  found  by  a  grand 
jury,  without  any  bill  brought  before  them,  and  after- 
ward reduced  to  a  formal  indictment,  it  is  called  a 
presentment."  Mr.  Justice  Field,  in  a  charge  to  the 
grand  jury  (3  Saw.  678),  says:  "A  presentment  differs 
from  an  indictment  in  that  it  wants  technical  form,  and 
is  usually  found  by  the  grand  jury  upon  their  own 
knowledge  or  upon  the  evidence  before  them,  without 
having  any  bill  from  the  public  prosecutor.  It  is  an 
informal  accusation,  which  is  generally  regarded  in  the 
light  of  an  instruction  upon  which  an  indictment  can 
be  framed.  This  form  of  accusation  has  fallen  in  dis- 
use since  the  practice  has  prevailed,  and  the  practice 
now  obtains  generally,  for  the  prosecuting  officer  to  at- 
tend the  grand  jury  and  advise  them  in  their  investi- 
gation." (See,  also,  Case  of  Lloyd,  3  Clark,  188;  State  v. 
Damal,  1  Humph.  292;  Wharton's  Criminal  Pleading, 
sec.  86.) 
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The  constitution  of  1849^  article  I,  section  8,  author- 
ized a  presentment  by  a  grand  jury  as  a  part  of  the 
procedure  for  holding  persons  to  answer  for  public 
offenses,  and  the  Criminal  Practice  Act  that  was  enacted 
in  pursuance  of  that  provision  (Stats.  1851,  p.  212)  pro- 
vided for  the  finding  of  a  presentment  by  a  grand  jury 
and  the  proceedings  thereon.  Under  that  constitution 
the  court  of  sessions  had  jurisdiction  to  inquire  by  the 
intervention  of  a  grand  jury  of  all  public  offenses  com- 
mitted or  triable  in  its  county.  In  1862  the  court  of 
sessions  was  abolished  by  an  amendment  to  the  con- 
stitution, and  the  county  court  was  invested  with  such 
criminal  jurisdiction  as  the  legislature  might  prescribe, 
and  the  district  court  was  given  jurisdiction  in  all 
criminal  cases  not  otherwise  provided  for.  Under 
these  constitutional  provisions  the  legislature  was  au- 
thorized to  prescribe  the  finding  of  a  presentment,  as 
well  as  an  indictment,  as  a  part  of  the  duties  of  a 
grand  jury,  and  the  Criminal  Practice  Act  was  intended 
to  confer  this  authority.  These  provisions  of  the  Crim- 
inal Practice  Act  in  reference  thereto  were  incorporated 
in  the  Penal  Code  upon  its  adoption  in  1872.  The 
constitution  of  1879,  however,  omits  all  reference  to  a 
presentment  as  a  mode  of  charging  a  person  with  a 
public  offense,  and  the  provisions  of  the  Penal  Code 
upon  that  subject  that  had  been  adopted  with  a  view  to 
the  provision  of  the  previous  constitution  thereupon 
ceased  to  have  any  practical  operation. 

That  the  action  of  the  grand  jury  in  the  present  case 
was  unauthorized  further  appears  upon  a  consideration 
of  the  action  required  of  the  magistrate  after  the  de- 
fendant has  been  examined.  Section  872  requires  him 
to  hold  the  defendant  to  answer,  if  it  appears  from  the 
examination  that  an  offense  has  been  committed  and 
that  the  defendant  is  guilty,  and  section  883  requires 
him,  upon  holding  him  to  answer,  to  return  the  warrant 
and  depositions  "to  the  clerk  of  the  court  at  which 
the  defendant  is  required  to  appear."  The  object  of 
section  872  is  that  the  defendant  be  held  to  answer,  and 
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when  so  held  he  must,  by  section  809,  be  proceeded 
against  by  information  or  indictment.  The  provisions 
of  section  682,  however,  that  "every  public  offense 
must  be  prosecuted  by  indictment  or  information,  ex- 
cept ....  8.  Offenses  tried  in  justice's  and  police 
court,''  is  equivalent  to  a  declaration  that  offenses  tried 
in  justice's  and  police  courts  are  not  to  be  prosecuted 
by  indictment  or  information;  and  section  1426  de- 
clares that  "all  proceedings  and  actions  before  a  justice's 
or  police  court  for  a  public  offense  of  which  said  courts 
have  jurisdiction  must  be  commenced  by  complaint 
under  oath,  setting  forth  the  offense  charged,  with  such 
particulars  of  time,  place,  person,  and  property  as  to 
enable  the  defendant  to  understand  distinctly  the  char- 
acter of  the  offense  complained  of,  and  to  answer  the 
complaint."  As  the  superior  court  has  no  jurisdiction 
to  try  a  misdemeanor,  and  as  there  is  no  provision  for  a 
justice's  or  police  court  to  try  any  offense  prosecuted  by 
indictment  or  information,  it  is  clear  that,  under  the 
present  system  there  is  no  function  for  a  presentment 
by  a  grand  jury,  and  no  authority  for  the  arrest  of  a 
person  charged  in  that  form  with  the  commission  of  a 
public  offense. 
The  petitioner  is  discharged. 

Temple,  J.,  McFarland,  J.,  Henshaw,  J.,  Beath 
C.  J.,  and  Van  Fleet,  J.,  concurred. 
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[Crim.  No.  24.    In  Bank.— October  9,  1895.] 

THE  PEOPLE,  Respondent,  v.  CHARLES  HECKER, 
Appellant. 

Criminal  Law — Homicide — Self-defense — Evidence — Disputed  Pos- 
session OF  Horses  —  Prior  Dispute. — Where  a  defendant  ac- 
cused of  homicide  claimed  a  lien  for  a  promised  reward  for  find- 
ing horses  belonging  to  the  deceased,  and  the  homicide  was  com- 
mitted in  a  dispute  over  the  possession  of  one  of  the  horses, 
in  respect  of  which  the  defendant  pleaded  self-defense,  evidence 
of  a  prior  dispute  over  the  other  horse,  and  as  to  what  occurred 
in  an  attempt  to  retake  possession  thereof  at  no6n  of  the  day  of 
the  affray,  and  what  occurred  on  that  occasion,  in  reference  to 
the  conduct  of  the  two  men  toward  each  other,  is  admissible,  as 
tending  to  enlighten  the  jury  as  to  the  mental  attitudes  of  the 
men  toward  each  other  at  the  time  of  the  affray,  and  to  assist 
in  determining  the  disputed  question  as  to  which  in  fact  first 
put  himself  in  the  wrong. 

Id. — Rights  of  Finder  of  Lost  Property — Instructions. — Where  the 
homicide  took  place  in  connection  with  the  assertion  of  the 
rights  of  the  finder  of  lost  property  to  compensation  for  its  care 
and  preservation,  and  to  a  promised  reward,  it  is  error  to  refuse 
correct  instructions  respecting  such  rights,  and  respecting  the 
nature  of  his  lien  upon  the  property,  and  how  such  lien  could  be 
lost  or  extinguished,  it  being  a  question  of  primary  considera- 
tion for  the  jury  which  of  the  men  was  the  aggressor  at  the 
time  of  the  fatal  affray,  and  which  first  overstepped  the  boundar- 
ies of  the  law,  and  trespassed  upon  the  legal  rights  of  the  other. 

Id. — Defense  of  Property. — One  is  not  justified  in  taking  human  life  to 
prevent  the  commission  of  a  mere  trespass;  though  any  person,  in 
defense  of  property,  has  the  legal  right  to  prevent  the  com- 
mission of  a  felony  attempted  by  violence  or  surprise,  and  in 
doing  so  may  use  all  necessary  force  even  to  the  taking  of  life. 

Id. — Forcible  Trespass — ^Erroneous  Instruction. — Where  a  trespass 
is  forcible  against  personal  property,  an  owner  may  resist  it, 
but  he  is  not  justified  in  killing  the  trespasser  unless  it  is  neces- 
sary to  prevent  a  felonious  destruction  of  the  property,  or  to 
defend  himself  against  loss  of  life  or  great  bodily  harm;  and  it 
is  erroneous  to  instruct  the  jury  that  the  rights  of  a  defendant 
accused  of  murder  in  retaking  the  possession  of  personal  property 
were  to  be  governed  by  the  determination  of  the  jury  as  to  wheth- 
er or  not  he  was  endeavoring  to  take  possession  of  it  in  a 
peaceable  manner. 

Id.— Self-Defense,  upon  what  Dependent. — The  acts  which  a  de- 
fendant may  do  and  justify  under  the  plea  of  self-defense  de- 
pend primarily  upon  his  own  conduct,  and  secondarily  upon  the 
conduct  of  the  deceased;  but  there  is  no  fixed  rule  applicable 
to    every  case. 

Id. — Seeking  of  Quarrel. — Self-defense  is  not  available  as  a  plea 
to  a  defendant  who  has  sought  a  quarrel  with  the  design  to  force 
a  deadly  issue  and  thus,  through  his  fraud,  contrivance,  or  fault, 
to  create  a  real  or  apparent  necessity  for  killing. 
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Id. — Inviting  Appearances  of  Necessity. — ^A  man  may  not  wickedly 
or  willfully  by  prearranged  duel,  or  by  consent  to  a  deadly  com- 
bat, invite  or  create  the  appearances  of  necessity,  or  the  actual 
necessity,  which,  if  present  to  one  without  blame,  would  justify 
the    homicide. 

Id.— Reasonable  Belief  of  Imminent  Danger  —  Right  to  Stand 
Ground. — Where  one  without  fault  is  placed  under  circum- 
stances sufficient  to  excite  the  fears  of  a  reasonable  person  that 
another  designs  to  commit  a  felony  of  some  great  bodily  injury 
upon  him,  and  to  afford  grounds  for  reasonable  belief  of  immi- 
nent danger,  he  may,  acting  under  these  fears  alone,  slay  his  assail- 

,       ant,  and   be  justified   by  the  appearances;    and  where   the  attack 

\  is  sudden  and  the  danger  imminent,  he  may  stand  his  ground  and 
slay  his  aggressor,  even  if  it  be  proved  that  he  might  more  easily 

'        have   gained  safety  by  flight. 

Id.— Right  to  Pursue  Adversary. — One  acting  under  reasonable  fear 
of  imminent  danger  of  a  felony  or  some  great  bodily  injury  may 
pursue  and  slay  his  adversary,  provided  it  be  not  in  revenge, 
nor  after  the  defense  has  ceased. 

Id. — Homicide  by  Original  Assailant — Notice  of  Decuning  of 
Combat. — Where  one  is  making  a  felonious  assault  upon  an- 
other, or  has  created  appearances  justifying  that  other  in  mak- 
ing a  deadly  counter  attack  in  self-defense,  the  original  assailant 
cannot  slay  Iiis  adversary,  and  avail  himself  of  the  plea  of  self- 
defense,  unless  he  has  first  in  good  faith  declined  further  com- 
bat, and  has  fairly  notified  his  adversary  that  he  has  abandoned 
the  contest;  and  if  the  circumstances  are  such  that  he  cannot  so 
notify  him,  it  is  the  first  asailant's  fault,  and  he  must  take  the 
consequences. 

Id,— Inadequate  Provocation  —  Declining  of  Struggle  —  Imminent 
Danger — Homicide  in  Self-defense  without  Notice. — Where 
the  provocation  of  a  counter  assault  of  a  deadly  character  is  in- 
adequate, consisting  of  a  simple  assault  upon  the  person  of  an- 
other, or  a  mere  trespass  tipon  his  property,  the  right  of  self- 
defense  is  not  lost  to  the  first  wrongdoer;  though  it  is  his  duty 
to  decline  the  strife,  and  to  withdraw  from  the  difficulty  if  he 
has  an  opportunity' to  do  so;  but  if  the  counter  assault  be  so 
sudden  and  perilous  that  no  opportunity  is  given  to  decline  or 
to  make  known  to  his  adversary  his  willingness  to  decline  the 
strife  and  he  cannot  retreat  with  safety,  the  greater  wrong  of 
the  deadly  assault  being  upon  his  opponent,  he  is  justified  in 
slaying  him  forthwith,  in  self-defense. 

la — ^iNSTRUcnONS — Appucabiuty  to  Evidence. — ^A  correct  instruc- 
tion which  addresses  itself  to  a  theory  permissible  under  the 
evidence  should  be  given. 

Id. — ^Weight  op  Evidence — Instruction  as  to  Evidence — Absolute 
Moral  Ckbtainty. — An  instruction  as  to  the  weight  of  evidence, 
which  declares  that  the  jury  must  be  convinced  of  the  guilt  of 
the  defendant  to  an  absolute  moral  certainty,  in  order  to  con- 
vict, is  properly  refused. 

Id.— Constructjon  of  Instructions.— Instructions  given  are  to  be 
construed  together. 

Id. — Practice — Modification  of  Instruction — Concluding  Formula. 
If  an  instruction  asked  for  the  defense  is  proper,  it  is  the  better 
practice   to  allow  rather  than   to  eliminate  a  concluding  formula 
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by  way  of  emphasis  to  the  effect  that,  "if  under  these  circum- 
stances he  killed  deceased,  you  must  find  as  your  verdict,  not 
guilty." 
Id. — ^Apparent  Necessity  for  Self-defense — Sudden  Jeopardy- 
Right  TO  Stand  Ground. — ^To  justify  a  homicide  there  must  be 
a  necessity,  actual  or  apparent;  but  such  necessity  exists,  as 
matter  of  law,  when  an  innocent  person  is  placed  in  sudden 
jeopardy;  and  the  right  to  stand  one's  ground  should  form  an 
element  of  instructions  upon  the  necesity  of  killing  and  the  law 
of  self-defense. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Humboldt  County.    G.  W.  Hunter,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Chamberlain  &  Wheeler,  for  Appellant. 

An  involuntary  surrender  of  property  found  does  not 
extinguish  the  lien  of  the  finder.  (Palmtag  v.  Doutrick, 
69  Cal.  154;  43  Am.  Rep.  245;  Walcott  V.  Keith,  22  N.  H. 
196;  Brvley  V.  Rase,  57  Iowa,  651;  Civ.  Code,  sec.  2913; 
3  Story  on  Contracts,  5th  ed.,  238,  and  notes.)  The  lower 
court  erred  in  refusing  to  give  defendant's  proposed  in- 
structions Nos.  Vn,  VIII,  and  IX,  defining  the  rights, 
duties,  and  obligations  of  a  finder  of  lost  property. 
{Stanton  v.  French,  83  Cal.  194;  Benedict  v.  Haggin,  2 
Cal.  385;  People  v.  Payns,  8  Cal.  341;  People  v.  Taylor, 
36  Cal.  256;  People  v.  Keefer,  65  Cal.  232.)  The  lower 
court  erred  in  modifying  defendant's  instruction  No. 
XV,  by  inserting  the  words  "in  a  peaceable  manner," 
and  then  giving  it  as  modified.  Where  the  trespass  is 
forcible,  against  personal  property,  an  owner  may  resist 
it,  but  he  is  not  justified  in  killing  the  trespasser,  unless 
it  is  necessary  to  prevent  a  felonious  destruction  of  the 
property,  or  to  defend  himself  against  loss  of  life  or 
great  bodily  harm.  (Carroll  v.  State,  23  Ala.  28 ;  58  Am. 
Dec.  282 ;  26  Am.  &  Eng.  Ency.  of  Law,  572 ;  State  v. 
Tarter,  26  Or.  38 ;  State  v.  Donyes,  14  Mont.  70 ;  Powers 
V.  People,  42  111.  App.  427;  Bowman  V.  State  (Tex.  Crim. 
App.  Jan.  28.  1893) ;  21  S.  W.  Rep.  48;  Crawford  v.  State, 
90  Ga.  701 ;  35  Am.  St.  Rep.  242 ;  State  v.  Smith,  12  Mont. 
878;  Callicoatte  v.  State  (Tex.  Crim.  App.,  June  24,1893), 
22  S.  W.  Rep.  1041 ;  People  V.  Flanagan,  60  Cal.  3 ;  44  Anu 
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Rep.  52 ;  People  v.  Campbell,  30  Cal.  312.)  The  lower  court 
erred  in  refusing  to  instruct  the  jury  that  a  person  in 
the  exercise  of  the  right  of  self-defense  not  only  has  the 
right  to  stand  his  ground  and  defend  himself  when 
attacked,  but  he  may  pursue  his  adversary,  until  he  has 
secured  himself  from  danger;  and  if  in  so  doing  it  be 
necessary  or  upon  reasonable  grounds  it  appear  neces- 
sary to  kill  his  antagonist,  the  killing  is  excusable  on 
the  ground  of  self-defense.  (State  V.  Thompson,  45  La. 
Ann.  969 ;  Conner  V.  State  (Miss.,  Nov.  6, 1893) ,  13  South. 
Rep.  934;  1  East's  Pleas  of  the  Crown,  271,  272;  Luby  v. 
Comm^onwealth,  12  Bush  1 ;  Holloway  v.  Commonwealth, 
11  Bush,  344;  Bohannon  v.  Commonwealth,  8  Bush,  481, 
8  Am.  Rep.  474;  Carico  V.  Commonwealth,  7  Bush,  124; 
Young  V.  Comm^onwealth,  6  Bush,  312;  Philips  v.  Com- 
monwealth, 2  Duval,  328;  87  Am.  Dec.  499;  Pond  V.  Peo- 
ple, 8  Mich.  150.)  A  man  may  stand  his  ground  and  kill, 
one  who  is  attempting  to  kill  or  inflict  upon  him  great 
bodily  harm.  And  this  he  may  do,  even  though  he 
might  more  readily  have  secured  his  safety  by  flight. 
(People  V.  Ye  Park,  62  Cal.  208;  People  w.  Robertson,  67 
Cal.  650.) 

W.  F.  Fitzgerald,  Attorney  General,  and  Charles  H. 
Jackson,  Deputy  Attorney  General,  for  Respondent. 

Defendant's  proposed  instructions  Nos.  VII,  VIII,  and 
IX,  defining  the  rights,  duties,  and  obligations  of  a 
finder  of  lost  property,  were  entirely  irrelevant.  In  re- 
sisting a  mere  trespass,  human  life  cannot  be  sacrificed. 
(People  V.  Dunne,  80  Cal.  34 ;  Pen.  Code,  sec.  197,  subd. 
2;  People  v.  Flanagan,  60  Cal.  3;  44  Am.  Rep.  52.)  In- 
structions already  given  in  substance  need  not  be  re- 
peated. (BuUard  V.  Stone,  67  Cal.  477 ;  People  V.  Adams, 
85  Cal.  231;  Dufour  V.  Central  Pac.  R.  R.,  67  Cal.  320.) 
If  the  entire  charge  is  sufficiently  accurate,  and  free 
from  prejudicial  error,  the  judgment  will  not  be  reversed 
for  minor  defects.  (People  v.  Chun  Heong,  86  Cal.  329; 
People  V.  Clark,  84  Cal.  573;  People  V.  Turcott,  65  CaL 
126.)     Anything  so  connected  with  the  crime  in  point  of 
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time  and  character  as  to  explain  how  and  why  it  was 
committed  is  a  part  of  the  res  gestae.  (People  V.  Irwin, 
77  Cal.  495;  People  v.  Nelson,  85  Cal.  421;  People  v. 
O'BHen,  78  Cal.  41.) 

Henshaw,  J. — The  appellant,  Hecker,  was  tried  for 
the  murder  of  one  Patrick  Riley,  and  by  the  jury  found 
guilty  of  murder  in  the  second  degree.  The  killing  was 
admitted,  but  it  was  claimed  to  have  been  done  in  self- 
defense. 

It  appeared  by  the  evidence  that  Riley  peddled  wares 
through  the  country,  using  for  the  purpose  a  two-horse 
team  and  wagon.  He  had  camped  near  the  farm  house 
of  one  Briceland  and  turned  his  horses  into  Briceland's 
enclosure.  From  this  they  strayed  and  were  lost  in  the 
hills.  They  had  been  gone  for  several  days  when  Riley, 
who  had  been  in  vain  pursuit  of  them,  met  Hecker  and 
offered  to  give  him  ten  dollars  if  he  would  find  and  re- 
turn them. 

Hecker  was  an  old  resident  of  the  vicinity,  and  owned 
a  sheep  range  which  was  contiguous  to  the  land  of  Brice- 
land. He  searched  for  the  horses  that  day  and  found 
them  upon  his  land,  put  them  in  his  corral  over  night, 
and  the  next  morning  proceeded  with  them  to  Brice- 
land's. 

Riley  was  away  at  the  time  of  his  arrival,  and  Hecker 
either  made  a  voluntary  surrender  of  the  horses  to  Mrs. 
Riley,  who  put  them  in  Briceland's  bam,  as  was  claimed 
by  the  people,  or,  as  was  contended  by  the  defense,  they 
were  put  there  by  Mrs.  Riley  for  Hecker,  who  thus  still 
retained  constructive  possession  of  and  a  lien  upon  them 
for  the  promised  reward  of  ten  dollars.  The  point  is 
one  in  dispute. 

Hecker  rode  on  to  the  little  town  of  Briceland,  and 
passed  the  day  in  waiting  for  Riley.  He  did  not  see 
him  and  went  home.  The  next  day  he  returned  to 
town  and  met  Riley  about  11  o'clock  in  the  morning. 
Riley  called  him  to  one  side  and  the  finding  of  the 
horses  was  discussed.     There  having  been   no  one  else 
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present  at  that  interview  the  only  account  of  it  is 
Hecker's.  But  it  appears  from  other  evidence  that 
Biley  supected  that  his  horses  had  been  taken  and  se* 
creted  in  the  hills  in  expectation  of  a  reward,  and  the 
promptness  with  which  Hecker  found  and  returned  them 
seems  to  have  confirmed  him  in  his  suspicion,  and  cre- 
ated the  conviction  that  Hecker  had  purloined  them. 
There  was  no  question  but  that  Riley's  supicions  were 
unfounded  and  unjust.  It  was  in  evidence  that  Riley 
said  he  would  kill  the  man  who  stole  his  horses. 

Hecker  testified  that  Riley  accused  him  of  stealing  the 
horses,  and  refused  to  pay  him  any  money  for  their  re- 
covery. The  men  parted,  Hecker  returned  to  the  store 
and  saloon,  and,  after  thinking  and  talking  the  matter 
over,  as  he  says,  concluded  he  would  take  the  horses 
from  Briceland's  bam  and  put  them  elsewhere  until  he 
was  paid. 

Hecker  was  a  cripple,  Riley  a  powerful  man.  Hecker 
armed  himself,  thinking  that  Riley  would  be  at  Brice- 
land's,  and  knowing  that  "he  would  be  trying  to  get  a 
row." 

Arriving  at  Briceland's  a  little  after  noon  Hecker 
found  but  one  horse,  the  other  having  been  ridden  off 
by  Sam  Pollock,  who  had  gone  to  find  Riley  and  tell 
him  the  search  was  at  an  end.  Hecker  took  possession 
of  the  animal  and  led  it  from  the  stable.  Riley  saw 
him  and  came  forward,  calling  to  him  and  forbidding 
the  act.  Hecker  half  drew  his  pistol  from  the  bosom  of 
his  shirt,  and  in  turn  told  Riley  to  advance  no  further. 
Riley  answered  that  he  was  unarmed,  and  turned  out  his 
pockets  in  proof,  and  a  second  time  the  two  men  parted, 
Hecker  leading  away  the  horse. 

He  returned  with  it  to  the  town  where  he  spent  the 
afternoon  discussing  his  grievance.  As  was  shown,  he 
used  some  loose  talk  and  indulged  in  some  threats;  he 
would  not  let  Riley  beat  him  out  of  his  money;  he  would 
have  the  money  or  would  have  Riley's  blood;  while,  to 
add  to  the  bitterness  of  his  feeling,  he  was  informed  that 
Riley  had  gone  off  to  procure  his  arrest  for  stealing  the 
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horses.  This  information  was  brought  to  him  by  men 
whom  he  had  sent  to  see  Riley  to  fix  up  the  matter,  tell- 
ing them  that  he  wanted  no  fuss  and  to  take  what  they 
could  get  and  settle  it  for  him. 

So  the  time  passed  until  about  half  past  six  of  this 
July  afternoon  when  Hecker  espied  Pollock  riding  by 
on  the  other  horse.  Hecker,  who  was  himself  then 
mounted,  hailed  him  and  demanded  the  horse,  believ- 
ing, as  he  testified,  that  he  ''had  to  have  both  horses  in 
order  to  make  the  lien  good."  Pollock  declined  to  sur- 
render the  animal,  saying  he  would  put  it  where  he  got 
it;  and  so  Hecker  rode  on  once  more  to  Briceland's,  and 
to  the  fatal  meeting  with  Riley. 

As  the  two  men  rode  up  to  the  stable  Riley  came  for- 
ward to  take  his  horse.  Pollock  dismounted.  Riley 
started  to  remove  the  saddle.  Hecker  leaned  forward 
to  seize  the  bridle.  There  was  a  struggle  for  possession, 
and  then,  by  the  evidence  for  the  people,  Hecker  drew 
his  pistol  and  with  it  struck  Riley  over  the  head,  and  as 
he  staggered  back  fired  at  him.  Hecker's  account  is  that 
he  spurred  his  horse  that  he  might  seize  the  other's  bri- 
dle; that  as  his  horse  sprang  forward  her  fore  shoulder 
struck  Riley  and  staggered  him:  ''When  I  broke  his 
hold  he  ran  right  back  and  had  his  hand  twisted  to  pull 
his  pistol,  and  at  last  he  pulled  his  pistol  out  and 
pointed  at  me,  and  I  saw  him  shut  his  eye  to  pull  the 
trigger,  and  just  as  he  was  about  to  pull  the  trigger  I 
threw  myself  out  of  the  saddle  like  that  [shows]  over  the 
side  of  my  horse  and  grabbed  my  pistol  at  the  same 
time,  and  as  I  raised  mine  up  he  had  his  pistol  up  and 
we  both  shot  about  the  same  time.  If  anything  he  shot 
a  little  before  I  did." 

The  defendant  was  riding  a  nervous  two-year-old 
colt,  using  a  "hackamore"  in  lieu  of  bridle,  and,  at  the 
shooting,  she  either  bolted  or,  as  Hecker  says,  he  started 
her  to  go  around  Briceland's  house,  and  get  out  of  the 
way.  Riley  fired  again  at  him  as  he  went.  At  some 
beehives  Hecker  reined  up,  and  the  two  men  exchanged 
shots.    Hecker  then  rode  on  in  another  direction  to   a 
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place  in  the  yard  where  there  were  four  stumps,  having 
abandoned,  as  he  says,  his  first  intention  to  pass  around 
Briceland's  house,  and  endeavoring  to  get  away  by  an- 
other route,  or,  as  the  people  claim,  coming  back  tx) 
engage  Riley  at  closer  quarters.  Riley  ran  toward  a 
granary,  calling  upon  one  of  the  bystanders,  of  whom 
there  were  several,  to  lend  him  his  pistol,  and  to  his 
wife  and  daughter  to  go  to  the  wagon  and  bring  him 
more  cartridges.  Whether  Riley  ran  to  the  granary  to 
escape  further  combat,  or  whether  he  designed  to  use 
it  as  a  shield  that  he  might  fire  with  more  security  upon 
Hecker,  is  disputed.  Near  the  granary,  and,  as  Riley 
was  about  to  pass  a  comer  of  it,  there  was  shooting, 
and  Riley,  struck  through  the  heart,  ran  a  few  yards 
and  fell  dead. 

Nothing  of  the  foregoing  narrative  is  to  be  taken  as 
expressing  the  views  of  this  court  upon  the  weight  of 
the  evidence.  That  consideration  is  not  before  us.  The 
account  is  designed  to  throw  into  prominence  the  claims 
made  by  prosecution  and  defense  for  the  better  under- 
standing of  the  propositions  of  law  which  we  are  called 
upon  to  consider. 

The  first  complaint  of  defendant  is  that  the  court 
erred  in  admitting  testimony  as  to  the  occurrences  at 
the  meeting  between  himself  and  Riley  at  noon  of  the 
day  of  the  affray. 

But  this  complaint  is  not  well  founded.  Hecker's 
plea  was  self-defense.  Whether  Hecker  was  within  or 
without  his  legal  rights  in  seeking  to  gain  possession  of 
the  horses,  whether  he  or  the  deceased  first  committed 
a  felonious  assault,  were  disputed  questions  for  the 
jury's  determination.  The  attempt  to  retake  the  first 
horse,  though  separated  in  time  from  the  taking  of  the 
second,  was  apart  of  the  same  occurrence  and  transac- 
tion which  led  up  to  and  culminated  in  the  fatal  affray. 
The  recovery  of  the  first  horse,  and  the  manner  of  % 
the  conduct  of  the  two  men  upon  that  occasion,  their 
previous  difficulty,  their  threats  against  each  other, 
whether  communicated  or  not — all  tended  to  enlighten 
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the  jury  as  to  the  mental  attitudes  of  the  men  toward 
each  other  at  the  time  of  the  affray,  and  thus  to  assist 
in  determining  the  disputed  question  as  to  which  in 
fact  first  put  himself  in  the  wrong,  and  which  first  made 
a  felonious  assault  upon  the  other;  for  only  by  so  de- 
termining could  the  jury  justly  decided  upon  the  defend- 
ant's plea.  (People  v.  Lyons,  110  N.  Y.  618;  State  V. 
Perigo,  70  Iowa,  657;  Monroe  v.  State,  5  Ga.  85;  WiU^ 
iams  V.  State,  3  Heisk.  376;  State  V.  Zellers,  7  N.  J.  L. 
220;  Keener  v.  State,  18  Ga.  194;  63  Am.  Dec.  269;  State 
V.  Tarter,  26  Or.  38.) 

But,  having  admitted,  and  properly  admitted,  this 
evidence,  the  court  erred  in  refusing  to  give  the  instruc- 
tions asked  by  defendant  (defendant's  proposed  instruc- 
tions Nos.  VII,  VIII,  IX),  defining  the  rights  of  a  finder 
of  lost  property  to  compensation  for  its  care  and  preser- 
vation, and  to  any  promised  regard,  the  nature  of  his 
lien  upon  it,  and  how  such  lien  could  be  lost  or  extin- 
guished. It  is  conceded  by  the  prosecution  that  these 
instructions  correctly  embody  the  law,  but,  it  is  con- 
tended, that  they  were  properly  refused  as  irrelevant. 

This  contention  cannot  be  upheld.  One  of  the  ques- 
tions of  primary  consideration  for  the  jury  was  which 
of  the  two  men  was  the  aggressor  at  the  time  of  the  fatal 
affray;  which  of  the  two  first  overstepped  the  bounda- 
ries of  the  law;  which  of  the  two  first  trespassed  upon 
the  legal  rights  of  the  other;  in  short,  which  of  the  two 
by  his  acts  and  conduct  first  put  himself  in  the  wrong. 
For  it  is  obvious  that  the  determination  of  this  must 
throw  a  flood  of  light  upon  the  other  question,  second 
in  consideration  but  first  in  importance,  namely,  whether 
at  the  time  the  defendant  first  fired  he  was  acting  in 
self-defense. 

The  opposing  claims  of  counsel  upon  this  evidence 
have  been  suggested.  Upon  the  one  hand  it  was  argued 
that  defendant,  after  voluntarily  surrendering  his  pos- 
session of  the  horses,  and  so  extinguishing  his  lien, 
came,  with  a  lawless  hand,  to  retake  them  from  their 
owner,  prepared  for  this  end  to  do  murder  if  resisted; 
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and  that  this  motive  dominated  his  conduct  in  the  meet- 
ing at  noon  and  the  fatal  later  one.  Upon  the  other 
hand  it  was  argued  that  the  surrender  of  possession  had 
been  involuntarily,  and  that,  consequently,  defendant's 
right  to  possession  still  existed,  even  against  the  owner; 
that  his  intent  was,  therefore,  proper  and  his  purpose 
lawful.  The  absence  of  instructions  upon  these  ques- 
tions of  law  left  the  jury  without  rudder  or  compass. 
The  true  rule  for  measuring  the  acts  of  the  parties  not 
having  been  given  them,  each  was  at  liberty  to  set  up 
his  own  independent  standard  and  approve  or  condemn 
in  accordance  with  it. 

The  refusal  to  give  these  instructions  thus  constituted 
reversible  error.  {People  v.  Taylor,  36  Cal.  255 ;  People 
v.  Keefer,  65  Cal.  232;  People  v.  Fiee,  97  Cal.  459.) 

The  court  gave  an  instruction  prepared  by  defendant 
after  modification.  That  instruction  is  as  follows,  the 
modification  complained  of  being  the  italicised  phrase 
inclosed  in  brackets. 

"I  charge  you  that  the  law  does  not  permit  the  taking 
of  human  life,  or  the  infliction  of  great  bodily  harm  in 
the  resisting  of  a  mere  trespass  against  personal  prop- 
erty; therefore,  in  the  present  case,  should  you  find  from 
the  evidence  that  defendant  attempted  to  regain  posses- 
sion of  the  horse  returned  by  Pollock  [in  a  peaceable 
manner]  for  the  declared  purpose  of  holding  him  for  a 
reward,  and  that  the  deceased,  Riley,  resisted  such  at- 
tempt on  the  part  of  defendant  by  resorting  to  the  use 
of  a  deadly  weapon,  or  by  attempting  to  kill  Hecker,  or 
inflict  upon  him  great  bodily  harm  (and  there  was  im- 
minent danger  of  his  doing  so) ,  then  I  charge  that  Riley 
was  acting  unlawfully  and  without  right;  and  if,  under 
these  circumstances,  you  find  that  Hecker,  in  order  to 
protect  himself  from  death  or  great  bodily  harm  at  the 
hands  of  Riley,  shot  and  killed  Riley,  then  I  instruct 
you  that  he  was  justified  in  so  doing  and  you  must  ac- 
quit him.** 

"And  in  this  connection,  I  further  instruct  you  that, 
if  you  so  find,  it   makes  no  difference  whether  Hecker 
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had  a  risrht  to  take  the  horse  or  not,  Riley  had  no  legal 
right  to  attempt  to  kill  Hecker  in  resisting  a  mere  tres- 
pass.^' 

The  instruction  was  offered  under  defendant's  claim 
of  self-defense.  As  given  it  was  unobjectionable  as  a 
statement  of  the  law  excepting  for  the  italicised  inser- 
tion. One  is  not  justified  in  taking  human  life  to  pre- 
vent the  commission  of  a  mere  trespass;  though  any 
person  in  defense  of  property  has  the  legal  right  to  pre- 
vent the  commission  of  a  felony  attempted  by  violence 
or  surprise ;  and  in  so  doing  may  use  all  necessary  force 
even  to  the  taking  of  life.  (Pen.  Code,  sec.  197,  subd. 
2;  People  V.  Payne,  8  Cal.  341;  People  v.  Flanagan,  60 
Cal.  2;  44  Am.  Rep.  52;  People  V.  Dunne,  80  Cal.  34.) 

The  amendment  left  the  instruction  confused  and 
erroneous.  The  defendant  was  entitled  to  have  the  jury 
instructed  that  even  if  he  was  in  the  act  of  committing 
a  forcible  trespass  in  endeavoring  to  take  the  horse,  if 
his  act  amounted  to  no  more  than  a  trespass,  Riley 
was  not  justified  in  trying  to  kill  him,  if  he  did  try,  in 
attempting  to  prevent  it.  And  if,  under  these  circum- 
stances, Riley  did  make  the  first  felonious  assault  upon 
defendant,  defendant  in  turn  would  be  justified  in  kill- 
ing Riley  if  the  circumstances  of  Riley's  felonious  as- 
sault were  sufficient  to  excite  defendant's  fears  as  a 
reasonable  man  that  he  was  in  danger  of  death  or  great 
bodily  injury,  and  he  acted  under  these  fears  alone, 
and  had  in  good  faith  declined  further  struggle  before 
firing  the  fatal  shot,  or  was  put  in  such  sudden  jeopardy 
by  the  acts  of  deceased  that  he  could  not  withdraw,  and 
if  it  was  thus  that  Riley  met  his  death. 

But,  as  given,  the  court  in  effect  told  the  jury  that 
the  defendant's  rights  were  to  be  governed  by  their 
determination  whether  or  not  he  was  endeavoring  to 
take  possession  of  the  horse  in  a  peaceable  manner.  Even 
if  a  peaceable  trespass  be  conceded,  the  jury  was  sub- 
stantially told  that  Hecker's  plea  of  self-defense  under 
the  hypothesis  could  not  be  upheld  unless  his  act  was  a 
peaceable  trespass.    But  such  is  not  law.    "Where  the 
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trespass  is  forcible  against  personal  property,  an  owner 
may  resist  it,  but  he  is  not  justified  in  killing  the  tres- 
passer unless  it  is  necessary  to  prevent  a  felonious  de- 
struction of  the  property  or  to  defend  himself  against 
loss  of  life  or  great  bodily  harm."  {Carroll  v.  State,  23 
Ala.  28;  58  Am.  Dec.  282;  26  Am.  &  Eng.  Ency.  of  Law, 
572;  State  v.  Tarter^  swpra;  State  V.  Perigo,  supra.) 

The  acts  which  a  defendant  may  do  and  justify  under 
the  plea  of  self-defense  depends  primarily  upon  his  own 
conduct,  and  secondarily  upon  the  conduct  of  the  de- 
ceased. There  is  no  fixed  rule  applicable  to  every  case, 
though  certain  general  principles,  well  established, 
stand  forth  as  guides  for  the  action  of  men  and  meas- 
ures for  the  jury's  determination  of  their  deportment. 

1.  Self-defense  is  not  available  as  a  plea  to  a  defend- . 
ant  who  has  sought  a  quarrel  with  the  design  to  force  a 
deadly  issue  and  thus,  through  his  fraud,  contrivance, 
or  fault,  to  create  a  real  or  apparent  necessity  for  kill- 
ing. {People  V.  Robertson,  67  Cal.  646;  Stewart  V.  State, 
1  Ohio  St.  66.) 

2.  It  is  not  available  as  a  plea  to  one  who  by  pre- 
arranged duel,  or  by  consent,  has  entered  into  a  deadly 
mutual  combat  in  which  he  slays  his  adversary.  In 
both  of  these  cases  the  same  rule  applies.  A  man  may 
not  wickedly  or  willfully  invite  or  create  the  appearances 
of  necessity  or  the  actual  necessity  which,  if  present  to 
one  without  blame,  would  justify  the  homicide.  {Staie 
y..Partlow,  90  Mo.  608;  59  Am.  Rep.  81;  State  v.  Under- 
wood,  37  Mo.  225;  Lamberfs  case,  9  Leigh,  605;  1  Bish- 
op's Criminal  Law,  sec.  870;  GiUeland  v.  State,  44  Tex. 
356;  Clifford  V.  State,  58  Wis.  478;  Tate  V.  State,  46  Ga. 
151.) 

3.  Where  one  without  fault  is  placed  under  circum- 
stances sufficient  to  excite  the  fears  of  a  reasonable  per- 
son that  another  designs  to  commit  a  felony  or  some 
great  bodily  injury  upon  him,  and  to  afford  grounds  for 
reasonable  belief  that  there  is  isnminent  danger  of  the 
accomplishment  of  this  design,  he  may,  acting  under 
these  fears  alone,  slay  his  assailant  and  be  justified  by 
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the  appearances.  And,  as  where  the  attack  is  sudden 
and  the  danger  imminent,  he  may  increase  his  peril  by 
retreat,  so  situated  he  may  stand  his  ground,  that  be- 
coming his  "wall,"  and  slay  his  aggressor  even  if  it  be 
proved  that  he  might  more  easily  have  gained  his  safety 
by  flight.  (People  V.  Herbert,  61  Cal.  544;  People  v.  Gon- 
zales, 71  Cal.  569;  People  V.  Ye  Park,  62  Cal.  204;  People 
V.  Robertson,  supra;  Runyan  V.  State,  57  Ind.  84 ;  26  Am. 
Rep.  52;  Envin  V.  State,  29  Ohio  St.  186;  23  Am.  Rep. 
733.)  So,  too,  under  such  circumstances,  he  may  pur- 
sue and  slay  his  adversary.  But  the  pursuit  must  not 
be  in  revenge,  nor  after  the  necessity  for  defense  has 
ceased,  but  must  be  prosecuted  in  good  faith  to  the  sole 
end  of  winning  his  safety  and  securing  his  life.  (Car- 
roU  V.  State,  supra;  Young  v.  Commonwealth,  6  Bush, 
312;  CoUins  V.  State,  32  Iowa,  36;  Horrigan  and  Thomp- 
son on  Self-defense,  230.) 

4.  Where  one  is  making  a  felonious  assault  upon  an- 
other, or  has  created  appearances  justifying  that  other 
in  making  a  deadly  counter  attack  in  self-defense,  the 
original  assailant  cannot  slay  his  adversary  and  avail 
himself  of  the  plea  unless  he  has  first  and  in  good  faith 
declined  further  combat,  and  has  fairly  notified  him  that 
he  has  abandoned  the  contest.  And  if  the  circumstances 
are  such,  arising  either  from  the  condition  of  his  adver- 
sary, caused  by  the  aggressor's  acts  during  the  affray  or 
from  the  suddenness  of  the  counter  attack,  that  he  can- 
not so  notify  him,  it  is  the  first  assailant's  fault  and  he 
must  take  the  consequences.  (People  v.  Button,  106  Cal. 
628;  46  Am.  St.  Rep.  259;  State  v.  Smith,  10  Nev.  106; 
Stoffer  V.  State,  15  Ohio  St  47;  86  Am.  Dec.  470.)  For, 
as  the  deceased,  acting  upon  the  appearances  created 
by  the  wrongful  acts  of  the  aggressor,  would  have  been 
justified  in  killing  him,  he  whose  fault  created  these 
appearances  cannot  make  the  natural  and  legal  acts  of 
the  deceased  looking  to  his  own  defense  a  justification 
for  the  homicide.  Befoj^e  doing  so  he  must  have  de- 
stroyed these  appearances  and  removed,  to  the  other's 
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knowledge,  his  necessity,  actual  or  apparent,  for  self- 
preservation. 

5.  Where  one  is  the  first  wrongdoer,  but  his  unlawful 
act  is  not  felonious,  as  a  simple  assault  upoii  the  person 
of  another,  or  a  mere  trespass  upon  his  property,  even 
though  forcible,  and  this  unlawful  act  is  met  by  a  counter 
assault  of  a  deadly  character,  the  right  of  self-defense  to 
the  first  wrongdoer  is  not  lost.  For,  as  his  acts  did  not 
justify  upon  the  part  of  the  other  the  use  of  deadly 
means  for  their  prevention,  his  killing  by  the  other 
would  be  criminal,  and  one  may  alwayB  defend  himself 
against  a  criminal  attempt  to  take  his  life.  But  in  con- 
templation of  the  weakness  and  passions  of  men,  and  of 
the  provocation,  which,  though  inadequate,  was  wrong- 
fully put  upon  the  other,  it  is  the  duty  of  the  first 
wrongdoer  before  he  can  avail  himself  of  the  plea  to 
have  retreated  to  the  wall,  to  have  declined  the  strife 
and  withdrawn  from  the  difficulty,  and  to  have  killed 
his  adversary,  under  necessity,  actual  or  apparent,  only 
after  so  doing.  If,  however,  the  counter  assault  be  so 
sudden  and  perilous  that  no  opportunity  be  given  to 
decline  or  to  make  known  to  his  adversary  his  willing- 
ness to  decline  the  strife,  if  he  cannot  retreat  with 
safety,  then  as  the  greater  wrong  of  the  deadly  assault 
is  upon  his  opponent,  he  would  not  be  justified  in  slaying, 
forthwith,  in  self-defense.  (People  V.  Robertson,  supra; 
People  V.  Weatlake,  62  Cal.  303;  State  V.  Perigo,  supra.) 

The  distinction  between  this  principle  and  the  one 
preceding  it  consists  in  this:  In  the  former  case  the 
provocation  for  making  a  deadly  counter  attack  in  self- 
defense  is  adequate,  and  therefore  the  first  aggressor 
must  remove  the  necessity  for  it  and  make  that  fact 
known  before  his  ovm  right  of  self-defense  can  exist;  in 
the  latter  case  the  provocation  is  inadequate,  and  if  the 
other  by  his  own  unlawful  act  deprives  the  first  wrong- 
doer of  the  opportunity  to  decline  a  deadly  strife,  that 
fault  lies  not  at  the  door  of  the  slayer  but  of  the  slain. 

So  much   it  has  seemed  necessary  to  say  in  view  of 
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the  varying  theories  upon  the  facts  attending  this  homi- 
cide and  in  contemplation  of  a  new  trial. 

If  at  the  time  of  the  affray  Hecker  was  a  trespasser 
and  no  more  in  his  endeavor  to  take  the  horse,  and 
Riley  met  his  endeavor  by  a  deadly  assault  upon  him 
with  a  pistol,  it  was  Hecker's  first  duty  to  decline  the 
strife,  and  if  the  suddenness  of  the  assault  precluded 
this,  he  was  justified,  so  long  as  the  imminence  of  his 
danger  continued,  or  apparently  continued,  in  meeting 
it  by  a  deadly  return. 

If,  however,  Hecker  was  not  a  wrongdoer  in  seeking 
to  take  the  horse,  and  Riley  met  his  attempt  by  a  feloni- 
ous assault  with  a  pistol,  Hecker,  if  the  assault  was  sud- 
den and  the  danger  great  or  apparently  great,  would 
have  been  justified  in  standing  his  ground,  or  even,  as 
above  set  forth,  in  pursuing  and  slaying  his  adversary 
to  win  his  safety. 

If,  on  the  other  hand,  Hecker  made  the  first  deadly 
assault,  his  right  to  slay  Riley  in  self-defense  did  not 
exist,  even  though  willing  thereafter  to  decline  further 
combat,  until  he  had  in  good  faith  declined  and  fairly 
made  known  to  Riley  his  willingness  to  do  so.  And  if 
he  did  not  do  this,  even  though  he  failed  because  of  his 
own  imminent  danger,  and  under  these  circumstances 
killed  Riley,  his  act  was  criminal. 

And  lastly,  if,  upon  the  other  hand,  he  made  the  first 
felonioiis  assault,  and  thereafter  and  before  firing  the 
fatal  shot  did  in  good  faith  withdraw  and  decline  fur- 
ther combat,  and  this  was  fairly  made  known  to  Riley 
by  his  conduct,  and  thereafter  Riley  pursued  him  and 
forced  a  new  combat  upon  him,  and  under  these  cir- 
cumstances Riley  was  killed,  the  killing  was  justifiable. 

Defendant's  proposed  instruction  No.  XIII,  as  to  the 
right  to  pursue  and  slay  to  secure  safety,  is  in  itself  a 
correct,  if  not  a  full,  exposition  of  the  law,  and  it  can- 
not be  said  that  it  does  not  address  itself  to  a  theory 
permissible  under  the  e^^dence.  It  or  an  equivalent 
instruction  should  therefore  have  been  given. 

It  was  not  error  to  refuse  defendant's  proposed  in- 
oix  OAL.-ao. 
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struction  XIX.  The  jury  was  advised  as  to  the  weight 
of  evidence,  number,  and  credibility  of  witnesses.  The 
vice  of  the  rejected  instruction  was  that  it  declared  that 
the  jury  must  be  convinced  to  an  ^^dbaolute  pioral  cer- 
tainty/' The  refusaj  to  give  such  an  instruction  has 
more  than  once  been  upheld.  (People  v.  Davis,  64  Cal. 
440;  People  V.  Nelson,  85  Cal.  480;  People  V.  Ferry,  84 
Cal.  31;  People  V.  Smith,  105  Cal.  676.) 

The  instruction  lettered  "C  is  not  erroneous.  Stand- 
ing by  itself  it  would  be  of  little  value  to  the  jury,  since  it 
merely  declares  that  the  killing  after  withdrawal  from  a 
struggle  might  be  justiified.  However,  it  is  obviously 
but  a  preliminary  declaration,  as  in  the  instructions 
immediately  succeeding  ("P"  and  "Q")  there  are  set 
forth  in  detail  the  circumstances  under  the  assumed 
state  of  facts  which  would  and  would  not  justify.  These 
instructions  will  be  construed  together.  (People  V.  Tur- 
cott,  65  Cal.  126.) 

The  court  gave  an  instruction  (XVI)  substantially  as 
asked  by  defendant,  but  struck  therefrom  the  closing 
sentence,  as  follows :  "And,  if  under  these  circumstances 
he  killed  deceased,  you  must  find  as  your  verdict,  not 
guilty.''  The  complaint  is  founded  upon  this  excision. 
It  is  the  natural  tendency  of  advocates  to  bear  with 
emphasis  upon  the  favorable  points  both  in  argument 
and  in  instructions,  and  all  the  cases  are  replete,  as  is 
this  case,  with  instructions  asked  by  attorneys  for  the 
prosecution  and  defense,  and  closing  with  this  or  an 
equivalent  formula.  It  cannot  be  said  that  to  elimi- 
nate it  from  one  instruction  is  error.  Yet  the  practice 
is  not  wise.  If  the  instruction  offered  is  not  the  law, 
the  court  may  reject  it;  if  it  be  law,  it  is  better  to  give  it 
as  presented.  For  not  only  has  either  party  the  right 
to  emphasize  by  instructions  a  true  principle,  but  the 
danger  of  modifying  an  instruction  which  is  correct  in 
itself  is  that  it  may  occasion  some  just  ground  for  com- 
plaint that  the  modification  devitalizes  and  emasculates 
the  proposition  of  law  whose  exposition  was  sought. 
We  are  far  from  implying  that  such  was  the  effect  in 
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this  case;  still  further  from  implying  that  such  was  the 
intent,  but  it  certainly  is  not  amiss  to  suggest  the  wiser 
and  better  practice. 

Instruction  "E/'  which  is  complained  of,  has  often 
been  given  and  as  often  approved  by  this  court.  The  cases 
in  which  it  is  discussed  are  reviewed  in  People  V.  Bruggy, 
93  Cal.  476.  As  was  said  by  this  court  in  People  v. 
Herbert,  supra:  "To  justify  a  homicide  there  must  be  a 
necessity,  actual  or  apparent,  and  this  we  understand  to 
be  true  under  our  statute  as  well  as  at  common  law.*' 
Those  cases  where  the  assailed  is  not  required  to  look  to 
escape  as  an  avenue  of  safety  arise,  as  has  been  before 
discussed,  where  the  peril  is  swift  and  imminent  and 
the  necessity  of  action  immediate.  Therein  the  law 
does  not  weigh  in  too  nice  scales  the  conduct  of  the 
assailed,  and  say  he  shall  not  be  justified  because  he 
might  have  resorted  to  other  means  to  secure  his  safety. 
The  suddenness  of  the  attack  puts  him  to  the  wall. 

Upon  the  duty  of  retreat  there  was  a  contrariety  of 
opinion  by  the  writers  of  common  law,  and  this  differ- 
ence has  found  its  way  into  the  decisions  of  our  states. 
Some,  as  Alabama  and  Iowa,  holding  to  the  rule  that 
retreat  is  necessary;  others,  as  Indiana,  Michigan,  and 
our  own  state,  declaring  for  the  contrary  doctrine.  But 
it  is  not  stating  it  too  strongly  to  say  that  the  trend  of 
later  judicial  decisions  is  in  favor  of  the  latter  rule.  So 
that  while  the  killing  must  still  be  under  an  absolute 
necessity,  actual  or  apparent,  as  a  matter  of  law  that 
absolute  necessity  is  deemed  to  exist  when  an  innocent 
person  is  placed  in  such  sudden  jeopardy.  The  right 
to  stand  one's  ground  should  form  an  element  of  the 
instructions  upon  the  necessity  of  killing  and  the  law 
of  self-defense. 

For  the  foregoing  reasons  the  judgment  and  order 
are  reversed  and  the  cause  remanded. 

Temple,  J.,  McFarland,  J.,  Van  Fleet,  J.,  Garouttb, 
J.,  Harrison,  J.,  and  Beatty,  C.  J.,  concurred. 
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[No.   19483.     In  Bank.— October  9,    1895.] 

P.  L.  JOHNSON  ET  AL.,  Respondents,  v.  THE  CITY 
OF  SAN  DIEGO,  Appellant. 

Municipal  Corporations — Exclusion  of  Territory — Adjustment  of 
Burden — Change  of  Burden — Power  of  Legislature. — Where  a 
territory  is  excluded  from  a  municipal  corporation  under  an  act 
of  the  legislature,  the  legislature,  in  permitting  the  division,  may 
adjust  the  burden  of  the  existing  corporate  debts,  and  decree 
that  the  excluded  territory  shall  continue  to  bear  its  former  pro- 
portion of  the  burden,  but  such  adjustment  by  the  legislature, 
not  being  in  the  nature  of  a  contract,  the  provisions  thereof  may 
be  changed  at  pleasure,  where  the  constitutional  rights  of  credi- 
tors of  the  corporation  are  not  invaded;  and  the  legislature  may, 
by  subsequent  act,  provide  for  relieving  the  excluded  territory, 
or  for  such  future  adjustments  as  the  equities  of  the  case  may 
suggest. 

Id. — Retention  of  Benefit  by  Municipal  Corporation — Equitable 
Burden. — Where  all  of  the  moneys  evidenced  by  the  bonded  in- 
debtedness of  a  municipal  corporation  were  expended  within  its 
present  territorial  limits,  and  no  dollar  of  it  invested  to  im- 
prove the  excluded  territory,  it  is  not  onerous  or  oppressive  that 
the  municipal  corporation  should  be  asked  to  pay  for  what  has 
been  expended  for  its  exclusive  benefit. 


Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Diego  County  and  from  an  order  denying  a  new 
trial.    E.  S.  TORRANCE,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  H.  Fuller,  City  Attorney,  and  Clarence  L.  Bar^ 
her,  Deputy  City  Attorney,  for  Appellant. 

The  legislature,  where  there  is  no  constitutional  in- 
hibition, possesses  the  power  to  divide  counties  and 
towns  at  their  pleasure,  and  apportion  the  common 
property  and  the  common  burdens  in  such  manner  as 
to  them  may  seem  reasonable  and  equitable.  (WiUor 
mantic  School  Society  v.  First  School  Society,  14  Conn. 
469;  Hampshire  County  v.  Franklin  County,  16  Mass. 
76 ;  North  Hempstead  V.  Hempstead,  2  Wend.  109 ;  Mont- 
pelier  v.  East  Montpelier,  29  Vt.  20;  67  Am.  Dec.  748; 
State  ex  rel.  Waring  v.  Mayor,  24  Ala.  701 ;  Mayor  V. 
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State,  15  Md.  376;  74  Am.  Dec.  572;  Ashby  v.  Wellington, 
8  Pick.  524;  Denton  v.  Jackson,  2  Johns.  Ch.  820.)  When 
part  of  the  territory  of  a  town  is  detached  therefrom  and 
annexed  to  another  town  or  formed  into  a  new  town,  the 
old  town  remains  liable  for  the  debts  existing  against  it 
at  the  time  such  territory  was  detached,  unless  the  act 
of  the  legislature  detaching  such  territory  makes  some 
provision  by  which  the  debts  of  the  old  town,  or  some 
portion  thereof,  shall  be  charged  to  the  town  to  which 
such  territory  is  annexed  or  to  the  newly  created  town. 
(Depere  V.  Bellevue,  31  Wis.  120;  11  Am.  Rep.  602 ;  Wind- 
ham  V.  Portland,  4  Mass.  384 ;  Veazie  V.  Rowland.,  47  Me. 
127 ;  Morgan  V.  Beloit  City,  7  Wall.  613 ;  Laramine  County 
V.  Albany  County,  92  U.  S.  307 ;  Mount  Pleasant  V.  Beck^ 
with,  100  U.  S.  514.)  The  legislature  possesses  the  power 
by  general  law  to  provide  for  the  change  of  the  bound- 
aries of  the  city  of  San  Diego  and  reserve  to  it  the  right 
to  levy  and  collect  taxes  upon  the  territory  excluded,  to 
pay  its  portion  of  indebtedness  of  the  city  at  the  time 
of  exclusion  of  territory  therefrom,  and  if  such  reserva- 
tion was  inequitable,  it  was  not  in  the  power  of  the  legis- 
lature, without  the  consent  of  the  city,  afterward  to  rem- 
edy the  evil.  (Town  of  Milwaukee  v.  City  of  Milwaukee, 
12  Wis.  103;  Hampshire  County  V.  Franklin  County, 
supra.)  The  passage  of  the  act  of  March  19,  1889,  and 
the  exclusion  of  Coronado  beach  from  the  city  there- 
under, and  the  acceptance  by  the  city  of  Coronado  of 
the  provisions  of  the  act,  created  a  contract  between 
the  city  of  San  Diego  and  the  city  of  Coronado,  and  in- 
vested the  city  of  San  Diego  with  the  right  tp  levy  and 
collect  taxes  upon  the  property  of  the  city  of  Coronado 
which  the  legislature  cannot  take  away  by  any  subse- 
quent legislation  without  impairing  the  obligations  of 
a  contract.  (Bowdoinham  v.  Richmond,  6  Me.  112;  19 
Am.  Dec.  197.)  The  contracts  which  the  legislature  are 
prohibited  from  impairing  are  not  limited  to  those 
between  the  state  and  individuals.  (Lewis  v.  Bracken- 
ridge,  1  Blackf.  220;  12  Am.  Dec.  228.) 
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Gibson  &  Titus,  and  Samuel  M.  Shartridge,  for  Re- 
spondent. 

There  is  no  common-law  liability  on  Coronado  beach 
to  pay  any  part  of  the  bonded  indebtedness  mentioned; 
on  the  contrary,  the  city  of  San  Diego  remains  wholly 
liable  for  all  existing  debts  under  the  common  law. 
(Mount  Pleasant  v.  Beckwith,  100  U.  S.  514;  Laramie 
County  V.  Albany  County,  92  U.  S.  307;  Bristol  y.  New 
Chester,  3  N.  H.  52A;  Depere  v.  Bellevue,  31  Wis.  120-25; 

11  Am.  Rep.  602;  15  Am.  &  Eng.  Ency.  of  Law,  1023, 
tit.  "Apportionment  of  Property,  Debts,  and  Ldabili- 
ties.'*)  The  levying  of  an  assessment  pro  rata  upon  the 
excluded  property  to  pay  the  bonded  indebtedness  would 
be  a  clear  violation  of  the  maxim  that  "he  who  takes  the 
benefit  must  bear  the  burden.''  (Broom's  Legal  Max- 
ims, 706;  Civ.  Code,  sec.  3521;  Simson  v.  Eckstein,  22 
Cal.  581.)  The  legislature  has  absolute  control  over 
municipal  corporations,  unless  restrained  by  the  constitu- 
tion ;  and  in  this  state  thera  is  no  constitutional  restraint. 
(People  V.  Ahmieda  County,  26  Cal.  642 ;  Laramie  County 
v.  Albany  County,  supra;  RvsseU  v.  Reed,  27  Pa.  St.  166; 
170;  1  Dillon  on  Municipal  Corporations,  sec.  65;  Carter 
v;  Cambridge  etc.  Bridge  Proprietors,  104  Mass.  236; 
Luehrman  w.  Taxing  District,  2  Lea,  425;  Perry  County 
V.  Conway  County,  52  Ark.  430 ;  Layton  V.  New  Orleans, 

12  La.  Ann.  515;  Sedgwick  County  V.  Bunker,  16  Kan. 
498 ;  Lycoming  V.  Union,  15  Pa.  St.  166 ;  53  Am.  Dec.  575 ; 
Guilford  V.  Supervisors,  13  N.  Y.  143;  New  Orleans  V. 
Clark,  95  U.  S.  654 ;  County  of  Richland  v.  County  of 
Lawrence,  12  111.  1;  Dunmore*s  Appeal,  52  Pa.  St.  374; 
Scituate  V.  Weynmcth,  108  Mass.  128.)  The  act  of  the 
legislature  in  question  did  not  interfere  with  vested 
rights  or  violate  the  obligation  of  contracts.  There  was 
no  contract  and  no  vested  right  was  acquired.  (Scitu- 
ate  V.  Weymouth,  supra;  Cooley  on  Constitutional  Lim- 
itations, 4th  ed.,  232,  233.) 

Henshaw,  J. — ^Appeals  from  the  judgment  and  from 
the  order  denying  a  new  trial 
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Under  an  act  of  the  legislature  approved  March  19» 
1889  (Stats.  1889,  p.  356)  a  portion  of  the  territory  for- 
merly embraced  within  the  corporate  limits  of  the  city 
of  San  Diego  was  excluded  therefrom.  The  act  referred 
to  was  in  its  nature  permissive.  It  provided  for  the 
calling  of  an  election  upon  petition,  at  which  election 
the  qualified  electors  within  the  territory  proposed  to 
be  segregated  should  vote  separately  from  the  other 
voters  of  the  municipal  corporation,  and  the  votes  cast 
in  such  territory  should  be  canvassed  separately  from 
the  votes  cast  by  the  other  electors  of  the  municipality. 
If  a  majority  of  the  votes  cast  in  the  territory  proposed 
to  be  excluded  and  a  majority  of  the  votes  cast  in  the 
municipality  proper  should  both  be  for  the  segregation, 
then,  after  certain  formalities  had  been  complied  with, 
the  territory  should  cease  to  be  a  part  of  the  municipal 
corporation,  "provided"  (so  runs  the  law), 

''That  nothing  contained  in  this  act  shall  be  held  to 
relieve  in  any  manner  whatsoever  any  part  of  such  ter- 
ritory from  any  liability  ftfr  any  debt  contracted  by 
such  municipal  corporation  prior  to  such  exclusion. 

"And  provided  further,  that  such  municipal  corpora- 
tion is  hereby  authorized  to  levy  and  coUect  from  any 
territory  so  excluded,  from  time  to  time,  such  sums  of 
money  as  shall  be  found  due  from  it  on  account  of  its  just 
proportion  of  liability  for  any  pajrment  on  the  principal 
or  interest  of  such  debts;  such  assessment  and  collec- 
tion shall  be  made  in  the  same  manner  and  at  the  same 
time  that  such  assessment  and  collection  is  levied  and 
made  upon  the  property  of  such  municipal  corpora- 
tion for  any  pajrment  on  account  of  such  debts. 

"And  provided  further,  that  any  such  territory  so 
excluded  from  any  municipal  corporation  may  at  any 
time  tender  to  the  legislative  body  of  such  municipal 
corporation  the  amount  for  which  such  territory  is 
liable  on  account  of  such  debts,  and  after  such  tender 
is  made  such  authority  as  is  herein  given  municipal 
corporations  to  levy  and  assess  taxes  on  such  excluded 
territory  shall  cease/' 
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Under  this  law  the  territory  known  as  the  Coronado 
beach,  which  contains  the  land  of  these  plaintiffs,  waa 
excluded  from  the  corporate  control  of  the  city  of  San 
Diego. 

At  the  time  of  this  exclusion  the  city  of  San  Diego 
had  a  bonded  indebtedness  of  four  hundred  and  eighty- 
four  thousand  dollars,  and  after  this  exclusion  the  city 
continued  to  assess  and  levy  taxes  upon  the  detached 
territory  to  meet  the  requirements  of  this  bonded  in- 
debtedness, which  taxes  these  plaintiffs  duly  paid. 

In  1893  the  legislature  passed  an  act  entitled  ''An  act 
providing  for  the  adjustment,  settlement,  and  payment 
of  any  indebtedness  existing  against  any  city  or  munic- 
ipal corporation  at  the  time  of  exclusion  of  territory 
tl^erefrom  and  the  division  of  property  thereof.''  (Stats. 
1893,  p.  536.) 

Plaintiffs  availed  themselves  of  the  provisions  of  this 
act  to  have  the  court  determine  what  proportion,  if 
any,  of  the  bonded  indebtedness  of  San  Diego  was  prop- 
erly chargeable  against  the  excluded  territory.  The 
demurrer  of  the  defendant  city  to  their  petition  was 
overruled,  and  the  court,  after  hearing  evidence,  found 
the  existence  of  the  bonded  indebtedness ;  that  all  of  the 
moneys  received  by  the  city  and  evidenced  by  this  indebt- 
edness had  been  expended  for  a  sewer  system,  for  the 
purchase  of  schoolsites,  and  the  erection  of  schoolhouses ; 
for  refunding  a  pre-existing  debt  of  the  city,  and  for 
clearing  its  titles  to  certain  real  estate,  and  for  buying 
certain  rights  of  way,  and  that  no  portion  of  the  money 
had  been  expended  upon  or  within  the  excluded  territory. 
The  value  of  the  property  belonging  to  the  city  at  the 
time  of  the  segregation  was  found  to  be  six  hundred 
thousand  dollars,  all  of  which  remainded  within  its 
boundaries  and  under  its  control  after  the  segregation. 
It  was  further  found  that  the  city  of  San  Diego  had 
never  made  any  improvements  in  the  excluded  territory 
and  had  never  owned  any  property  in  it.  The  ratio  of 
the  value  of  the  excluded  territory  to  that  of  the  city 
immediately  preceding  the  exclusion  was  as  1  to  14. 
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Under  these  findings,  and  in  strict  accord  with  the 
dictates  of  the  statute,  the  court  adjudged  that  there 
was  nothing  due  or  to  become  due  from  the  excluded 
territory  to  the  city. 

The  chief  contention  of  the  defendant,  raised  upon 
demurrer,  pressed  in  its  motion  for  a  nonsuit  and  urged 
against  the  judgment,  may  be  thus  stated:  The  prop- 
erty owners  of  the  city  and  the  property  owners  of  the 
excluded  territory,  when  in  accordance  with  the  per- 
missive act  of  the  legislature  (Stats.  1889,  p.  356)  they 
elected  to  segregate  Coronado  beach,  did  so  under  a 
contract  expressed  in  the  act  itself,  by  which  the  prop- 
erty owners  of  the  excluded  territory  were  allowed  to 
remove  their  land  from  the  jurisdiction  of  the  city  with 
the  understanding  that  they  should  continue  to  pay  their 
pro  rata  share  of  the  municipal  debts  existing  at  the 
time  of  the  exclusion;  that  the  rights  of  the  city  vested 
under  this  contract  cannot  be  destroyed  or  impaired 
by  subsequent  legislation,  and  that  therefore  to  the  par- 
ties to  this  controversy  the  statute  of  1893  has  no  ap- 
plicability. 

This  contention  is  first  met  by  the  respondents  with 
the  declaration  that  the  act  of  1889  did  not  impose  or 
mean  to  impose  a  pro  rata  liability  upon  the  excluded 
territory,  but  only  a  liability  for  a  just  proportion  of  the 
debt,  which  proportion  was  a  subject  of  future  ascertain- 
ment or  determination,  and  much  nice  argument  is  ad^- 
vanced  in  its  support.  But  the  language  of  the  priviso 
that  ''nothing  contained  in  the  act  shall  be  held  to  re- 
lieve in  any  manner  whatsoever,  any  part  of  such  terri- 
tory from  any  liability  for  any  debt  contracted  by  such 
municipal  corporation  prior  to  such  exclusion"  would 
seem  to  be  a  comprehensive  pronunciation  that  the 
segregated  territory  should,  after  exclusion,  be  held  by 
the  same  liabilities  as  bound  it  before ;  and  as  before  its 
exclusion  it  was  liable  for  its  pro  rata  share  of  these 
debts,  it  must  be  that  after  exclusion  it  remained  sub- 
ject to  the  same  liabilities. 

We  think,  therefore,  that  by  the  only  just  and  reason- 
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able  interpretation  of  which  the  act  in  question  is  sus- 
ceptible, the  lesrislature,  in  permitting  the  division, 
exercised  its  undoubted  power  to  adjust  the  burden  of 
the  existing  corporate  debt,  and  decreed  that  the  ex- 
cluded territory  should  continue  to  bear  its  former  pro- 
portion of  that  burden. 

The  question  that  is  left  for  consideration  is  that  of 
the  power  of  Hie  legislature  to  change  and  readjust  the 
burden  of  such  an  indebtedness,  after  having  in  the  act 
of  separation  declared  in  what  manner  it  should  be 
borne. 

Municipal  corporations  in  their  public  and  political 
aspect  are  not  only  creatures  of  the  state,  but  are  parts 
of  the  machinery  by  which  the  state  conducts  its  gov- 
ernmental affairs.  Except,  therefore,  as  restrained  by 
the  constitution,,  the  legislature  may  increase  or  dimin- 
ish the  powers  of  such  a  corporation — ^may  enlarge  or  re- 
strict its  territorial  jurisdiction,  or  may  destroy  its  cor- 
porate existence  entirely.  Says  Cooley:  ''Restraints  on 
the  legislative  power  of  control  must  be  found  in  the 
constitution  of  the  state,  or  they  must  rest  alone  in  the 
legislative  discretion.  If  the  legislative  action  in  these 
cases  operates  injuriously  to  the  municipalities  or  to  in- 
dividuals, the  remedy  is  not  with  the  courts.  The  courts 
have  no  power  to  interfere,  and  the  people  must  be 
looked  to  right  through  the  ballot-box  all  these  wrongs.'' 
(Cooley  on  Constitutional  Limitations,  6th  ed.,  229.) 

"A  city,"  says  Mr.  Justice  Field,  in  New  Orleans  v. 
Clark,  95  U.  S.  644,  **iB  only  a  political  subdivision  of 
the  state,  made  for  the  convenient  administration  of  the 
government.  It  is  an  instrumentality,  with  powers 
more  or  less  enlarged  according  to  the  requirements  of 
the  public,  and  which  may  be  increased  or  repealed  at 
the  will  of  the  legislature." 

This  right  of  legislative  control,  arising  from  the  very 
nature  of  the  creation  of  such  corporations,  is  established 
under  the  well-settled  doctrine  that  such  corporations 
have  no  vested  rights  in  powers  conferred  upon  them 
for  civil,  political,   or  administrative   purposes,   or  as 
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Dillon  states  it:  ''Legislative  acts  respecting  the  politi- 
cal and  governmental  powers  of  municipal  corpora- 
tions not  being  in  the  nature  of  contracts,  the  provisions 
thereof  may  be  changed  at  pleasure  where  the  constitu- 
tional rights  of  creditors  and  others  are  not  invaded.'' 
(Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  63.) 

The  act  of  the  legislature  in  relieving  Coronado  beach 
from  the  corporate  control  of  San  Diego,  and  in  adjust- 
ing the  burden  of  the  city's  debt,  was  undoubtedly  the 
exercise  of  a  proper  power  directed  to  the  political  and 
governmental  aflfairs  of  the  municipality.  That  the  leg- 
islature by  the  terms  of  the  act  segregating  the  territory 
had  the  right  to  dispose  of  the  common  property,  and 
provide  the  mode  and  manner  of  the  payment  of  the 
common  debt,  imposing  its  burden  in  such  proportions 
as  it  saw  fit,  is  a  proposition  undisputed  and  indisputa- 
ble. It  is  equally  well-settled  law  that  when  the  act  of 
segregation  is  silent  as  to  the  conmion  property  and 
common  debts,  the  old  corporation  retains  all  the  prop- 
erty within  its  new  boundaries,  and  is  charged  with  the 
payment  of  all  of  the  debts.  Upon  these  two  proposi- 
tions the  cases  are  both  numerous  and  harmonious. 
{People  V.  AlaTneda  County,  26  Cal.  641;  Hughes  v.  Ew- 
ing,  93  Cal.  414;  Los  Angeles  County  v.  Orange  County, 
97  Cal.  329;  Tovm  of  Depere  V.  Tovm  of  BeUevue,  81 
Wis.  120;  11  Am.  Rep.  602;  Laramie  County  v.  Albany  ^^ 
County,  92  U.  S.  307;  Lycoming  V.  Union,  15  Pa.  St.  166; 
53  Am.  Dec.  575;  Mount  Pleasant  V.  Beckwith,  100  U.  S. 
514;  Layton  V.  New  Orleans,  12  La.  Ann.  515;  Beloit  V. 
Morgan,  7  Wall.  619.) 

There  is  authority,  however,  holding  that  when  the 
legislature  has  spoken  in  the  original  act,  rights  vest 
under  it  which  may  not  be  impaired,  and  it  is  upon 
these  cases  that  appellants  rely. 

Thus  in  Bowdoinham  v.  Richm^ond,  6  Me.  112,  19  Am. 
Dec.  197,  the  supreme  court  of  Maine  decided  in  1829 
that  as  the  act  of  the  legislature  dividing  the  town  of 
Bowdoinham  and  incorporating  a  part  of  it  into  a  new 
town  by  the  name  of  Richmond,  enacted  that  the  latter 
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should  be  held  to  pay  its  proportion  toward  the  support 
of  all  paupers  then  on  expense  in  Bowdoinham,  a  later 
act  exonerating  the  new  town  from  this  liability  was 
void.  The  court  held  that  by  the  former  act  a  vested 
right  of  action  arose  in  favor  of  the  old  town  against 
the  new,  and  that  the  later  act  in  destrojdng  this  right 
impaired  the  obligation  of  the  contract  on  the  part  of 
Richmond  created  by  the  first  act.  Just  how  the  court 
reached  the  conclusion  that  a  contract  was  created  by 
the  first  act  is  not  plain,  but  it  seems  to  have  been  based 
somewhat  upon  the  conviction  that  the  assent  of  the 
old  town  was  necessary  to  the  segregation. 

The  opinion,  however,  looks  for  authority  to  the  case 
of  Hampshire  County  v.  Franklin  County,  16  Mass.  76, 
decided  in  1819.  In  that  case  the  legislature  had  cre- 
ated the  county  of  Franklin  out  of  territory  formerly  a 
part  of  the  county  of  Hampshire.  The  act  was  silent 
as  to  the  disposition  of  the  public  property  and  the  pub- 
lic debt.  By  an  act  passed  two  years  later  the  leg- 
islature provided  in  effect  that  if  at  the  time  of  the 
segregation  there  were  funds  belonging  to  the  county 
of  Hampshire  in  excess  of  its  debts,  the  new  county 
should  be  entitled  to  such  proportion  of  those  funds  as 
the  assessed  value  of  the  property  of  the  new  county 
bore  to  the  assessed  value  of  the  property  of  the  old. 
The  supreme  court  decided  in  accordance  with  the  un- 
doubted rule  that  as  the  first  act  was  silent  upon  the 
subject,  all  of  the  common  property  within  its  limits 
belonged  to  the  old  county,  which  was  likewise  charged 
with  all  existing  debts.  It  further  held  that  rights 
vested  under  this  act,  and  that  the  later  act  providing 
for  an  opportionment  violated  these  rights  in  attempt- 
ing to  give  the  property  of  Hampshire  to  Franklin 
county;  in  other  words,  that  the  later  act  created  a  debt 
from  Hampshire  to  Franklin  county,  which  before  had 
not  existed. 

It  is  to  be  noticed  that  in  this  case  the  original  act 
was  silent  as  to  common  property  and  debts,  but  as  in 
such   case   the  law  steps   in  and  makes   disposition  of 
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them,  the  silence  was  deemed  equivalent  to  an  affirm- 
ative declaration  of  the  legislature  making  disposition 
which  could  not  afterward  be  modified. 

But  distinguished  as  are  the  courts  which  have  an- 
nounced this  doctrine,  their  views  have  not  been  fol- 
lowed, and  the  decisions  themselves  have  been  elsewhere 
criticised  and  rejected,  until  it  may  be  safely  said  that 
it  is  the  general  rule  that  where  the  original  act  does 
not  make  disposition  of  the  common  property  and  debts 
the  legislature  may  at  any  subsequent  time  by  later  act 
apportion  them  in  such  manner  as  seems  to  be  just  and 
equitable. 

Under  the  decisions  adopting  this  rule  the  theory  of 
vested  rights  and  contractual  relations  is  rejected  as 
being  a  false  quantity  in  the  dealings  of  the  sovereign 
state  with  its  governmental  agents  and  mandatories. 
And  while  it  is  not  denied  that  the  state  may  make  a 
contract  with  a  municipal  corporation,  or  may  permit 
municipal  corporations  to  enter  into  binding  contracts 
with  each  other,  which  contracts  it  cannot  impair, 
these  contracts  must  be  in  their  nature  private,  although 
the  public  may  derive  a  common  benefit  from  them, 
and  the  contracting  cities  are  as  to  them  measured  by 
the  same  rules  and  entitled  to  the  same  protection  as 
would  a  private  corporation.  The  subject  of  such  a 
contract,  however,  can  never  be  a  matter  of  municipal 
polity  or  of  civil  or  political  power,  for  the  legislature 
itself  cannot  surrender  its  supremacy  as  to  these  things 
and  thus  abandon  its  prerogatives  and  strip  itself  of  its 
inherent  and  inalienable  right  of  control. 

Of  the  cases  so  holding,  either  directly  or  impliedly^ 
a  few  may  profitably  be  mentioned. 

In  County  of  Richland  v.  County  of  Lawrence,  12  111. 
1,  the  facts  were  that  the  former  county  had  been  carved 
out  of  the  territory  of  the  latter  by  an  act  making  no 
disposition  of  the  county  property.  The  state  had  givea 
to  the  county  of  Lawrence  a  large  sum  of  money,  which 
it  held  at  the  time  of  segregation.  By  a  later  act  the 
kgislature  declared  that  the  new  county  should  be  en- 
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titled  to  receive  from  the  old  a  certain  proportion  of 
this  fund,  which  sum  the  old  county  refused  to  pay 
under  the  claim  of  vested  right  and  ownership.  The 
supreme  court  upheld  the  act  declaring  that  there  was 
no  contract  between  the  state  and  the  old  county,  which 
was  merely  the  state's  agent.  The  case  of  Hampshire 
County  V.  Franklin  County,  supra,  is  unfavorably  re- 
viewed. 

In  Perry  County  V.  Conway  County,  52  Ark.  430,  the 
original  act  detaching  territory  made  no  apportionment 
of  the  debt;  a  later  act  which  did  so  was  attacked  as 
unconstitutional.  The  supreme  court  there  said:  "The 
earlier  doctrine  (still  followed  by  some  courts)  was  that 
the  act  detaching  the  territory  must  apportion  the  debt, 
and  that  it  could  not  be  subsequently  taken  from  the 
old  and  imposed  upon  the  new  county.  {Hampshire 
County  V.  Franklin  County,  supra;  Bowdoinham  v.  Rich- 
mond,  supra,) 

"The  better  doctrine  is  that  the  power  of  the  legisla- 
ture to  impose  the  debt  of  the  one  county  upon  another 
depending  upon  the  existence  of  a  moral  obligation 
from  the  new  county,  or  the  county  receiving  new  terri- 
tory, to  pay  part  of  the  old  debt,  the  legislature  may  so 
ordain  whenever  it  finds  the  moral  obligation  to  exist." 

In  Dunmore's  Appeal,  52  Pa.  St.  374,  four  boroughs 
were  erected  in  a  township  which  was  heavily  in  debt 
By  act  afterward  passed  the  burden  of  the  debt  was  to 
be  apportioned  by  commissioners  between  the  boroughs 
and  the  township.  The  supreme  court  of  Pennslyvania 
upheld  the  act. 

In  Layton  v.  City  of  New  Orleans,  supra,  the  act  of  the 
legislature  consolidating  several  municipalities  into  one 
government,  known  as  the  city  of  New  Orleans,  pro- 
vided that  the  debts  of  each  should  be  liquidated  by 
taxation  upon  its  own  inhabitants.  Afterward,  by 
another  act  it  was  provided  that  the  debts  should  be 
paid  by  taxation  uniformly  upon  all  the  property  of  the 
new  city.  The  court  held  that  the  earlier  act  was  not  a 
contract  and  no  rights  vested  under  it,  and  that,  as  in 
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these  matters  the  lesrislature  is  supreme,  it  could  change 
its  policy  and  readjust  these  debts. 

In  Mayor  of  Baltimore  v.  State,  15  Md.  376,  74  Am* 
Dec.  572,  the  court  say :  "The  doctrine  that  there  is  a 
fundamental  principle  of  right  and  justice  inherent  in 
the  nature  and  spirit  of  the  social  compact  that  rises 
above  and  restrains  the  power  of  legislation  cannot  be 
applied  to  the  legislature  when  exercising  its  sovereignty 
over  public  charters  granted  for  the  purpose  of  govern- 
ment." 

Says  Dillon  on  Municip^  Corporations,  fourth  edition, 
section  189 :  "But  upon  the  division  of  the  old  corpora- 
tion, and  the  creation  of  a  new  corporation  out  of  a  part 
of  its  inhabitants  and  territory,  or  upon  the  annexation  of 
part  of  another  corporation,  the  legislature  may  provide 
for  an  equitable  apportionment  or  division  of  the  prop- 
erty and  impose  upon  the  new  corporation,  or  upon  the 
people  and  territory  thus  disannexed,  the  obligation  to 
pay  an  equitable  proportion  of  the  corporate  debts.  The 
charters  and  constituent  acts  of  public  and  municipal 
corporations  are  not,  as  we  have  before  seen,  contracts, 
and  they  may  he  changed  at  the  pleasure  of  the  legislor- 
ture,  subject  only  to  the  restraints  of  special  constitu- 
tional provisions,  if  any  there  be.  And  it  is  an  ordinary 
exercise  of  the  legislative  dominion  over  such  corpora- 
tions to  provde  for  their  enlargement  or  division,  and, 
incidental  to  this,  to  apportion  their  property  and  direct 
the  manner  in  which  their  debts  or  liabilities  shall  be  met 
and  by  whom.  The  opinion  has  been  expressed  that 
the  partition  of  the  property  mv^t  be  made  at  the  time  of 
the  division  of  or  change  in  the  corporation,  since  other- 
wise the  old  corporation  becomes,  under  the  rule  just 
above  stated,  the  sole  owner  of  the  property,  and  hence 
cannot  be  deprived  of  it  by  a  subsequent  act  of  the  legis- 
lature. But,  in  the  absence  of  special  constitutional 
limitations  upon  the  legislature,  this  view  cannot,  per- 
haps, be  maintained,  as  it  is  inconsistent  with  the  nec- 
essary supremacy  of  the  legislature  over  all  its  corporate 
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and  unincorporate  bodies,  divisions,  and  parts,  and  with 
several  well-considered  adjudications." 

To  the  same  general  effect  are  the  cases  of  Laramie 
County  V.  Albany  County,  supra;  Mount  Pleasant  v.  Bech- 
with,  supra;  Scituate  V.  Weymouth,  108  Mass.  128 ;  WiUu 
mantic  School  Society  v.  First  School  Society,  14  Conn. 
457 ;  Guilford  v.  Supervisors,  13  N.  Y.  143. 

In  this  state  the  power  of  the  legislature  to  make  such 
subsequent  adjustments  was  early  declared  in  People  V. 
Alameda  County,  supra.  Alameda  county  was  created 
out  of  the  territory  of  Contra  Costa  county  in  1853.  At 
the  time  of  the  separation  Contra  Costa  county  owed  for 
a  bridge  which  had  been  constructed  upon  the  territory 
set  apart  to  Alameda  county.  The  original  act  made  no 
provision  for  the  payment  of  this  indebtedness,  which 
thus  remained  a  charge  against  the  old  county.  By  two 
separate  later  acts  the  legislature  provided  for  the  appor- 
tionment of  the  debt,  putting  a  part  of  the  burden  upon 
Alameda  county.  These  acts  were  upjield  as  a  proper 
exercise  of  legislative  power. 

And,  indeed,  it  is  not  easy  to  see  how  the  opposite  view 
can  be  maintained.  Since  the  legislative  power,  within 
constitutional  limitations,  is  supreme  in  the  matter ;  since 
in  the  first  apportionment  the  people  affected  are  en- 
titled to  no  voice  (except  through  their  representatives) , 
and  since  the  act  of  the  legislature  is  not  in  the  nature 
of  a  contract,  it  cannot  logically  be  held  that  the  power 
has  been  exhausted  by  its  first  exercise.  The  right  still 
remains  to  make  such  future  adjustments  as  the  equities 
may  suggest. 

Nor  in  the  operation  of  the  act  in  question  upon  the 
city  of  San  Diego  can  we  perceive  any  hardship.  It  had 
at  the  time  of  the  segregation  six  hundred  thousand  dol- 
lars, acquired  while  Coronado  beach  was  a  part  of  its 
territory,  and  partially  acquired,  doubtless,  by  taxation 
upon  this  land.  All  of  this  property  it  retains.  All  of 
the  moneys  evidenced  by  the  bonded  indebtedness  were 
expended  within  its  present  territorial  limits,  and  no 
dollar  of  it  went  with  it  to  improve  the  excluded  territory 
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Having  all  of  the  common  porperty  and  all  of  the  fruits 
of  the  common  debt,  it  is  certainly  not  onerous  or  op- 
pressive that  it  should  be  asked  to  pay  for  what  has  been 
expended  for  its  exclusive  benefit.  In  a  certain  sense, 
it  is  true  that  Coronado  beach  was  also  benefited  by 
these  expenditures.  In  the  same  sense  San  Mateo  county 
is  benefited  by  the  public  improvements  of  the  city  and 
county  of  San  Francisco,  but  it  has  never  been  asserted 
that  for  such  benefits  a  sister  county  should  be  called 
upon  to  pay. 

The  judgment  and  order  appealed  from  are  affirmed. 

Harrison,  J.,  Temple,  J.,  Van  Fleet,  J.,  Garoutte, 
J.,  and  Beatty,  C.  J.,  concurred. 


[No.   18432.    Department  One.— October  10,  1895.] 

EMELINE    A.    WOODSIDE  ET  AL.,  Respondents,  v. 
A.  HEWEL,  Executor,  etc..  Appellant. 

Resulting  Trust — Presumption — Proof  Required. — ^A  person  in 
whose  name  the  legal  title  to  land  is  vested  is  presumed  to  be  the 
absolute  owner  thereof;  and  one  who  claims  a  resulting  trust  in 
the  land  must  establish  by  clear,  convincing,  and  unambiguous 
testimony  the  precise  amount  or  proportion  of  the  consideration 
furnished  by  him,  in  order  that  the  court  may  determine  the  re- 
spective rights  of  the  parties  in  the  property  purchased;  other- 
wise the  legal  title  will  prevail. 

Id. — Surmise — Conjecture — Uncertainty  as  to  Proportion. — ^Thc 
presumption  that  the  person  in  whose  name  the  legal  title  is 
vested  is  not  to  be  overcome  by  surmise  or  conjecture;  but  there 
must  be  satisfactory  evidence  exhibiting  distinctly  the  portion 
which  is  really  the  property  of  each,  and  establishing  the  fact  that 
the  payment  was  made  for  some  specific  part  or  distinct  interest 
in  the  estate;  and  a  resulting  trust  will  not  be  held  to  arise  up- 
on payments  made  in  common  by  the  one  asserting  his  claim  and 
the  grantee  in  the  deed,  where  there  is  uncertainty  as  to  the 
proportion  of  the  property  to  which  the  trust  extends. 

Id. — Possession  of  Trust  Funds — Tracing  of  Money — Presumption. 
To  follow  trust  money  into  land  and  impress  the  land  with  a 
trust,  the  money  must  be  distinctly  traced  and  clearly  proved  to 
have  been  invested  in  the  land,  and  the  conversion  of  the  trust 
money  specifically,  as  distinct  from  other  money  of  the  trustee, 
into  the  property  sought  to  be  subjected  to  the  trust,  must  be 
clearly  shown,  and  it  is  not  sufficient  to  show  the  possession  of  the 
trust  funds  by  the  trustee  and  the  purchase  by  him  of  the  proper- 
OIX.  0AI..-31 
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ty;  and  payment  for  the  property  generally  by  the  trustee  does 
not  authorize  the  presumption  that  the  purchase  was  made  with 
trust  funds;  but  in  the  absence  of  proof  to  the  contrary,  it 
must  be  assumed  that  the  purchase  was  made  by  the  purchaser 
with  his  own   funds,  and  was  intended  for  himself   alone. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Stanislaus  County.    W.  O.  Minor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

D.  M.  Delmas,  W.  H.  Hatton,  and  L.  W.  FvlkeHh,  for 
Appellant. 

Property  acquired  in  the  name  of  the  husband  during 
coverture  is  presumed  to  have  been  conmiunity  property 
at  the  date  of  its  acquisition,  and  the  rights  of  the  wife 
therein  are  extinguished  by  her  death.  (Civ.  Code,  sec 
1401;  Moore  V.  Jones,  63  Cal.  14.)  The  burden  of  prov- 
ing that  it  was  the  separate  property  of  the  wife  is  upon 
the  one  making  the  claim,  and  the  claim  must  be  sup- 
ported by  clear  and  satisfactory  evidence.  (Morgan  v. 
Lones,  78  Cal.  58;  Smith  v.  Smith,  12  Cal.  216;  73  Am. 
Dec.  533;  Meyer  v.  Kinzer,  12  Cal.  247;  73  Am.  Dec.  538; 
RamsdeU  V.  Fuller,  28  Cal.  42;  87  Am.  Dec.  103;  Huston 
v.  Curl,  8  Tex.  242;  58  Am.  Dec.  110;  Love  V.  Robertson, 
7  Tex.  6;  56  Am.  Dec.  41;  Moore  v.  Jones,  supra ;  IHrn- 
mick  V.  Dimmick,  95  Cal.  323.)  The  legal  title  being  in 
Thomas  E.  Tynan,  the  presumption  is  that  he  is  the  ab- 
solute owner  of  the  property  free  from  any  trust  or 
charge.  The  law  never  implies  a  trust,  but  in  case  of 
absolute  necessity.  (Cook  v.  Fountain,  3  Swanst.  585.) 
The  plaintiffs  must  trace  and  identify  their  mother's 
money  in  the  propety.  The  proof  to  establish  such 
a  trust  must  be  full  and  convincing.  (Lathrop  v.  Bamp- 
ton,  31  Cal.  22;  Baker  v.  Vining,  30  Me.  121;  50  Am. 
Dec.  617-24;  10  Am.  &  Eng.  Ency.  of  Law,  29^2; 
Perry  on  Trusts,  sec.  137.) 

/•  H.  Budd,  and  L.  J.  Maddux,  for  Respondents. 

Under  the  statute  in  force  at  the  time  of  the  transac- 
tions in  question,  the  husband  had  the  management  and 


Digitized  by  VjOOQIC 


Oct.  1895.]  WOODSIDE  V.  Hewel.  483 

control  of  the  separate  property  of  the  wife,  and  was  by 
law  her  trustee.  (Stats.  1862,  p.  518;  HittelPs  Gen. 
Laws,  sees.  3568,  3570;  Rico  v.  Branden8tein,9S  Cal.465; 
35  Am.  St.  Rep.  192.)  Having  traced  the  trust  funds 
into  his  hands  as  trustee,  and  shown  that  it  increased 
his  estate,  the  burden  is  on  him  to  show  what  part,  if 
any,  was  his.  {Independent  Dist.  v.  King,  80  Iowa,  497; 
Smith  V.  Combs,  49  N.  J.  Eq.  420;  Moore  v.  Jones,  63 
Cal.  12;  Gunter  v.  Janes,  9  Cal.  643;  Murphy  v.  Murphy, 
80  Iowa,  740.)  It  is  not  necessary  to  prove  by  direct 
evidence  that  the  particular  funds  invested  were  received 
from  the  separate  estate,  but  the  ultimate  fact  may  be 
established  by  circumstances  from  which  it  may  reason- 
ably be  inferred.  (Curd  V.  Williams,  13  Ky.  Law  Rep. 
855;  Independent  Dis.  V.  King,  supra.) 

Harrison,  J.— In  1862  Thomas  E.  Tynan  married 
the  widow  of  Eli  E.  Marvin,  and  they  lived  together  as 
husband  and  wife  until  her  death  in  1881.  At  the  time 
of  their  marriage  Mrs.  Marvin  was  the  owner  of  certain 
real  etate  in  Stanislaus  county,  and  also  of  a  hotel  and 
ferry  which  were  conducted  by  her  at  Empire  City,  in 
said  county,  and  Tynan  was  a  practicing  physician  in 
that  county,  and  also  the  owner  of  certain  real  estate 
therein.  During  the  marriage  certain  real  and  per- 
sonal property  was  purchased  in  the  name  of  Dr.  Ty- 
nan, and  after  the  death  of  his  wife  he  purchased  other 
property  in  the  city  of  Modesto.  The  plaintiffs  are 
the  children  of  Mrs.  Marvin  by  her  former  husband, 
and,  at  the  death  of  their  father,  became  the  owners  of 
one-half  of  his  estate,  which  they  subsequently  conveyed 
to  their  mother.  In  1892  they  brought  the  present  ac- 
tion against  Dr.  Tynan  for  a  conveyance  to  them  of  the 
property  purchased  by  him  after  his  marriage  with  their 
mother,  as  well  that  purchased  before  her  death  as 
subsequent  thereto,  alleging  that  it  had  been  purchased 
with  the  proceeds  of  her  separate  estate,  and  was  held 
in  trust  by  him.  Tynan  answered  the  complaint,  deny- 
ing these  allegations,  but  before  the  case  came  on  for 


Digitized  by  VjOOQ  IC 


484  WOODSBDE  V.  Hewel.  [109  CaL 

trial  he  died,  and  his  executor  was,  upon  his  own  motion, 
substituted  as  defendant  The  court  found :  "That  three- 
fifths  of  the  purchase  price  of  each  of  [certain  described 
parcels  of  land],  was  furnished  from  the  rents,  issues,  and 
profits  of  the  separate  property  of  Mrs.  Tynan,  and  the 
same  were  invested  by  her  husband  therein  as  her  agent 
and  trustee,  and  as  the  agent  and  trustee  of  the  plain- 
tiffs," and  rendered  judgment  that  the  plaintiffs  are  the 
equitable  owners  of  an  undivided  three-fifths  of  the 
property.  From  this  judgment  and  an  order  denying  a 
new  trial  an  appeal  has  been  taken. 

The  theory  upon  which  the  plaintiffs  seek  to  maintain 
this  action,  both  in  their  complaint  and  by  the  evidence 
presented  at  the  trial,  is  that,  inasmuch  as  the  consider- 
ation of  the  purchase  of  the  land  was  moneys  belong- 
ing to  their  mother,  or  to  her  estate,  a  resulting  trust 
was  created  in  her  favor,  which  they,  as  her  heirs  at 
law,  are  entitled  to  assert  against  Dr.  Tynan,  and  that 
at  the  commencement  of  this  action  the  property  so 
purchased  was  held  by  him  in  trust  for  them  to  the  ex- 
tent that  the  moneys  of  their  mother  contributed  to  the 
purchase.  The  equitable  principle  that  when,  upon  the 
purchase  of  lands,  the  consideration  therefor  is  furnished 
by  one  person,  and  the  conveyance  is  taken  in  the  name 
of  another,  a  resulting  trust  in  the  lands  is  created  in 
favor  of  the  one  from  whom  the  consideration  came,  is 
well  recognized,  as  is  also  the  rule  that  a  resulting  trust 
is  created  pro  tanto  where  only  a  specific  part  of  the  con- 
sideration was  so  furnished.  It  is  also  a  familiar  rule 
that  it  is  incumbent  upon  him  who  would  claim  that  a 
trust  exists  in  his  favor  to  establish  the  fact  by  clear, 
convincing,  and  unambiguous  testimony;  that  the  pre- 
sumption that  the  person  in  whose  name  the  legal  title 
to  land  is  vested  is  the  absolute  owner  thereof  is  not 
to  be  overcome  by  surmise  or  conjecture,  or  by  any  evi- 
dence that  fails  to  afford  satisfactory  proof  of  the  fact  to 
the  tribunal  before  which  it  is  presented;  that  it  is  es- 
sential that  one  who  would  claim  an  interest  in  real 
property  by  reason  of  having  paid  the  consideration  for 
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its  purchase  must  show  that  such  payment  was  made  at 
or  prior  to  the  time  the  purchase  was  made,  and  for  the 
purpose  of  making  the  purchase;  and  that,  if  he  would 
claim  an  interest  pro  tanto  according  to  the  proportion 
of  the  consideration  furnished  by  him,  he  must  show 
the  precise  amount  paid  by  him,  as  well  as  the  amount 
for  which  the  purchase  was  made,  in  order  that  the  court 
may  determine  the  respective  rights  of  the  parties  in  the 
property  purchased.  The  presumption  of  ownership 
arising  from  the  legal  title  will  not  be  overcome  unless 
the  interest  of  the  claimant  can  be  determined ;  and  the 
testimony  presented  in  support  of  the  equitable  claim 
must  clearly  show,  not  only  the  existence  of  the  trust, 
but  also  to  the  extent  to  which  the  property  is  held  in 
trust;  otherwise  the  legal  title  will  prevail.  "The  trust 
must  have  been  coeval  with  the  deed,  or  it  cannot  exist 
at  all.  After  a  party  has  made  a  purchase  with  his 
own  moneys  or  credit,  a  subsequent  tender  or  even  re- 
imbursement may  be  evidence  of  some  other  contract, 
or  the  ground  for  some  other  relief;  but  it  cannot,  by 
any  retrospective  effect,  produce  the  trust  of  which  we  are 
speaking.  There  never  was  an  instance  of  such  a  trust 
so  created,  and  there  never  ought  to  be,  for  it  would 
destroy  all  the  certainty  and  security  of  conveyances  of 
real  estate  The  resulting  trust,  not  within  the  statute 
of  frauds,  and  which  may  be  shown  without  writing,  is 
when  the  purchase  is  made  with  the  proper  moneys  of 
the  cestui  que  trust,  and  the  deed  not  taken  in  his  name. 
The  trust  results  from  the  original  transaction  at  the 
time  it  takes  place,  and  at  no  other  time,  and  it  is 
founded  on  the  actual  pajrment  of  money,  and  on  no 
other  ground."  (Botsford  v.  Burr,  2  Johns.  Ch.  15.) 
"There  is  no  doubt  that  payment  of  part  of  the  purchase 
money  will  create  a  resulting  trust  to  the  extent  of  that 
payment,  but  the  amounts  paid  by  the  different  parties 
must  be  shown  with  certainty,  and  a  resulting  trust  will 
not  be  held  to  arise  upon  the  payments  made  in  common 
by  the  one  asserting  his  claim,  and  the  grantee  in  the 
deed,  when  the  consideration  is  set  forth  in  the  deed  as 
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moving  solely  from  the  latter,  unless  satisfactory  evi- 
dence is  offered  exhibiting  the  portion  which  was  really 
the  property  of  each,  and  establishing  the  fact  that  the 
payment  was  made  for  some  specific  part  or  distinct 
interest  in  the  estate."  (Cutler  v.  TutUe,  19  N.  J.  Eq. 
5610  "There  must  be  no  uncertainty  as  to  the  propor- 
tion of  the  property  to  which  the  trust  extends."  (OU 
cott  V.  Bymim,  17  Wall.  59.  See,  also,  White  V.  Carpenter, 
2  Paige,  240;  Baker  v.  Vining,  30  Me.  127;  50  Am.  Dec. 
117 ;  McGowan  v.  McGowan,  14  Gray,  119 ;  74  Am.  Dec. 
668;  Reynolds  v.  Morris,  17  Ohio  St.  510;  Rohles  v. 
Clarke,  25  Cal.  326.)  "To  follow  money  into  land  and 
impress  the  land  with  a  trust,  the  money  must  be  dis- 
tinctly traced  and  clearly  proved  to  have  been  invested 
in  the  land.  The  conversion  of  the  trust  money  speci- 
fically, as  distinct  from  other  money  of  the  trustee,  into 
the  property  sought  to  be  subjected  to  the  trust  must  be 
clearly  shown.  It  does  not  suffice  to  show  the  posses- 
sion of  the  trust  funds  by  the  trustee,  and  the  purchase 
by  him  of  property — ^that  is,  payment  for  property  gen- 
erally by  the  trustee  does  not  authorize  the  presumption 
that  the  purchase  was  made  with  trust  funds."  (Ferris 
V.  Van  Vetchen,  73  N.  Y.  119;  Phillips  V.  Overfidd,  100 
Mo.  474.) 

Tested  by  these  principles,  the  evidence  in  the  pres- 
ent case  fails  to  sustain  the  finding  of  the  court,  that 
three-fifths  of  the  purchase  price  of  the  property  set 
forth  therein  was  furnished  from  the  separate  estate  of 
Mrs.  Tynan.  This  property  may  be  divided  into  three 
classes — ^that  purchased  by  Dr.  Tynan  in  the  lifetime  of 
his  wife;  that  purchased  by  him  after  her  death;  and 
certain  personal  property  in  his  possession  at  the  com- 
mencement of  the  action.  Bearing  in  mind  that  it  is 
to  be  presumed  that  the  property  purchased  during  the 
existence  of  the  marriage  was  community  property,  and 
that  upon  the  death  of  his  wife  it  vested  absolutely  in 
him,  it  was  necessary  for  the  plaintiffs,  in  order  to  over- 
come this  presumption,  to  show  that  the  whole,  or  some 
definite  portion  of  the  consideration  for  the  property 
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purchased  by  him,  came  from  the  separate  estate  of 
their  mother,  by  more  clear  and  satisfactory  evidence 
than  would  have  been  required  had  he  not  sustained 
that  relation  at  the  times  of  the  several  purchases.  The 
property  in  the  city  of  Modesto  was  all  purchased  by 
him  after  her  death,  and  there  is  an  entire  absence  of 
evidence  tending  to  show  that  any  portion  of  her  estate 
was  invested  in  these  lands. 

The  plaintiffs  themselves  were  the  chief  witnesss  in 
support  of  their  claim,  one  of  whom  was  seven  years  of 
age  and  the  other  five,  at  the  time  of  their  mother's 
marriage  to  Dr.  Tynan;  and  the  testimony  given  by 
them  consisted  chiefly  of  their  remembrance  of  conver- 
sations between  him  and  4heir  mother,  and  of  acts  which 
they  had  witnessed.  They  were  unable  to  specify  any 
sum  of  money  that  had  been  given  by  their  mother  to 
Dr.  Tynan  for  the  purchase  of  land,  or  to  designate  any 
parcel  of  land  purchased  by  him  for  which  a  portion  of 
the  purchase  money  had  been  furnished  by  her.  The 
Hardscrabble  place  was  the  only  purchase  which  they 
identified  as  having  been  made  by  him,  or  for  which 
any  specific  sum  of  money  came  from  their  mother,  and 
in  reference  to  this  purchase  Mrs.  Woodside  testified: 
'The  next  purchase  I  remember  was  the  Hardscrabble 
place.  He  wanted  to  get  forty  dollars  from  mother. 
She  objected  to  giving  him  the  money,  but  finally  she 
gaVe  it.  He  said  afterward  he  paid  for  the  land.  How 
much  besides  that  forty  dollars  he  contributed  I  do  not 
know.''  There  is  no  evidence  showing  that  this  pur- 
chase was  made  on  behalf  of  the  mother,  or  even  with 
her  consent,  and  the  testimony  concerning  her  giving 
the  money,  even  if  it  be  admitted  that  the  money  so 
given  was  her  separate  property,  is  quite  as  consistent 
with  considering  it  a  loan  to  her  husband  as  to  con- 
sider it  a  part  of  the  consideration  contributed  for  the 
purchase.  The  amount  of  the  purchase  price  is  not 
given,  and  the  witness  said  that  she  did  not  know  what 
it  was.  With  reference  to  another  purchase  she  tes- 
tified:   ''He  made  this  remark — that  he  borrowed  some 
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money  to  buy  a  piece  of  land  on  this  side  of  the  river, 
and  he  told  me  it  took  all  he'  and  mother  could  save 
from  both  places  to  pay  for  it."  Whatever  land  was 
purchased  upon  the  credit  of  Dr.  Tynan  was  communi- 
ty property,  and  did  not  cease  to  be  such  by  reason  of 
a  subsequent  payment  of  the  loan  with  money  furnished 
by  his  wife.  With  reference  to  the  purchase  from  Mrs. 
Kincaid,  she  testified  t  "I  don't  know  how  much  was 
paid  for  it,  nor  to  whom.  Mrs.  Kincaid  was  at  the 
house.  She  came  to  sell  the  land.  The  doctor  did  not 
have  sufficient  to  pay  for  it,  and  he  asked  mother 
for  it.  Mother  came  out  of  her  bedroom.  She  handed  her 
purse  to  the  doctor.  She  contributed  by  handing  her 
purse  to  him.  I  understood  she  gave  the  money  to  con- 
tribute toward  the  purchase  price."  It  is  unnecessary 
to  recite  the  evidence  in  regard  to  other  purchases,  as 
it  is  all  of  similar  tenor,  and  in  no  part  of  the  record  is 
there  any  evidence  which  will  sustain  the  aforesaid  find- 
ings of  the  court. 

In  this  finding  the  court  seems  to  have  acted  upon 
the  theory  that  the  several  purchases  of  land  by  Dr. 
Tynan  were  in  furtherance  of  a  common  purpose 
between  him  and  his  wife,  whereas  there  is  no  evidence 
which  tends  to  establish  such  common  purpose;  and,  in 
the  absence  of  such  evidence,  each  purchase  is  to  be  re- 
garded as  a  distinct  and  separate  transaction.  The  rec- 
ord fails  to  show  the  amount  of  money  which  was  paid 
for  any  single  parcel  of  land  purchased,  the  only  evi- 
dence in  that  respect  being  the  consideration  recited  in 
the  deeds,  and  with  reference  to  many  of  the  parcels  of 
land  there  is  no  testimony  of  the  circumstances  under 
which  they  were  purchased. 

The  court  also  found  that  Dr.  Tynan  ^nployed  the 
separate  funds  of  his  wife  to  the  extent  of  three-fifths  of 
the  purchase  price  thereof  in  purchasing  certain  farm- 
ing utensils  and  other  personal  property,  and  stock  in 
the  Grangers'  Bank,  and  rendered  judgment  awarding 
to  the  plaintiffs  an  undivided  three-fifths  therein,  and 
in  "all   other  property  acquired  by  him  after  July  27, 
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1862,  and  which  at  the^ime  of  the  commencement  of 
this  action  stood  in  hi^  name."  This  finding  is  chal- 
lenged by  the  appellant  as  unsupported  by  any  evidence, 
and  counsel  for  respondents  have  not  cited  us  to  any 
part  of  the  record  in  which  the  finding  is  sustained,  nor 
have  we  been  able,  upon  a  thorough  examination  thereof, 
to  find  any  evidence  in  the  record  of  the  purchase  of  any 
of  this  personal  property  or  of  the  circumstances  under 
which  it  was  made.  It  was  not  shown  that  Dr.  Tynan 
did  not  have  the  means  with  which  to  make  the  several 
purchases;  and,  in  the  absence  of  evidence  to  the  con- 
trary, it  must  be  assumed  that  they  were  made  with  his 
own  funds,  and  that  he  intended  them  for  himself  alone. 
The  judgment  and  order  are  reversed. 

Van  Fleet,  J,,  and  Garoutte,  J.,  concurred. 

Hearing  in  Bank  denied 


[No.  18358.    Department  One.— October  lo,  1895.] 

E.  GIESEKE,  Appellant,  v.  COUNTY  OF  SAN  JOA- 
QUIN, Respondent. 

Constitutional  Law — ^Title  of  Act — Transportation  of  Passengers 
— Prevention  of  Discrimination — Evasion  of  Fare — Collection 
op  Fines.— The  title  of  the  act  approved  April  i,  1878,  "to  cre- 
ate the  office  of  commissioner  of  transportation,  and  to  de- 
fine its  powers  and  duties ;  to  fix  the  maximum  charges  for  trans- 
porting passengers  and  freights  on  certain  railroads,  and  to  pre- 
vent extortion  and  unjust  discrimination  thereon,"  sufficiently 
expresses  the  subject  matter  of  the  ninth  section,  which  provides 
for  the  collection  of  fines  against  "every  person  who  shall  fraudu- 
lently evade,  or  attempt  to  evade,  the  payment  of  his  fare  for 
traveling  on  any  railroad." 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Joaquin  County,    Joseph  H.  Budd,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gould  &  Baldwin,  and  W.  M.  Gibson,  for  Appellant. 

The  subject  of  the  act  is  fairly  expressed  in  the  title. 
(Dyer  V.  Placer  County,  90  Cal.  276 ;  Matter  of  Boston  etc. 
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Co.,  51  Cal.  624;  Johnson  v.  Harrison,  47  Minn.  575;  28 
Am.  St.  Rep.  382;  Van  Brunt  v.  Flathush,  128  N.  Y.  50; 
Ex  Parte  lAddeU,  93  Cal.  635;  Ex  Parte  KofUer,  74  Cal. 
39;  People  v.  Henshaw,  76  Cal.  436;  23  Am,  &  Eng.  Ency. 
of  Law,  264;  Coole/s  Constitutional  Limitations,  96-98, 
170-81;  State  v.  MiUer,  100  Mo.  606;  Easton  etc.  R.  R. 
Co.  V.  Central  R.  R.  Co.,  52  N.  J.  L.  267.) 

W.  B.  Nutter,  District  Attorney,  and  Marion  De  Vries, 
Deputy  District  Attorney,  and  WiUiam  H.  H.  Hart,  At- 
torney General,  and  Charles  H.  Jackson,  Deputy  Attorney 
General,  for  Respondent. 

The  act  is  unconstitutional  because  there  is  nothing 
in  the  title  expressive  of  the  legislation  contained  in 
section  9  of  the  act.  (Const.  1879,  art.  IV,  sec.  24;  Ex 
parte  Kohler,  74  Cal.  41 ;  Dyer  v.  Placer  County,  90  Cal. 
276;  State  v.  Silver,  9  Nev.  227;  Evans  v.  Memphis  etc. 
R.  R.  Co.,  56  Ala.  246;  28  Am,  Rep.  771 ;  People  V.  Parks, 
58  Cal.  624.) 

Vancliep,  Q. — ^Action  to  recover  from  the  county 
certain  fees  alleged  to  be  due  constables  for  oflBicial  serv- 
ices in  criminal  cases  prosecuted  under  section  9  of 
chapter  3  of  an  act  of  the  legislature,  entitled  "An  act 
to  create  the  office  of  commissioner  of  transportation, 
and  to  define  its  powers  and  duties ;  to  fix  the  maximum 
charges  for  transporting  passengers  and  freights  on  cer- 
tain railroads,  and  to  prevent  extortion  and  unjust  dis- 
crimination thereon."  The  act  was  approved  April  1, 
1878,  and  took  effect  immediately.  The  following  is  a 
copy  of  said  ninth  section:  "Every  person  who  shall 
fraudulently  evade,  or  attempt  to  evade,  the  payment  of 
his  fare  for  traveling  on  any  railroad  shall  be  fined  not 
less  than  five  nor  more  than  twenty  dollars.''  (Stats. 
1877-78,  pp.  969,  986.) 

The  court  below  found  that  the  services  of  plaintiff 
in  criminal  actions  under  said  section  9  against  persons 
for  having  evaded  the  pajonent  of  railroad  fare  was  not 
lawfully  chargeable  to  said  county,    and    accordingly 
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rendered  judgment  for  defendant  as  to  all  that  class  of 
charges. 

The  action  was  defended,  and  the  judgment  of  the 
court  is  attempted  to  be  justified  here,  upon  the  sole 
ground  that  said  section  9  is  unconstitutional,  for  the 
alleged  reason  that  the  subject  of  it  is  not  expressed  in 
the  title  of  the  act. 

Without  considering  all  the  points  urged  by  appel- 
lant, I  think  he  is  right  in  contending  that  the  subject 
of  the  ninth  section  is  sufficiently  expressed  in  the  title 
of  the  act.  One  branch  of  the  subject  of  the  act  ex- 
pressed in  the  title  is  "to  prevent  ....  unjust  dis- 
crimination" in  "charges  for  transporting  passengers"; 
and  whatever  may  be  conducive  to  this  end  is  germane 
to,  and  within  the  scope  of,  the  subject  of  preventing 
such  discrimination.  The  following  is  one  of  the  means 
provided  by  the  act  to  prevent  discrimination.  Section 
6  of  chapter  2  of  the  act  provides :  "If  any  such  com- 
pany or  any  of  its  conductors  shall  permit  any  person 
whatever  to  travel  free  upon  its  cars,  except  upon  the 
exhibition  of  free  passes  issued  as  provided  in  said  sec- 
tion [section  3],  such  company  or  conductor  shall  forfeit 
and  pay  for  each  offense  the  sum  of  one  hundred  dol- 
lars." No  doubt  this  is  embraced  in  the  subject  ex- 
pressed in  the  title;  and,  if  so,  why  are  not  the  means 
provided  by  section  9  of  chapter  3,  by  which  the  com- 
panies and  their  conductors  may  more  effectually  pre- 
vent the  evasion  of  payment  of  fares  germane  to  the 
same  subject?  In  view  of  the  heavy  penalties  to  which 
the  companies  and  their  conductors  are  subjected  for 
permitting  passengers  to  evade  the  pajonent  of  fares,  I 
think  it  was  just  as  appropriate  and  conducive  to  the 
same  end  that  the  legislature  also  made  the  evasion  of 
payment  of  fare  by  passengers  a  misdemeanor,  punish- 
able by  fine,  thus  enabling  the  companies  and  conduc- 
tors more  effectually  to  prevent  such  evasions,  and,  at 
the  same  time,  depriving  them  of  any  reasonable  ex- 
cuse for  not  doing  so. 

The  case  of  Dyer  v.  Placer  County,  90  Cal.  276,  is  of 
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the  same  nature  as  this.  In  that  case  it  was  held  that 
a  violation  of  section  9  of  said  act  constitutes  a  public 
offense,  and  that  a  constable  had  a  right  to  charge  that 
county  for  his  official  service  in  arresting,  transporting, 
and  feeding  prisoners  charged  with  such  offense.  It 
does  not  appear,  however,  that  the  constitutionality  of 
said  section  9  was  expressly  questioned  in  that  case, 
though  it  seems  to  have  been  necessarily  involved. 
The  questions  expressly  stated  and  decided  are,  whether 
or  not  a  violation  of  said  section  was  a  public  offense, 
and  whether  or  not  the  constable  was  bound  to  execute 
warrants  of  arrest  for  violations  of  said  section.  It  is 
hardly  conceivable  that  a  violation  of  an  unconstitu- 
tional act  of  a  legislature  constitutes  a  public  offense. 

For  further  authority  on  the  question  whether  the 
subject  of  the  ninth  section  of  the  act  is  sufficiently  ex- 
pressed in  the  title,  see  Ex  parte  Kohler,  74  Cal.  38;  Ex 
parte  Liddell,  93  Cal.  633 ;  Johnson  V.  Harrison,  47  Minn. 
575;  28  Am.  St.  Rep.  382;  Van  Brunt  v.  Flatbush,  128 
N.  Y.  50;  Cooley's  Constitutional  Limitations,  172,  et 
seq. 

I  think  the  judgment  should  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

Britt,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial. 

Harrison,  J.,  Van  Fleet,  J.  Garoutte,  J. 
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[No.  18417.    Department  One. — October  lo,  1895. 

GEORGE  S.  BLOSS,  Appellant,  v.  J.  A.  LEWIS,  etc.. 
Respondent. 

Constitutional  Law — County  Government  Act— Estates  of  De- 
ceased Persons — Fees  of  Clerk — Percentage  of  Appraised 
Value. — Section  195  of  the  County  Government  Act,  which  pro- 
vides that  in  counties  of  the  thirty-third  class,  in  addition  to  the 
prescribed  list  of  clerk's  fees  in  respect  to  estates  of  deceased 
persons,  he  shall  collect  ten  dollars  for  each  five  thousand  dollars, 
and  one  dollar  for  each  additional  one  thousand  dollars  in  value, 
as  shown  by  the  inventory,  is  unconstitutional  and  void,  being 
in  violation  of  section  4  of  article  XI  of  the  state  constitution, 
which  commands  the  legislature  to  establish  a  uniform  system 
of  county  governments,  and  also  of  section  11  of  article  I,  which 
requires  that  all  laws  of  a  general  nature  shall  have  a  uniform 
operation,  and  it  is  also  repugnant  to  subdivision  33  of  section  25 
of  article  IV,  forbidding  local  or  special  laws,  in  all  other  cases 
where  a  general  law  can  be  made  applicable. 

Id. — Classification  of  Counties — ^Limited  Purpose. — ^The  provisions 
of  section  5  of  article  XI  of  the  constitution  authorizes  a  classifi- 
cation of  counties  only  for  the  purpose  of  regulating  the  com- 
pensation of  county  officers  according  to  their  duties,  and  this 
purpose  is  not  promoted  nor  affected  in  any  degree  by  the  pro- 
vision for  collecting  a  percentage  upon  the  inventory  value  of 
the  estates  of  deceased  persons,  which  is  required  to  be  paid 
into  the  county  treasury  for  the  use  of  the  county. 

Id. — ^Test  of  General  Law. — ^Although  a  law  is  gyieral  and  con- 
stitutional when  it  applies  equally  to  all  persons  embraced  in  a 
class  founded  upon  some  natural  or  intrinsic  or  constitutional  dis- 
tinction, it  is  not  general  or  constitutional  if  it  confers  particular 
prvileges  or  imposes  peculiar  disabilities  or  burdensome  condi- 
tions, in  the  exercise  of  a  common  right,  upon  a  class  of  per- 
sons arbitrarily  selected  from  the  general  body  of  those  who 
stand  in  the  same  relation  to  the  subject  of  the  law. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Stanislaus  County.    William  O.  Minor,  Judge. 

The  facts  are  stated  in  the  opinion. 

James  F.  Peck,  for  Appellant. 

Section  195  of  the  County  Government  Act  of  March 
81,  1891,  violates  the  provision  of  the  constitution  in 
that  it  is  a  tax,  and  having  by  its  terms  a  local  opera- 
tion, is  special  legislation.  (People  V.  Martin,  60  Cal. 
155;  Const,  arts.  I,  IV,  sees.  11,  12,  25;  Earle  V.  San 
Francisco  Board  of  Education,  55  Cal.  491 ;  Dougherty  V. 
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Austin,  94  Cal.  620,  621,  634,  635;  Welsh  V.  BranUet,  98 
Cal.  219,  227;  San  Luis  Obispo  County  V.  Graves,  84  Cal. 
71.)  Except  for  the  sole  purpose  of  fixing  the  com- 
pensation of  county  officers  in  proportion  to  their 
duties,  the  duty  of  the  legislature  was  and  is  to  establish 
a  system  of  county  governments  which  shall  be  uniform 
throughout  the  state.  (Welsh  v.  Brandet,  supra;  San 
Luis  Obispo  County  V.  Graves,  supra;  Const.,  art.  XI, 
sees.  4,  5;  City  of  Pasadena  v.  Stimson,  91  Cal.  239; 
Dougherty  V.  Austin,  supra.) 

L.  W.  Fulkerth,  for  Respondent. 

The  act  in  question  is  not  unconstitutional,  as  its 
object  is  to  fix,  regulate,  and  provide  for  the  payment  of 
the  compensation  of  county  officers,  nor  is  it  special 
legislation.  (Pol.  Code,  sec.  4331;  Longan  V.  Solano 
County,  65  Cal.  125;  Cooley's  Constitutional  Limita- 
tions, 159.) 

Vancliep,  C. — This  appeal  is  from  a  judgment  of  the 
superior  court  of  the  county  of  Stanislaus  denying  a 
peremptory*  writ  of  mandate  petitioned  for  by  appel- 
lant. 

The  verified  petition  for  the  writ  shows  that  the  peti- 
tioner was  one  of  the  two  executors  of  the  will  of  John 
W.  Mitchell,  deceased,  who  at  the  time  of  his  death,  in 
November,  1893,  was  a  resident  of  said  county,  and  left 
estate  therein  and  in  the  counties  of  Madera,  Fresno, 
and  Merced,  an  inventory  and  appraisement  of  which 
had  been  made  according  to  law,  said  estate,  real  and 
personal,  having  been  appraised  at  one  million  three 
hundred  and  sixty-four  thousand  three  hundred  and 
sixty-seven  dollars  and  sixty-five  cents. 

That  in  May,  1894,  the  petitioner  and  his  coexecutor 
returned  such  inventory  and  appraisement  in  due  form 
to  the  superior  court  of  the  county  of  Stanislaus,  in 
which  court  said  will  had  been  proved  and  in  which 
proceedings  for  the  settlement  of  said  estate  were  then 
pending,  and  offered  the  same  to  the  defendant,  derk  of 
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said  court,  and  demanded  that  he  receive  and  file  the 
same,  and  then  and  there  tendered  to  said  clerk  twenty- 
five  dollars  in  pajrment  of  the  lawful  fees  for  filing  said 
inventory  and  appraisement,  and  at  the  same  time  re- 
quested that  the  surplus  of  said  twenty-five  dollars,  if 
any  there  should  be,  over  and  above  such  fees,  be  cred- 
ited on  account  of  fees  thereafter  to  accrue  in  the  matter 
of  said  estate;  but  the  defendant  clerk  then  refused, 
ever  since  has  refused,  and  still  refuses  to  receive  or  to 
file  said  inventory  or  appraisement,  by  reason  whereof 
said  executors  have  been  prevented  from  making  return 
of  said  inventory  to  said  court  as  required  by  law. 
Wherefore,  petitioner  prays  for  the  writ  of  mandate 
commanding  the  clerk  to  receive  and  file  said  inventory. 

An  alternative  writ  was  ordered,  issued,  and  served, 
and  the  defendant  showed  cause  for  not  having  obeyed 
it  by  demurring  to  the  petition  on  the  sole  ground  that 
it  does  not  state  sufficient  facts  to  entitle  petitioner  to 
the  writ,  or  any  relief  whatever.  The  court  sustained 
the  demurrer,  and  upon  the  refusal  of  petitioner  to 
amend  his  petition  rendered  judgment  denying  a  per- 
emptory writ.  • 

Under  the  classification  of  counties  for  the  purpose 
of  regulating  the  compensation  of  county  officers  by 
the  County  Government  Act  of  March  31,  1891,  the 
county  of  Stanislaus  belongs  to  the  thirty-third  class,  the 
county  clerk  of  which,  by  section  195  of  said  act  (Stats. 
1891,  p.  397)  is  entitled  to  a  salary  of  "three  thousand 
dollars  per  annum;  provided,  that  such  derk  shall  col- 
lect and  pay  into  the  county  treasury,  for  the  use  and 
benefit  of  the  county,  the  following  prescribed  fees,  to 
wit":  Here  follows  a  list  of  fees,  other  than  those  al- 
lowed in  probate  proceedings,  as  to  which  that  section 
makes  the  following  provision :  "For  filing  papers  and 
issuing  letters  testamentary,  or  of  administration,  guard- 
ianship, or  special  administration,  in  any  case,  two  dol- 
lars. For  services  up  to  and  including  the  final  settle- 
ment of  the  case,  in  which  the  value  of  the  estate  does 
not  exceed  five  thousand   dollars,  except  as  hereinafter 
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provided,  ten  dollars,  and  one  dollar  for  each  additional 
one  thousand  dollars  in  value,  as  shown  by  the  inven- 
tory." 

Respondent  contends  that  the  demurrer  was  properly 
sustained  on  the  ground  that  the  petition  does  not  state, 
nor  show  that  the  executors  tendered  to  the  clerk  one 
dollar  for  each  thousand  dollars  valuation  of  the  estate 
as  shown  by  the  inventory  additional  to  five  thousand 
dollars,  which,  in  this  case,  amounted  to  thirteen  hun- 
dred and  fifty-eight  dollars;  and  it  is  not  claimed  that 
the  petition  is  otherwise  deficient,  nor  that  the  tender 
of  twenty-five  dollars  was  not  sufficient  to  pay  all  fees 
which  could  have  been  lawfully  demanded,  except  the 
one  dollar  for  each  thousand  dollars'  valuation  of  the 
estate  over  five  thousand  dollars,  as  shown  by  the  in- 
ventory. Therefore,  the  only  question  presented  for 
decision  is  whether  or  not  the  derk  was  authorized  to 
demand  a  fee  equal  to  the  amount  of  a  dollar  for  every 
thousand  dollars  in  excess  of  five  thousand  dollars  of 
the  appraised  value  of  the  estate,  as  a  condition  prece- 
dent to  his  duty  to  accept  and  file  the  inventory. 

If  the  one  hundred  and  ninety-fifth  section  of  the 
County  Government  Act  of  March  31,  1891,  is  not  repug- 
nant to  the  constitution  of  the  state,  it  is  perfectly  clear 
that  it  authorized  the  clerk  to  demand  and  collect  the 
fee  in  question,  and  that  he  properly  refused  to  accept  or 
file  the  inventory  without  the  pa3anent  or  tender  of  such 
fee  by  or  on  behalf  of  the  executors  of  the  estate. 

But  the  appellant  contends  that,  in  so  far  as  said  sec- 
tion 195  purports  to  authorize  or  require  the  clerk  to 
demand  or  collect  a  fee  of  one  dollar  on  each  thousand 
dollars'  valuation  of  estates  of  deceased  persons  in  ex- 
cess of  five  thousand  dollars,  it  is  repugnant  to  the  state 
constitution,  and  therefore  void;  and  in  so  contending 
I  fliink  he  is  fully  warranted  by  the  authorities. 

In  thus  fixing  a  fee  for  the  official  service  of  the  clerk, 
the  provision  in  question  violates  section  4,  article  XI, 
which  commands  the  legislature  to  establish  ''a  system 
of  county  governments  which  shall  be  uniform  through- 
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out  the  state'*  (Welsh  v.  Brandet,  98  Cal.  219) ;  and  also 
violates  section  11,  article  I,  requiring  that,  ''All  laws 
of  a  general  nature  shall  have  a  uniform  operation"; 
since  there  is  no  perceptible  or  conceivable  reason  why 
the  fee  or  tax  in  question  should  be  exacted  in  any  one 
county  rather  than  in  any  other.  (Dougherty  V.  Austin, 
94  Cal.  620.)  It  is  also  repugnant  to  subdivision  33  of 
section  25,  article  IV,  forbidding  local  or  special  laws, 
''in  all  other  cases  where  a  general  law  can  be  made 
applicable";  for  surely  the  provision  of  section  195  of  the 
County  Government  Act  in  question  can  be  made  gen- 
eral, and  uniformly  applicable  to  all  counties  in  the 
state,  laying  aside,  as  we  may  for  the  purpose  in  hand, 
all  considerations  relating  to  the  necessity  or  policy  of 
such  a  general  law. 

The  only  ground  upon  which  the  provision  in  ques- 
tion is  claimed  to  be  a  general  law  is  that  it  operates 
uniformly  upon  a  class  of  counties  authorized  by  the 
constitution  itself.  But  the  constitution  (article  XI,  sec- 
tion 5)  authorizes  a  classification  of  counties  only  for 
the  purpose  of  regulating  the  compensation  of  county 
officers  according  to  duties;  which  purpose  is  not  pro- 
moted nor  affected  in  any  degree  by  the  provision  in 
question.  In  the  county  of  Stanislaus  the  county  clerk 
and  all  other  county  officers,  except  coroner  and  public 
administrator,  are  compensated  by  fixed  salaries  to  be 
paid  from  the  county  treasury,  the  payment  of  which  is 
no  more  dependent  upon  the  tax  or  fee  in  question  than 
they  are  upon  any  other  source  of  an  equal  amount  of 
county  revenue.  This  tax  or  fee  required  to  be  col- 
lected from  estates  of  deceased  persons,  like  all  other 
fees  collected  by  the  clerk  and  other  county  officers,  is 
to  be  paid  into  the  county  treasury  for  the  use  of  the 
county,  and  thence  applied  to  the  payment  of  any  law- 
ful demand  against  the  county.  True,  they  are  primarily 
to  be  apportioned  to  the  salary  fund,  but  subdivision  20 
of  section  25  of  the  County  Government  Act,  which  au- 
thorizes the  establishment  of  a  salary  fund  and  such 
other  funds  as   deemed   necessary,  also   authorizes  the 
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board  of  supervisors  "to  transfer  moneys  from  one 
fund  to  another  as  the  public  interest  may  require";  so 
that  when  the  salary  fund  is  deficient,  money  from  other 
sources  than  fees  may  be  transferred  to  it;  and  when 
there  is  a  surplus  in  the  salary  fund,  it  may  be  trans- 
ferred to  the  county  bond  fund,  or  any  other  fund,  "as 
the  public  interest  may  require."  Therefore,  from  no 
view  of  the  subject  does  it  appear  that  the  tax  or  fee  in 
question  has  the  slightest  tendency  to  regulate  the  com- 
pensation of  the  county  clerk,  or  that  of  any  other  offi- 
cer of  the  county,  according  to  the  duties  of  such  office, 
unless  it  can  be  seen  that  the  performance  of  the  duty  of 
filing  on  inventory  of  the  estate  of  a  deceased  person  in 
the  county  of  Stanislaus  should  be  paid  five  thousand 
times  as  much  as  is  required  to  be  paid  for  the  per- 
formance of  the  same  duty  in  the  adjoining  county  of 
Merced. 

Should  it  be  suggested  that  the  classification  of  coun- 
ties, authorized  by  the  constitution  for  the  purpose  of 
regulating  the  compensation  of  county  officers  according 
to  duties,  is  also  appropriate  for  the  purpose  of  ap- 
portioning uniform  taxation,  or  for  the  purpose  of 
regulating  fees  for  services  of  county  officers  whose 
compensations  are  regulated  by  fixed  salaries,  and 
which  fees  are  to  be  paid,  as  part  of  the  county  reve- 
nue, into  the  county  treasury,  a  full  and  satisfactory 
answer  to  such  suggestion  may  be  found  in  the  fol- 
lowing cases:  City  of  Pasadena  v.  Stimson,  91  Cal.  238; 
Dougherty  v.  Austin,  supra;  Welsh  v.  Bramlet,  supra; 
Darcy  v.  Mayor  of  San  Jose,  104  Cal.  642.  These  cases 
evolve  from  the  authorities  the  principle  upon  which  clas- 
sification for  the  purpose  of  general  legislation  must 
be  based.  The  conclusion  reached  in  the  first  of  these 
cases  is  expressed  as  follows :  "That,  although  a  law  is 
general  and  constitutional  when  it  applies  equally  to 
all  persons  embraced  in  a  class  founded  upon  some 
natural  or  intrinsic  or  constitutional  distinction,  it  is 
not  general  nor  constitutional  if  it  confers  particular 
privileges  or   imposes  peculiar  disabilities  or  burden- 
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some  conditions,  in  the  exercise  of  a  common  right, 
upon  a  class  of  persons  arbitrarily  selected  from  the 
general  body  of  those  who  stand  in  precisely  the  same 
relation  to  the  subject  of  the  law." 

In  Darcy  V.  Mayor  of  San  Jose,  supra,  it  was  said :  "It 
will  not  be  presumed  that  it  was  intended  to  deprive  the 
legislature  of  all  power  to  adapt  its  laws  to  the  varying 
conditions  of  its  inhabitants.  From  necessity  it  has 
been  held  that  the  legislature  may  classify  in  order  that 
it  may  adapt  its  legislation  to  the  needs  of  the  people. 
If  this  cannot  be  done,  laws  will  not  always  bear 
equally  upon  the  people.  This  classification,  however, 
must  be  founded  upon  differences  which  are  either  de- 
fined by  the  constitution  or  natural,  and  which  will 
suggest  a  reason  which  might  rationally  be  held  to  jus- 
tify the  diversity  in  the  legislation.  It  must  not  be 
arbitrary,  for  the  mere  purpose  of  classification,  that 
legislation  really  local  or  special  may  seem  to  be  general, 
but  for  the  purpose  of  meeting  different  conditions  nat- 
urally requiring  different  legislation." 

What  is  the  difference  in  the  condition  of  the  people  or 
their  property  in  the  county  of  Stanislaus  from  that  of 
the  people  or  property  of  other  counties,  which  requires 
or  justifies  a  law  compelling  estates  of  deceased  persons 
in  that  county  to  pay  more  for  filing  a  paper  in  the 
office  of  the  clerk  of  the  superior  court  than  is  required 
to  be  paid  by  such  estates  for  the  same  service  in  any 
other  county  in  the  state?  The  obvious  reason  for 
classifying  counties  for  the  purpose  of  regulating  the 
compensation  of  officers  according  to  service  is  that 
much  more  official  service  is  required  in  some  counties 
than  in  others,  the  purpose  of  the  classification  being  to 
effect  equality  of  compensation  for  like  services  of 
county  officers  throughout  the  state;  whereas,  the  effect 
of  the  law  in  question  is  diversity  and  inequality  of  offi- 
cial fees  for  like  services,  without  affecting  the  compen- 
sation of  officers  in  any  way. 

I  think  the   judgment   should  be   reversed,    and   the 
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cause  remanded,  with  instructions  to  overrule  the  de- 
murrer. 

Searls,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
judgment  is  reversed  and  the  cause  remanded,  with  in- 
struction to  overrule  the  demurrer  to  the  petition. 

Harrison,  J.,  Garoutte,  J.,  Van  Fleet,  J. 


[No.    15798.    In  Bank.— October   10,  1895.] 

ELLA  M.  HEIM  ET  al..  Appellants,  v.  JAMES  M. 
BUTIN,  Respondent. 

Foreclosure  of  Mortgage— Assumption  of  Mortgage  Debt  by  Gran- 
tee—Action BY  Mortgagor  to  Enjoin  Deficiency  Judgment — 
Agreement  without  Consideration. — Where  a  mortgagor  had 
sold  and  conveyed  the  mortgaged  premises  to  third  parties,  who 
assumed  and  agreed  to  pay  the  mortgage  debt,  but  failed  to  do  so, 
an  agreement  of  the  mortgagee  not  to  take  any  deficiency  judg- 
ment against  the  mortgagor  in  an  action  to  foreclose  the  mort- 
gage, is  without  consideration,  and  the  mortgagor,  after  having 
made  default  in  the  foreclosure  suit,  upon  the  faith  of  such 
agreement,  but  without  having  any  legal  defense,  cannot  enjoin 
the  enforcement  of  a  deficiency  judgment  docketed  against  him 
in  violation  of  the  agreement. 

Id. — Estoppel — Insufficient  Pleading. — ^A  complaint  by  the  mort- 
gagor to  enjoin  the  deficiency  judgment,  which  does  not  show 
that  his  position  was  changed  for  the  worse,  or  that  the  property 
was  worth  more  than  it  was  sold  for,  or  that  he  would  have 
been  willing  to  bid  more  for  it  at  the  sale,  or  that  any  one 
would  have  done  so,  does  not  show  any  facts  estopping  the  de- 
fendant from  alleging  or  relying  upon  a  want  of  consideration  of 
the  agreement  not  to  enter  a  deficiency  judgment;  but  such  com- 
plaint is  fatally  defective,  and  does  not  admit  proof  of  facts 
sufficient  to  warrant  a  judgment. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County  and  from  an  order  denying  a  new  trial. 
S.  K.  Dougherty,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  H.  Jordan,  and  W.  A.  Richardson,  for  Appel- 
lants. 

If  a  party  has  taken  judgment  contrary  to  some  agree- 
ment, promise,  or  stipulation   made  by  him,  a  court  of 
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equity  will  perpetually  restrain  the  enforcement  of  the  . 
same.  (Freeman  on  Judgments,  4th  ed.,  sec.  492.)  The 
agreement  to  waive  their  rights  by  allowing  judgments 
to  go  against  the  plaintiffs  was  a  valid  consideration  for 
White's  agreement  to  limit  his  remedy  to  the  property 
sold.  (Montgomery  v.  Gibbs,  40  Iowa,  655;  Hibbard  v. 
Eastman,  47  N.  H.  507;  93  Am.  Dec.  467;  Blakesley  V. 
Johnson,  13  Wis.  530;  Thompson  v.  Laughlin,  91  Cal. 
313.)  Whenever  an  act  is  done  or  a  statement  made  by 
a  party,  which  cannot  be  contradicted  without  fraud  on 
his  part,  and  injury  to  others  whose  conduct  has  been 
influenced  by  the  act  or  admission,  the  character  of  an 
estoppel  will  attach  to  that  which  otherwise  would  be 
mere  matter  of  evidence.  (Union  Mut.  Ins.  Co.  v. 
Mowry,  96  U.  S.  544;  Union  Mut.  Life  Ins.  Co.  v.  Slee, 
123  111.  57;  Harris  v.  Brooks,  21  Pick.  195;  32  Am.  Dec. 
254.  See,  also.  Shields  v.  Smith,  37  Ark.  48;  Hinckley  y. 
Miles,  15  Hun,  171.) 

William  E.  McConnell,  and  /.  A.  Barham,  for  Re- 
spondent. 

The  complaint  is  insufficient  in  that  the  contract  on 
which  they  based  their  cause  of  action  is  without  any 
consideration  and  void.  (Manter  v.  Churchill,  127  Mass. 
31;  Mecomey  v.  Stanley,  8  Cush.  85.) 

Beatty,  C.  J. — ^This  is  an  action  to  enjoin  the  defend- 
ant from  enforcing  a  deficiency  judgment  docketed 
against  the  plaintiffs  in  a  foreclosure  suit,  and  the 
question  to  be  decided  is  whether  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of  action. 

It  is  alleged  that  in  December,  1887,  the  plaintiffs, 
for  a  valuable  consideration,  made,  executed,  and  deliv- 
ered to  the  defendant  their  promissory  note  for  four 
thousand  nine  hundred  dollars,  secured  by  mortgage; 
that  they  subsequently  sold  and  conveyed  the  mortgaged 
premises  to  third  parties,  who  assumed  and  agreed  to 
pay  the  mortgage  debt,  but  failed  to  do  so;  and  that  in 
September,  1891,  the  defendant  being  requested  by  Ella 
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M.  Heim  to  foreclose,  ''did  agree  with  her  that  he  would 
commence  an  action  for  such  foreclosure,  and  upon 
obtaining  judgment  in  said  cause,  and  a  decree  of  said 
court  directing  the  sale  of  said  property  to  satisfy  said 
judgment,  he,  this  defendant,  would  at  such  sale  pur- 
chase the  same  for  the  amount  of  such  judgment  ob- 
tained, including  interest  and  costs  at  that  time  accrued, 
and  he,  the  said  defendant,  did  expressly  agree  with  the 
said  plaintiff  that  no  personal  judgment  in  said  action 
should  ever  be  entered  or  docketed  against  plaintiffs,  or 
against  either  of  them." 

It  is  next  alleged  that  thereafter,  in  September,  1891, 
the  defendant  commenced  an  action  to  foreclose  said 
mortgage,  and  in  January,  1892,  obtained  a  decree  for 
the  sale  of  the  mortgaged  premises  to  satisfy  the  unpaid 
balance  of  the  mortgage  debt,  amounting  with  costs,  etc., 
to  about  five  thousand  dollars;  that  the  property  was 
thereafter  sold  by  the  sheriff;  that  these  plaintiffs,  rely- 
ing on  the  defendant's  promise  and  agreement,  failed 
to  appear  or  answer  in  the  foreclosure  suit,  though  made 
parties  thereto,  and  permitted  their  defaults  to  be  en- 
tered therein,  and  afterward  abstained  from  being  pres- 
ent at  the  sale  or  taking  any  steps  to  obtain  a  purchaser 
for  the  mortgaged  property  so  that  their  interests  in  the 
judgment  might  be  protected  and  exonerated,  and  for 
the  same  reason  they  refrained  from  bidding  at  the  sale, 
although  fully  able  to  purchase  the  property;  that  the 
defendant  in  violation  of  his  promise  bid  less  than  the 
amount  of  the  judgment  and  costs,  and  purchased 
the  property  for  a  sum  which  left  a  deficiency  of  nhie 
hundred  and  eighteen  dollars  and  forty-three  cents, 
which  he  procured  to  be  docketed  as  a  personal  juag- 
ment  against  these  plaintiffs,  and  is  threatening  to  en- 
force by  execution.  Wherefore  plaintiffs  pray  that  the 
enforcement  of  said  personal  judgment  be  perpetually 
enjoined,  etc. 

The  defendant  did  not  demur  to  the  complaint,  but 
answered,  denying  that  he  had  ever  made  the  promise 
or  agreement  alleged. 
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At  the  trial  plaintiffs  offered  evidence  tending  to  prove 
said  agreement,  but  upon  objection  of  the  defendant  the 
court  excluded  all  such  evidence,  on  the  ground  that 
the  complaint  was  fatally  defective  for  want  of  facts 
constituting  a  cause  of  action.  Judgment  of  nonsuit 
followed,  and  plaintiffs  appeal. 

We  think  the  ruling  of  the  superior  court  was  cor- 
rect. The  complaint  not  only  fails  to  allege  any  con- 
sideration for  the  promise  of  defendant  not  to  enter  a 
deficiency  judgment,  but  shows  that  there  was  no  con- 
sideration. The  defendant  had  a  clear  and  undoubted 
right  to  such  a  deficiency  judgment,  and  the  plaintiffs 
neither  gave  nor  agreed  to  give  or  confer  any  benefit  in 
consideration  of  its  release,  nor  did  they  agree  to  suffer 
any  prejudice  or  forego  any  advantage. 

The  promise  of  the  defendant  was,  therefore,  mere. 
mtdum  pactum.  But  plaintiffs  say  they  relied  upon  it, 
and  acted  upon  it,  and  therefore  the  defendant  is  es- 
topped from  alleging  or  relying  upon  a  want  of  consid- 
eration. This  would  be  so  if  it  appeared  that  their 
position  was  changed  for  the  worse  in  consequence  of 
their  reliance  on  defendant's  promise,  but  nothing  to  that 
effect  is  alleged.  True,  they  suffered  default,  but  they 
had  no  defense  to  the  action,  and  they  did  not  bid  at 
the  sale  nor  provide  a  bidder,  but  they  do  not  allege 
that  the  property  was  worth  a  dollar  more  than  it  sold 
for,  or  that  they  would  have  been  willing  to  bid  more 
for  it,  or  that  any  one  would  have  done  so.  In  short, 
the  complaint  is  fatally  defective,  and  did  not  admit  the 
proof  of  facts  sufficient  to  warrant  a  judgment.  The 
decision  in  Thompson  v.  Laughlin,  91  Cal.  317,  does  not 
conflict  with  this  view.  In  that  case  the  plaintiff  had 
waived  his  motion  for  a  new  trial  in  another  action  in 
consequence  of  the  promise  of  the  adverse  party  to  sat- 
isfy the  judgment,  and  after  the  time  for  moving  had 
passed,  an  attempt  was  made  to  enforce  the  judgment. 
The  enforcement  of  the  judgment  was  enjoined,  but  it 
was  because,  in  the  opinion  of  the  court,  the  plaintiff 
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would  have  been  entitled  to  a  new  trial  if  he  had  moved 
for  it. 

The  judfirment  and  order  appealed  from  are  affirmed. 

Van  Fleet,  J.,  Garoutte,  J.,  and  Henshaw,  J.,  con- 
curred. 

MgFarland,  J.,  dissented. 


[No.  15733.     In  Bank.— October  lo,  1895.] 

S.   M.   BUCK,  Respondent,   v.   THE  CITY  OF   EU- 
REKA, Appellant. 

OvfiCERS— Municipal  Corporations— Compensation  op  City  Attor- 
ney—Extra Fee  for  Litigation — Constitutional  Law — Con- 
tracts— Public  Policy. — ^A  city  attorney  who  is  required  by  vir- 
tue of  his  office  to  attend  to  all  suits  and  matters  in  whidh  the 
city  may  be  legally  interested,  and  who  receives  a  stated  salary 
for  his  services  as  city  attorney,  cannot  receive  any  extra  compen- 
sation for  services  rendered  during  his  term  of  office  in  any  suit 
against  the  city,  however  important  the  suit  or  however  valuable 
his  services  may  be  to  the  city,  and  to  allow  such  extra  com- 
pensation is  an  unconstitutional  increase  of  the  compensation 
of  his  office  during  the  term  for  which  he  was  chosen,  in  vio- 
lation of  section  9  of  article  XI  of  the  constitution,  and  a  con- 
tract for  such  extra  compensation  is  void  as  against  public 
policy. 

Id. — ^Estoppel — ^Acceptance  of  Office — ^Void  Oral  Agreement. — One 
who  accepts  the  office  of  city  attorney  and  receives  the  salary 
affixed  thereto  cannot  be  heard  to  say  that  his  contract  with  the 
city  or  his  understanding  with  the  council  imposed  upon  him 
other  or  different  or  lesser  duties  than  those  which  by  law  he 
was  obliged  to  perform,  and  he  is  estopped  from  setting  up  an 
oral  understanding  with  the  council  that  they  were  to  give  him 
the  salary  of  the  office  as  a  retainer,  and  were  to  pay  him  extra 
for  all  important  duties,  including  business  in  the  superior  court 
and  in  the  higher  courts. 

Id.— Creation  of  Office— De  Facto  Officer. — Although  the  council 
were  required  to  create  the  office  of  city  attorney  by  ordinance, 
in  pursuance  of  section  4369  of  the  Political  Code,  yet  if  they 
fixed  the  salary  of  a  city  attorney  by  ordinance,  one  who  has 
accepted  an  appointment  from  the  city  council  to  that  office,  and 
has  qualified  and  received  the  salary  affixed  to  the  office,  is  a 
de  facto,  if  not  a  de  jure,  officer,  and  is  estopped  from  denying 
that  he  held  the  office,  and  from  escaping  any  of  the  responsibili- 
ties which  attach  to  its  incumbency. 

Id. — Irregular  Office — Potential  Existence — De  Facto  Officer.— 
Incumbents  of  offices  having  an  irregular  or  potential  existence 
as  distinguished  from  a  nonexisting  office,  or  one  void  in  its 
creation,  are  de  facto  officers,  and  if  an  office  has  been  even  color- 
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ably  created,  any  irregularity  which  does  not  render  the  creation 
of  the  office  void  cannot  be  availed  of,  and  the  incumbent  is  es- 
topped from  showing  that  the  prescribed  mode  was  not  fol- 
lowed in  perfecting  the  potential  existence  of  the  office. 

Id. — Duties  of  Offiqal  Attorneys — ^Case  Overruled. — ^A  city  at- 
torney or  district  attorney  is  bound  to  perform  all  services  con- 
nected with  his  office  for  the  salary  affixed  thereto,  no  matter  in 
what  court  the  litigation  is  had.  The  case  of  Herrington  v. 
Santa  Clara  County,  44  Cal.  496,  so  far  as  holding  to  the  con- 
trary, is  overruled. 

Id.— Void  Contract  during  Term — Services  Rendered  after  Term — 
Imfued  Contract — ^Quantum  Meruit. — ^Although  a  contract  to 
pay  extra  compensation  during  the  term  of  office  of  a  city  attor- 
ney is  absolutely  void  as  against  public  policy  and  cannot  be  en- 
forced, yet,  where  services  of  value  were  rendered  by  him  in  an 
important  litigation  after  the  expiration  of  his  term  of  office,  he 
may  perhaps  recover  the  value  of  those  services,  not  upon  the 
original  or  void  contract,  but  upon  an  implied  contract  for  ser- 
vices rendered  after  the  expiration  of  his  term. 

Appeal  from  a  judgrment  of  the  Superior  Court  of 
Humboldt  County  and  from  an  order  denying  a  new 
trial.    G.  W.  Hunter,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

/.  W.  GiUett,  and  E.  W.  Wilson,  for  Appellant. 

The  services  for  which  the  contract  of  employment 
undertakes  to  provide,  and  which  were  covered  by  the 
first  and  second  counts  of  the  complaint,  were  within 
the  sphere  of  the  plaintiff's  duties  as  city  attorney,  and 
such  contract  was  therefore  ultra  vires  and  void.  (Const., 
art.  II,  sec.  9;  Pol.  Code,  sees.  4374,  4391;  Mechem  on 
Public  Offices,  sec.  374;  1  Dillon  on  Municipal  Corpo- 
rations, sec.  233;  Decatur  v.  Vermillion  77  HI.  315;  Ryce 
V.  City  of  Osage,  88  Iowa,  558 ;  Lancaster  County  v.  Ful- 
ton, 128  Pa.  St  48;  Detroit  V.  Whittemore,  27  Mich.  281; 
Chester  County  v.  Barber,  97  Pa.  St.  455 ;  Santa  Clara  etc. 
Lumber  Co.  v.  Hayes,  76  Cal.  387;  9  Am.  St.  Rep.  211.) 
The  court  erred  in  refusing  to  permit  the  defendant  to 
show  that  the  plaintiff  after  his  nomination,  confirma- 
tion, and  qualification  acted  in  the  capacity  of  city  attor- 
ney of  the  defendant  corporation,  and  was  so  acting 
during  the  time  the  contract  in  controversy  was  made. 
(1  Greenleaf  on  Evidence,  sec.  92 ;  Code  Civ.  Proc.,  sec. 
1963 ;  Delphi  School  Dist.  v.  Murray,  53  Cal.  29 ;  People  V. 
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Otto,  77  Cal.  45;  McCoy  V.  CuHice,  9  Wend.  17;  24  Am. 
Dec.  113;  Colton  v.  Beardsley,  38  Barb.  29;  People  V. 
Clingan,  5  Cal.  389;  19  Eng.  Ency.  of  Law,  51;  1  Green- 
leaf  on  Evidence,  sees.  83,  195.)  The  law  presumes, 
under  all  the  circumstances  disclosed  in  this  case,  that 
the  office  of  city  attorney  had  been  duly  created.  (Pol. 
Code,  4408;  People  v.  Bedell,  2  Hill,  196;  North  V.  People, 
139  111.  81 ;  Delphi  School  Diet.  V.  Murray,  supra;  Code 
Civ.  Proc.,  sec.  1963,  subd.  14.)  The  respondent  is  es- 
topped from  denying  the  existence  of  the  office  after 
having  accepted  the  appointment  to  it  and  received  the 
emoluments  of  it.     (1  Greenleaf  on  Evidence,  sec.  195.) 

S.  M.  Buck,  and  F.  A.  Cutler,  for  Respondent. 

As  the  common  council  had  the  power  to  create  the 
office  of  city  attorney,  but  never  exercised  such  power, 
that  office  never  existed;  consequently  no  officer  could 
be  appointed  to  fill  it.  In  order  that  there  may  be  a 
de  facto  officer,  there  must  he&de  jure  office.  Pol.  Code, 
sees.  4408,  4369,  4386,  4414;  1  Dillon  on  Municipal  Cor- 
porations, sec.  276;  People  V.  Tool,  85  Cal.  335,  632;  Tovm 
of  Decorah  v.  BuUis,  25  Iowa,  18;  HUdreth  V.  M'Intire, 
1  J.  J.  Marsh.  206;  19  Am.  Dec.  62;  M  re  Hmkle,  31 
Kan.  712-15;  Achley'a  case,  4  Abb.  Pr.  37,  38.)  The 
duties  of  the  city  attorney  extend  only  to  such  matters 
as  arise  within  the  city.  (Herrington  V.  Santa  Clara 
County,  44  Cal.  506;  Jones  v.  Morgan,  67  Cal.  311,  312, 
which  cites  and  indorses  Huffman  v.  Board  of  Commrs., 
23  Kan.  281.)  The  contract  of  employment  of  plaintiff 
is  not  void  as  being  against  public  policy.  (Jones  v. 
Morgan,  supra.) 

Henshaw,  J. — ^Appeals  from  the  judgment  entered 
upon  verdict  of  jury  and  from  the  order  denying  a  new 
trial. 

Plaintiff  sued  the  city  of  Eureka,  and  charged  in  his 
complaint  upon  three  counts.  In  the  first  he  pleaded 
that  one  Wing  Hing,  upon  January  21,  1886,  brought 
action  against  the  defendant  city  of  Eureka  in  the  cir- 
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cuit  court  of  the  ninth  judicial  circuit  to  recover  dam- 
ages in  the  sum  of  four  hundred  and  thirty-two  thousand 
eight  hundred  dollars.  The  city  of  Eureka  on  the  eighth 
day  of  February,  1886,  employed  and  retained  plaintiff 
to  act  for  it  as  its  attorney  in  the  matter  of  said  action, 
and  agreed  to  pay  him  a  reasonable  compensation  for 
his  services,  under  resolution  ordering:  "That  S.  M. 
Buck,  Esq.,  be  and  he  is  hereby  retained  and  authorized 
to  act  for  the  city  of  Eureka  as  its  attorney  in  defense  of 
said  action;  and  he  is  also  authorized  to  retain  and 
associate  with  himself  in  the  defense  of  said  action  some 
able  attorney  and  counselor  residing  in  San  Francisco, 
California,  if  in  his  judgment  it  becomes  necessary. 
And  said  S.  M.  Buck,  Esq.,  is  instructed  to  conduct  said 
defense  as  economically  as  it  can  be  done  consistent 
with  a  vigorous  and  successful  defense  thereof." 

Plaintiff  performed  all  duties  imposed  upon  him  by 
his  contract.  The  case  in  the  circuit  court  was  finally 
dismissed  for  lack  of  prosecution.  The  value  of  plain- 
tiff's services  is  alleged  to  be  thirteen  thousand  dollars, 
of  which  the  city  paid  one  thousand  dollars  and  refused 
to  pay  more. 

The  second  count  charges  in  like  manner  and  for  like 
services  as  the  first,  asking  compensation,  however,  for 
so  much  of  the  services  as  was  rendered  after  August  1, 
1886.  The  value  of  this  is  alleged  to  be  ten  thousand 
dollars. 

The  second  count  is  apparently  framed  in  anticipation 
of  the  defense  presented  by  the  city,  namely,  that  at  the 
time  of  the  making  of  the  contract  plaintiff  was,  and 
continued  to  be  until  August  1,  1886,  the  city  attorney 
of  the  city  of  Eureka. 

The  third  count  charges  for  services  in  a  different 
employment,  and  does  not  call  for  consideration  or 
review. 

Judgment  was  asked  for  seven  thousand  dollars  with 
interest.  A  verdict  in  the  sum  of  four  thousand  two 
hundred  and   fifty   dollars   with  interest  was  rendered, 
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and  this  verdict,  so  far  as  the  value  of  the  services  is 
concerned,  is  supported  by  the  evidence. 

In  defense  of  the  action  the  city  of  Eureka  pleaded 
and  sought  to  prove  that  at  the  time  of  his  employment 
plaintiff  was  its  city  attorney,  and  that  the  contract  was 
therefore  void  as  increasing  his  compensation  during 
his  term  of  office.     (Const.,  art.  XI,  sec.  9.) 

By  respondent  it  is  contended:  1.  That  the  office  of 
city  attorney  of  the  city  of  Eureka  was  never  created; 

2.  That  he  was  never  the  incumbent  of  such  office;  and 

3.  That  if  the  office  existed,  and  he  was  its  incumbent^ 
still  he  is  entitled  to  compensation  under  the  contract, 
since  it  was  no  part  of  his  duty  as  such  officer  to  defend 
the  suit  in  question. 

Certain  provisions  of  part  IV,  title  III,  of  the  Political 
Code  were  and  are  a  part  of  the  charter  of  the  city  of 
Eureka  (Stats.  1873-74,  p.  91.)  Those  pertinent  to  this 
consideration  are  as  follows: 

"Sec.  4408.  The  common  council  has  power:  1.  To 
create  the  office  of  city  clerk,  city  attorney,  assessor, 
tax-collector,  and  such  other  offices  as  may  be  neces- 
sary, and  prescribe  their  duties  and  fix  their  comi)en- 
sation." 

"Sec.  4369.  The  common  council  must,  during  the 
first  year,  by  ordinance  fix  the  term  of  office  of  all  elect- 
ive officers,  and  the  time  when  they  must  be  elected, 
and  provide  for  the  appointment  of  other  necessary 
officers,  including  city  clerk  and  treasurer,  and  fix  their 
terms  and  amount  of  their  bonds." 

"Sec.  4386.  The  mayor  has  power:  1.  To  nominate, 
and,  with  the  consent  of  the  common  council,  to  ap- 
point all  nonelective  officers  of  the  city  provided  for 
by  the  common  council,  including  city  attorney,  secre- 
tary of  the  council,  and  city  treasurer." 

"Sec.  4374.  All  city  officers  before  entering  upon 
their  duties  must  take  the  oath  of  office.  The  marshal, 
attorney,  clerk,  assessor,  collector,  and  treasurer  must 
also  give  a  bond  with  sureties  to  be  approved  by  the 
mayor,  payable  to  the  corporation  by  its  corporate  name 
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in  such  penalty  as  may  be  prescribed  by  ordinance  con- 
ditioned for  the  faithful  performance  of  the  duties  of 
their  office,  and  a  like  bond  may  be  required  of  any 
officer  whose  office  is  created  by  an  ordinance." 

**Sec.  4391*  The  city  attorney  must  attend  to  all 
suits,  matters,  and  things  in  which  the  city  may  be 
legally  interested;  to  give  his  advice  or  opinion  in  writ- 
ing whenever  required  by  the  mayor  or  common  coun- 
cil, and  do  and  perform  all  such  things  touching  his 
office  as  by  the  common  council  may  be  required  of 
hun.*' 

The  defendant  produced  its  records  for  the  pur- 
pose of  showing  that  plaintiff  was  nominated  and  con- 
firmed as  city  attorney  for  the  term  of  two  years  from 
July  12,  1884,  to  July  12,  1886,  and  that  after  such 
nomination  he  qualified  and  acted  as  such  city  attorney. 
The  court  refused  to  admit  the  proofs,  and  defendant 
then  offered  in  evidence  its  records  to  show  the  erist- 
ence  of  the  office  of  the  city  attorney  of  the  city  of 
Eureka,  and  the  plaintiff's  incumbency  therein  during 
the  time  mentioned,  which  rpcord  evidence  was  stricken 
out  upon  motion  of  plaintiff. 

The  evidence  so  offered  and  rejected  consisted  of  va- 
rious ordinances  ^'fixing  official  fees  and  salaries  in  the 
city  of  Eureka,"  and  dating  from  the  year  1876.  In 
each  of  these  the  council  fixed  the  salary  of  the  ''city 
attorney/'  Finally,  in  1882,  by  ordinance,  the  council 
declared  that  the  city  attorney  shall  receive  a  "salary  of 
twenty-five  dollars  a  month."  This  ordinance  was  in 
force  during  all  the  time  in  question. 

In  1877  the  council  passed  its  ordinance  "fixing  the 
bonds  of  city  officers,"  which  provided  that  "the  dty 
officers  hereinafter  named  before  entering  upon  the 
duties  of  their  respective  offices  shall  give  a  bond,"  etc. 
"The  penalty  of  such  bonds  shall  be  as  follows  .... 
the  dty  attorney's  bond  one  thousand  dollars."  -This  or- 
dinance remained  in  full  force  and  effect. 

The  minutes  of  the  meeting  of  the  common  council 
for  July,  1884,  show:    "The  mayor  placed  before   the 
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council  the  name  of  S.  M.  Buck  for  the  position  of  city 
attorney  for  the  ensuing  term.  Whereupon,  on  motion, 
the  nomination  was  confirmed." 

The  bonds  of  the  city  officers  for  the  terms  commenc- 
ing in  1884  could  not  be  found,  but  the  minutes  of  the 
council  for  August  of  that  year  show  that  "The  mayor 
verbally  announced  to  the  council  his  approval  of  the 
bonds  of  ....  S.  M.  Buck  as  city  attorney." 

There  were  likewise  offered  in  evidence  a  docu- 
ment from  the  mayor's  office,  under  the  seal  of  the 
city,  reciting  the  especial  confidence  reposed  in  the  in- 
tegrity and  qualifications  of  S.  M.  Buck  for  the  office  of 
city  attorney,  and  appointing  him  with  consent  of  the 
council  08  city  attorney  for  the  term  as  established  by 
law,"  etc.  To  which  was  appended  the  oath  of  S.  M. 
Buck  to  support  the  constitution  of  the  United  States 
and  of  this  state,  and  faithfully  discharge  "the  duties  of 
the  office  of  city  attorney  of  the  city  of  Eureka." 

It  was  likewise  shown  that  plaintiff  drew  and  received 
from  the  city  the  "soZary"  fixed  by  ordinance  of  twenty- 
five  dollars  per  month  during  all  of  this  time,  up  to 
July  12,  1886. 

There  can  be  no  question  upon  this  evidence,  assum- 
ing for  the  moment  the  existence  of  the  office,  but  that 
plaintiff  was  not  only  de  facto  city  attorney,  but  that  he 
was  the  regularly  appointed,  qualified,  and  acting  city 
attorney,  a  de  jure  officer  charged  with  all  the  duties  and 
entitled  to  all  the  emoluments  of  the  office.  There  can 
be  no  better  proof  of  the  acceptance  and  holding  of  an 
office  than  the  qualification  of  the  officer  and  his  draw- 
ing of  the  salary.  Here,  the  plaintiff  was  appointed  as 
city  attorney,  filed  his  bond  as  city  attorney,  took  the 
oath  of  office  as  city  attorney,  and  drew  the  fixed  salary 
of  city  attorney,  all  duly  and  regularly  as  required  by 
law  and  the  ordinances  of  the  city. 

Nor  can  plaintiff  be  heard  to  say  (still  assuming  the 
existence  of  the  office)  that  his  contract  with  the  city, 
or  his  understanding  with  the  council,  imposed  upon 
him  other  or  different  or  lesser  duties  than  those  which 
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by  law  he  was  obliged  to  perform.  He  cannot,  for  ex- 
ample, be  heard  to  say,  as  here  he  undertakes  to  do,  in 
the  face  of  the  ordinance  fixing  his  compensation,  that 
his  understanding  with  the  council  was  that  they  were 
to  give  him  twenty-five  dollars  a  month  as  a  "retainer," 
a  "stipend,"  and  were  to  pay  him  "extra  for  all  impor- 
tant duties,  particularly  business  in  the  superior  court 
or  business  in  the  higher  courts."  It  was  not  within 
the  power  of  the  plaintiff,  or  of  the  council,  to  modify 
by  convention  the  duties  which  by  law  were  made  to 
pertain  to  the  office  of  city  attorney.  (Pol.  Code,  sec. 
4391.)  And  the  plaintiff,  after  having  qualified,  filed  his 
bond,  and  taken  his  oath  to  perform  the  duties  of  the 
office,  and  drawn  the  salary  pertaining  thereto,  will  not 
be  permitted  to  assert  that  the  duties  he  swore  to  per- 
form were  not  those  the  performance  of  which  the  law 
made  obligatory  upon  him. 

The  contention  that  he  was  not  city  attorney  cannot 
then  be  based  upon  any  defect  in  the  machinery  of  ap- 
pointment, nor  upon  plaintiff's  refusal  with  proper  for- 
malities to  accept  the  appointment. 

It  is  claimed  to  rest  upon  the  fact  that  the  council, 
notwithstanding  its  repeated  recognition  of  the  existence 
of  the  office,  never  in  fact  created  it,  and  that,  therefore, 
it  never  existed. 

And  the  argument  is  that  the  council  had  power  to 
create  the  oflice.  (Pol.  Code,  sec.  4408.)  That  they 
were  required,  if  they  created  it,  to  do  so  by  ordinance. 
(Pol.  Code,  sec.  4369.)  That  the  mode  is  the  measure 
of  their  power,  and  that  no  ordinance  was  produced 
wherein  and  whereby  the  common  council  of  the  city  of 
Eureka  did  ordain  that  the  office  of  city  attorney  of 
the  city  of  Eureka  is  hereby  created. 

It  is  a  general  rule  founded  upon  the  dictates  of  pub- 
lic policy  that  the  acts  of  a  de  facto  officer  are  valid,  and 
that  those  who  deal  with  such  an  officer  are  protected. 
The  public  is  not  required  to  know  the  terms  and  tenure 
upon  which  one  openly  holding  and  claiming  the  right 
to  hold  a  public   office   maintains  his  position;  nor  is 
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any  person  who  has  dealt  with  such  an  officer  to  suffer 
loss  if  the  tenure  should  prove  illegal.  So,  likewise,  it 
is  the  general  rule  upon  grounds  of  plain  justice  and 
public  policy  that  a  de  facto  officer  is  forever  estopped 
in  civil  or  criminal  actions  from  denying  that  he  holds 
the  office,  and  from  escaping  any  of  the  responsibilities 
which  attach  to  his  incumbency.  But  the  further  rule 
is  that  the  law  as  to  de  facto  officers  applies  only  where 
there  is  a  de  jure  office;  the  idea  of  a  de  facto  officer  be- 
ing necessarily  founded  upon  the  conception  of  a  de  jure 
office.  A  de  jure  office  is  one  having  a  legal  existence, 
or,  rather,  one  having  an  existence  recognized  by  law. 

While  it  is  certainly  impossible  to  conceive  of  an  offi- 
cer, either  de  facto  or  de  jure,  filling  or  attempting  to  fill 
a  nonexisting  office,  there  is  a  marked  and  well-recog- 
nized distinction  between  such  nonexisting  offices  and 
those  which,  while  having  an  irregular  or  merely  poten- 
tial, or  in  some  instances  even  an  illegal  existence,  yet 
do  exist,  and  are  recognized  by  the  law. 

Of  offices  having  an  illegal  existence — ^which  are  nev- 
ertheless recognized — ^the  government  of  a  state  in  rebel- 
lion, and  of  a  municipality  acting  as  such  without  legal 
authority,  are  conspicuous  examples. 

The  government  of  a  state  in  rebellion  and  all  offices 
thereunder  are  absolutely  illegal,  yet,  upon  strong  and 
plain  grounds  of  public  policy  the  government  and 
offices  are  recognized  by  law,  and  the  incumbents  are 
treated  as  de  facto  officers.  ''In  such  a  case  the  acts  of 
a  de  facto  executive,  a  de  facto  judiciary,  and  of  a  de  facto 
legislature  must  be  recognized  as  valid.  But  this  is 
required  by  political  necessity.'*  (Hildreth  v.  M'Intire, 
1  J.  J.  Marsh.  207;  19  Am.  Dec.  62.) 

So  a  municipal  corporation,  acting  under  color  of  the 
law,  may  have  no  legal  existence,  and,  consequently,  no 
legal  municipal  offices,  yet  such  a  corporation  has  still 
an  existence  recognized  by  law,  and  upon  plain  grounds 
of  public  policy  the  question  of  its  legal  existence  should 
be  raised  only  by  the  state  itself  upon  quo  warranto. 
(Cooley's  Constitutional  Limitations,  254;  Tovm  of  Ge- 
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neva  v.  Cole,  61  111.  sSV;  St.  Louis  v.  Shields,  62  Mo.  247; 
State  V.  Carr,  5  N.  H.  367.) 

In  some  states  indeed  it  is  the  established  rule  that 
officers  filling  offices  created  by  unconstitutional  laws 
are  nevertheless  de  facto  officers  until  under  direct  pro- 
ceedings the  act  has  been  declared  unconstitutional. 
Thus,  in  Burt  v.  Winona  etc.  R.  R.  Co.,  31  Minn.  472,  it 
was  held  that  the  municipal  court  of  Mankato  was  a  de 
facto  court,  and  that  there  can  be  a  de  facto  office  under 
an  unconstitutional  act  creating  it  until  the  act  is  de- 
clared void.  In  the  case  of  Trumho  V.  People,  75  IlL 
561,  a  school  district  had  been  illegally  established;  the 
supreme  court  of  Illinois  reviewing  the  case  in  a  later 
opinion  (Leach  v.  People,  122  111.  420)  say:  "So  far  as 
that  alleged  district  was  concerned  there  was  no  such 
legal  district,  and  there  was  no  de  jure  office  of  school 
director  of  that  alleged  district."  Yet,  upon  a  proceed- 
ing to  collect  a  tax  the  tax  was  sustained,  it  being  held 
that  the  school  directors  were  officers  de  facto,  and  that 
in  collateral  proceedings  the  legality  of  the  formation  of 
the  district  could  not  be  inquired  into.  And  in  Com- 
monwealth V.  McCombs,  56  Pa.  St.  436,  it  is  said:  "An 
act  of  the  assembly,  even  if  it  be  unconstitutional,  is 
sufficient  to  give  color  of  authority  to  the  person  acting 
under  it." 

These  decisions  are  in  obvious  conflict  with  the  au- 
thority of  the  great  leading  cases  of  State  v.  Carroll,  38 
Conn.  449,  9  Am.  Rep.  409,  and  Norton  v.  Shelby  County, 
118  U.  S.  425,  in  the  latter  of  which  Field,  J.,  explains 
that,  while  there  are  many  cases  deciding  that  a  person 
holding  an  office  under  an  unconstitutional  law  is  a  de 
facto  officer,  in  every  one  it  will  be  found  that  there  was 
a  legal  office  and  that  the  unconstitutional  law  went  only 
to  the  mode  or  manner  of  filling  it.  And  they  are  like- 
wise in  conflict  with  the  rule  in  this  state  declared  in 
People  V.  Tool,  85  Cal.  333.  They  are  not  here  cited  in 
commendation  or  approval,  but  as  instructive  examples 
of  the  lengths  to  which  those  courts  have  felt  compelled 
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to  go  in  carrying  out  what  they  conceived  to  be  the  plain 
mandate  of  public  policy. 

When,  however,  we  come  to  consider  the  doctrine  as 
applied  to  offices  having  an  irregular  or  potential  exist- 
ence (as  distinguished  from  a  non-existing  office,  or  one 
void  in  its  creation),  the  cases  are  numerous  and  uni- 
form in  treating  the  incumbents  of  such  offices  as  de 
facto  officers. 

In  Gibb  v.  Washington,  1  McAlI.  430,  dealing  with  the 
question  of  the  creation  of  the  office  of  appraiser,  the 
court  say:  'If  such  an  office  has  been  even  colorably 
created,  then  any  irregularity  which  does  not  render  the 
creation  of  the  office  void  cannot  be  availed  of." 

In  In  re  Ah  Lee,  6  Saw.  410,  the  constitution  of  Or- 
egon provided  that  when  the  population  reached  two 
hundred  thousand  the  legislature  should  district  the 
state  into  designated  circuits,  and  provided  for  the 
election  of  judges  to  the  circuit  courts  therein.  The 
legislature  passed  the  act  before  the  state  attained  the 
requisite  population,  and  before  election  the  governor, 
without  authority,  appointed  the  judge  whose  act  was 
under  review.  The  court  held  that  admitting  the  act 
to  be  unconstitutional  and  the  appointment  of  the 
governor  to  be  invalid,  still  the  judge  was  a  judge  de 
facto,  since  the  office  in  effect  was  created  by  the  consti- 
tution. 

In  Carleton  v.  People,  10  Mich.  250,  the  county  officers 
were  elected  before  the  law  creating  the  offices  went  into 
effect.  They  were  held  to  be  de  facto  officers.  Though 
there  were  no  legal  offices  in  existence  at  the  time, 
still  the  offices  were  created,  and  had  a  potential  exist- 
ence. And  the  court  in  distinguishing  between  such 
offices  and  nonexistent  offices  aptly  says:  "Where  the 
law  negatives  the  idea  that  there  can  be  a  legal  incum- 
bent, any  one  assuming  to  act  assumes  what  any  one  is 
bound  to  know  is  not  a  legal  office." 

In  Yorty  v.  Paine,  62  Wis.  154,  the  legislative  act 
creating  the  town  of  Pine  River  provided  that  the  elect- 
ors should  meet  upon  the  first  Tuesday  of  the  following 


Digitized  by  VjOOQ  IC 


Oct.  1895.]        Buck  v.  City  of  Eureka.  515 

April  (April  4th),  and  elect  town  officers,  but  the  act 
itself  did  not  become  a  law  until  four  days  afterward — 
April  8th.  The  potential  existence  of  the  town  was 
recognized  as  sufficient  for  holding  the  election,  and  the 
officers  were  declared  to  be  de  facto,  though  elected  with- 
out authority  of  law  to  offices  then  having  no  more  than 
a  potential  existence. 

In  Fowler  v.  Bebee,  9  Mass.  231,  6  Am.  Dec.  62,  the 
legislature  had  created  a  new  county  and  the  offices 
thereof.  The  governor  appointed  officers  before  the  law 
went  into  effect.  It  was  held  that  their  acts  were  bind- 
ing as  de  facto  officers,  though  the  appointments  them- 
selves were  afterward  declared  void  by  the  same  court 
when  the  question  was  presented  upon  direct  attack. 
(Commonwealth  v.  Fowler,  10  Mass.  291.)  Here,  too, 
therefore,  the  potential  existence  of  the  office  was  rec- 
ognized. 

In  Leach  v.  People,  supra,  an  unconstitutional  law  regu- 
lating township  organizations  provided  for  the  number 
of  members,  mode  of  election,  etc.,  of  the  board  of  su- 
pervisors, and  under  this  law  a  board  was  selected  whose 
acts  were  under  consideration.  It  was  held  that  not- 
withstanding the  invalidity  of  the  law,  there  was  still 
''such  a  legal  official  body  known  to  the  law  as  the 
board  of  supervisors  of  Wayne  county,"  and  the  acting 
board,  though  in  number  and  in  mode  of  selection 
illegal,  was  upheld  as  a  de  facto  body. 

The  case  of  Smith  v.  Lynch,  29  Ohio  St.  261,  is  nearly 
a  parallel  case  with  the  one  at  bar.  The  legislature  of 
Ohio  authorized  villages  and  towns  to  establish  boards 
of  health  and  appoint  members.  The  village  of  West 
Cleveland,  by  a  void  ordinance,  attempted  to  do  this. 
The  members  appointed  qualified,  and  entered  upon  the 
discharge  of  their  duties,  and  were  accepted  and  re- 
garded by  the  public  as  such  members.  The  opinion 
of  the  court,  delivered  by  Welch,  C.  J.,  is  as  follows: 
"The  questions  argued  by  counsel  are:  1.  Had  the  su- 
perior court  jurisdiction?  2.  Are  the  requirements  of 
the  statute  as  to  the  manner  of  passing  the  ordinance 
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mandatory,  or  are  they  merely  directory?  3.  If  these 
requirements  are  mandatory,  are  the  persons  so  acting 
to  be  regarded  as  a  board  of  health  de  facto?  We  are 
satisfied  that  the  last  named  of  these  questions  must  be 
answered  in  the  affirmative.  It  is  unnecessary,  there- 
fore, to  consider  the  first  and  second  questions.  In 
other  words,  we  think  that,  under  the  circumstances, 
the  board  is  to  be  regarded  as  a  board  de  facto.  Whether 
it  was  a  board  de  jure  and  whether  the  superior  court 
had  jurisdiction  of  the  case  became,  therefore,  immate- 
rial questions.  It  is  claimed  by  counsel  for  the  plain- 
tiff that  this  is  not  a  case  where  an  office  has  been  filled 
and  its  duties  performed  by  parties  not  legally  ap- 
pointed or  qualified,  but  a  case  where  there  was  no  office 
to  be  filled.  We  do  not  so  understand  the  law.  The 
statute  (60  Ohio  Laws,  200)  creates  the  office.  It  author- 
izes the  council  to  'establish'  the  board,  and  to  fill  it  by 
appointment.  True,  until  the  council  act  in  the  prem- 
ises it  is  a  mere  potentiality  in  their  hands;  yet  it  is 
none  the  less  an  office,  known  to  the  law.  Where  the 
council  assume  to  establish  the  board  under  the  law  and 
to  appoint  its  members,  there  is  no  good  reason  why  an 
irregularity  or  illegality  in  the  act  of  establishing  the 
office  any  more  than  an  irregularity  or  illegality  in  the 
appointment  of  the  officers  should  be  held  as  render- 
ing the  acts  of  the  officers  void,  and  themselves  mere 
trespassers.  The  reasons — ^the  considerations  of  public 
policy — ^which  exist  in  one  case,  exist  equally  in  the 
other.  It  is  enough  that  the  office  is  one  provided 
for  by  law,  and  that  the  parties  have  the  color  of  ap- 
pointment, assumed  to  be  and  act  as  such  officers,  and 
that  they  are  accepted  and  acknowledged  by  the  public  as 
such  to  the  exclusion  of  all  others.  Such  was  the  case 
here.    There  was  both  the  color  and  the  fact  of  office." 

The  office  under  consideration  was  given  a  potential 
existence  by  the  acts  of  the  legislature  in  the  sections 
of  the  code  above  quoted.  The  plaintiff  having  ac- 
cepted the  appointment  to  it,  and  received  the  emolu- 
ments of  it,  is  estopped  from  endeavoring  to  show  to 
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his  own  advantage  that  the  council  did  not  follow  a  pre- 
scribed mode  in  perfecting  that  potential  existence.  It 
was  therefore  error  for  the  trial  court  to  strike  out  the 
admitted  evidence. 

It  does  not  seem  to  be  disputed  that  if  plaintiff's  serv- 
ices in  the  case  of  Wing  Hing  v.  City  of  Eureka,  supra, 
were  such  as  under  his  office  he  was  in  duty  bound  to 
perform,  his  contract  with  the  council  would  be  void  as 
an  attempt  to  increase  his  compensation.  And  indeed 
no  question  can  arise  upon  this  point.  It  is  definitely 
settled  by  the  language  of  the  constitution  in  the  first 
place  (Const.,  art  XI,  sec.  9),  and  in  the  second  place, 
even  in  the  absence  of  such  a  provision,  such  a  contract 
would  be  declared  void  upon  grounds  of  public  policy. 
"It  is  a  well-settled  rule  that  a  person  accepting  a  pub- 
lic office  with  a  fixed  salary  is  bound  to  perform  the 
duties  of  the  office  for  the  salary.  He  cannot  legally 
daim  additional  compensation  for  the  discharge  of  these 
duties,  even  though  the  salary  be  a  very  inadequate  re- 
muneration for  the  services Whenever  he  con- 
siders the  compensation  inadequate  he  is  at  liberty  to 
resign.  The  rule  is  of  importance  to  the  public.  To 
allow  changes  and  additions  in  the  duties  properly  be- 
longing or  which  may  be  attached  to  an  office  to  lay 
the  foundation  for  extra  compensation  would  introduce 
intolerable  mischief.  The  rule,  too,  should  be  strictly 
enforced."  (Dillon  on  Municipal  Corporations,  4th  ed., 
sec.  233;  Mechem  on  Public  Offices,  sees.  324-76.) 

The  contention  is,  however,  that  these  services  were 
not  among  those  whose  performance  is  enjoined  on  the 
city  attorney,  and  herein  plaintiff  relies  upon  the  case 
of  Herrington  v.  Santa  Clara  County,  44  Cal.  496. 

As  the  law  stood  when  that  decision  was  rendered, 
the  district  attorney  was  entitled  to  receive  as  compen- 
sation ten  per  cent  of  all  money  recovered  by  him  for  the 
county  in  any  action.  The  county  supervisors,  ignor- 
ing the  district  attorney,  authorized  other  attorneys  to 
bring  suit  without  the  county  for  the  recovery  of  a 
large  sum  of  money.    Recovery  was  had  in  the  action 
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and  the  district  attorney  sued  to  recover  his  percentage. 
The  law  made  it  the  duty  of  the  district  attorney  to 
prosecute  all  actions  for  the  recovery  of  debts,  etc.,  and 
to  defend  all  suits  brought  against  his  county.  (Pol. 
Code,  sec.  4256.)  The  district  attorney  was  not  deny- 
ing that  it  was  his  duty  to  prosecute  this  suit;  but  to 
the  contrary,  insisted  that  it  was  his  duty.  The  defend- 
ant county  never  claimed  that  it  was  not  the  district 
attorney's  duty  to  prosecute  the  suit,  but  insisted  that 
the  duty  was  not  exclusively  imposed  upon  and  the 
right  not  exclusively  vested  in  him,  but  that  the  super- 
visors could,  if  they  saw  fit,  engage  other  counsel  to 
perform  the  service,  as  in  many  cases  special  counsel 
are  employed. 

The  language  of  the  court  in  its  opinion,  therefore, 
while  not  obiter,  was  not  addressed  to  any  contention 
raised  by  the  parties.  The  decision  of  the  court  was 
by  a  bare  majority.  Chief  Justice  Wallace  being  dis- 
qualified, and  Justice  Rhodes  expressing  no  opinion. 
It  was  based  upon  two  grounds;  the  second,  which  is 
argued  at  length,  holding  that  as  the  district  attorney 
had  not  collected  the  money,  he  was  not  entitled  to  his 
commission;  and  the.  first,  which  is  not  argued,  being  a 
declaration  to  the  effect  that  it  was  "not  a  duty  enjoined 
upon  the  district  attorney  by  law  to  prosecute  or  defend 
civil  actions  in  which  the  county  is  interested  which  are 
pending  in  any  other  county  than  his  own."  This  dec- 
laration is,  however,  supported  by  no  reasoning,  by  no 
analysis  of  the  statute,  and  by  no  citation  of  authority. 

And  it  would  be  difficult  so  to  support  it.  Says  Dillon: 
"The  statutes  of  the  legislature  and  the  ordinances  of 
our  municipal  corporations  seldom  proscribe  with  much 
detail  and  particularity  the  duties  annexed  to  public 
offices;  and  it  requires  but  little  ingenuity  to  run  nice 
distinctions  between  what  duties  may  and  what  may 
not  be  considered  strictly  official;  and  if  these  distinc- 
tions are  much  favored  by  courts  of  justice,  it  may  lead 
to  great  abuse."  Dillon  on  Municipal  Corporations,  4th 
ed.,  sec.  233.) 
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When  the  law  of  the  state  says  that  the  district  attor- 
ney shall  prosecute  and  defend  aU  suits,  and  the  city 
attorney  shall  attend  to  "all  suits,  matters,  and  things 
in  which  the  city  may  be  legally  interested/'  it  is  a  most 
forced  and  unwarranted  construction  to  hold  that  in  the 
one  case  it  means  only  such  suits  as  are  commenced  and 
finally  determined  in  the  county  courts,  and  in  the  other 
only  such  as  are  in  like  manner  commenced  and  deter- 
mined in  the  municipal  courts.  If  the  legislature  meant 
that,  it  could  and  would  have  said  so.  But  when  it  says 
*'aU  suits,  matters,  and  things,"  the  language  will  bear 
no  other  construction  than  that  which  is  patent  on  its 
face.  No  rules  of  interpretation  are  necessary  to  be  con- 
sidered, for  no  need  or  room  for  interpretation  exists. 
Thus  the  court  held  in  Ryce  V.  City  of  Osage,  88  Iowa, 
658.  The  law  made  it  the  duty  of  the  city  attorney  "to 
act  as  attorney  for  the  city  in  any  suit  or  action  brought 
by  or  against  the  city,  and  generally  to  attend  to  the  in- 
terests of  the  city  as  its  attorney."  There,  as  here,  plain- 
tiff claimed  extra  compensation  for  services  rendered 
under  contract  with  the  council  for  defending  an  action 
against  the  city  in  the  district  and  supreme  court;  and 
there,  as  here,  urged  that  it  was  no  part  of  his  official 
duty  to  defend  the  suit.  Says  the  court:  "It  seems  to 
us  that  a  mere  reading  of  that  section  of  the  ordinance 
prescribing  the  duties  of  the  city  attorney  is  sufficient 
to  show  that  under  it  he  was  required  to  act  for  the  city 

in  any  case  brought  by  or  against  it That  the 

services  rendered  by  plaintiff,  and  for  which  he  seeks 
now  to  recover,  were  included  within  his  duties  as  city 
attorney,  is  too  plain  to  admit  of  argument" 

In  Lancaster  County  v.  Fulton,  128  Pa.  St.  48,  constru- 
ing a  similar  statute,  say  the  court:  "The  services  for 
which  the  contract  in  question  undertakes  to  provide 
are  clearly  within  the  sphere  of  the  duties  of  the  solici- 
tor of  Lancaster  county." 

Russell  V.  HaUett,  28  Kan.  276,  is  not  in  conflict  with 
the  authorities  upon  this  question.  In  that  case  the 
county  attorney  sued  his  county  for  compensation   for 
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services  demanded  of  him  without  the  duties  of  his  office, 
as  the  court  decided.  He  had  been  compelled  to  assist 
in  a  trial  in  a  county  other  than  his  own.  The  law 
expressly  limited  his  duty  to  attending  before  magis- 
trates and  judges  in  his  county.  (Kansas  Gen.  Stats., 
sec.  137,  p.  264.) 

But  it  is  unnecessary  to  multiply  quotations  upon  this 
plain  proposition. 

We  think  it  must  be  apparent  that  the  construction 
given  to  the  statute  in  Herrington  v.  Santa  Clara  County, 
supra,  cannot  be  supported,  and  should  no  longer  be 
maintained;  and  we  believe  that  the  evil  results  to  the 
public  service  which  must  arise  under  that  construction 
justify  and  demand  a  declaration  from  this  court  that 
it  be  no  longer  considered  as  authority. 

It  is  of  the  last  importance  that  any  and  every  public 
officer  entering  upon  the  discharge  of  his  duties  should 
know  once  and  for  all  that,  be  the  duties  onerous  or  be 
they  easy,  the  compensation  for  them  must  be  that  fixed 
by  law,  and  that  only.  If  they  become  too  burdensome, 
the  law  does  not  forbid  the  officer's  resignation;  but  it 
does  emphatically  say  that  he  shall  not,  under  any  cir- 
cumstances, by  use  of  the  power  of  his  office,  by  con- 
tract express  or  implied,  fair  or  unfair,  or  by  aid  even 
of  legislative  enactment,  obtain  increased  compensation 
for  their  performance.  "The  successful  effort  to  obtain 
office  is  not  unfrequently  followed  by  efforts  to  increase 
its  emoluments,  while  the  incessant  changes  which  the 
progressive  spirit  of  the  times  is  introducing  effects 
almost  every  year  changes  in  the  character  and  addition 
to  the  amount  of  duty  in  almost  every  official  station; 
and  to  allow  the  changes  and  additions  to  lay  the  foun- 
dation of  claims  for  extra  services  would  soon  introduce 
intolerable  mischief.''  {Evans  V.  City  of  Trenton,  24 
N.  J.  L.  764.) 

The  services  here  performed  by  the  plaintiff  being 
such  as  it  was  his  duty  to  perform  as  the  city  attorney 
of  the  city  of  Eureka,  the  contract  was  an  attempt  to 
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increase  his  compensation,  and  is  in  violation  of  the 
constitution,  against  public  policy,  and  therefore  void. 

"A  promise  to  pay  them  [officers]  extra  compensation 
is  absolutely  void  under  the  statute  of  Ohio.  Such 
promise  could  not  be  enforced  at  common  law,  being 
against  sound  policy  and  quasi  extortion.  English 
judges  have  declared  that  such  are  novel  in  courts  of 
justice,  apd  that  actions  founded  on  such  promises  are 
scandalous  and  shameful  (2  Burr,  934) ;  and  in  the 
court  of  errors  of  New  York  they  meet  with  no  more 
favor  {Hatch  v.  Mann,  15  Wend.  46)."  {Gilmore  V. 
Levns,  12  Ohio,  281 ;  Vandercook  V.  Williams,  106  Ind. 
345;  City  of  Decatur  v.  VermiUion,  77  111.  315;  Hunter 
V.  Nolf,  71  Pa.  St.  282.) 

Nor  can  plaintiff  recover  under  the  contract,  as  by 
his  second  count  he  seeks  to  do,  for  such  part  of  the 
services  as  was  rendered  after  his  term  of  office  had  ex- 
pired. This  is  not  the  case  of  a  city  attorney  carrying 
on  litigation  after  his  term  of  office  had  expired,  with 
the  knowledge  and  consent  of  the  authorities,  in  which 
case  an  implied  contract  and  promise  to  pay  might 
arise  after  his  tenure  had  terminated.  Here  plaintiff 
declares  on,  and  seeks  to  recover  under  a  contract 
against  public  policy,  and  wholly  void.  Such  a  con- 
tract will  not  support  any  action  for  recovery. 

As  is  said  by  the  court  in  Lancaster  County  V.  Fulton, 
128  Pa.  St.  48:  "There  is  no  pretense  that  any  new 
agreement  was  entered  into,  or  the  terms  of  the  original 
in  any  manner  changed,  after  the  expiration  of  the 
term  of  office.  Neither  the  subject  of  a  new  contract 
nor  the  modification  of  the  original  even  appears  to 
have  been  considered  by  the  parties.  The  services  of 
plaintiff  below  were  no  doubt  efficient  and  valuable; 
but,  as  far  as  they  were  rendered  during  his  term  of 
office,  his  salary  is  all  the  compensation  he  can  claim. 
As  to  services  rendered  after  the  expiration  of  his  term 
of  office,  under  and  in  pursuance  of  the  original  illegal 
and  void  contract,  he  cannot,  under  the  pleadings  and 
evidence  in  this  case,  recover." 
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A  void  contract  cannot  form  the  basis  of  a  judicial 
proceeding.  {Santa  Clara  etc.  Lumber  Co.  v.  Hayes,  76 
Cal.  387;  9  Am.  St.  Rep.  211.) 

There  are,  however,  considerations  in  plaintifTs  case 
which  appeal  with  force  to  a  court.  In  the  first  place 
the  services  rendered,  as  found  by  judge  and  jury,  were 
of  great  value  to  defendant.  In  the  second  place  they 
were  rendered  under  an  early  interpretation  given  to 
the  statute  which  justified  plaintiff  in  suing  upon  his 
contract. 

In  now  declaring  what  we  believe  to  be  the  only 
tenable  construction  of  the  law  relative  to  the  duties 
of  the  office,  it  has  followed  as  a  necessary  consequence 
that  the  contract,  void  as  against  public  policy,  will 
not  support  a  cause  of  action.  Plaintiff,  however,  if 
the  facts  will  warrant  it,  should  recover,  not  upon  the 
original  or  void  contract,  but  upon  an  implied  one,  for 
services  rendered  after  the  expiration  of  his  term  of 
office. 

The  judgment  and  order  are  reversed,  with  directions 
to  the  trial  court  to  permit  plaintiff,  if  he  shall  be  so 
advised,  to  amend  his  complaint,  or  file  an  amended 
complaint,  seeking  compensation  upon  qijumtum  meruit 
for  services  rendered  after  the  expiration  of  his  term  of 
office. 

Beatty,  C.  J.,  McFarland,  J.,  Garoutte,  J.,  Van 
Fleet,  J.,  Harrison,  J.,  and  Temple,  J.,  concurred. 
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[No.   i6oop.    Department  Two. — October    12,   1895.] 

A.  NOBLE  ET  AL.,  Petitioners,  v.  SUPERIOR 
COURT  OF  THE  COUNTY  OF  FRESNO,  Re- 
spondent. 

Insolvency— Levy  under  Execution— Order  Setting  Apart  Exempt 
Property — Stay  of  Execution — ^Appeal — Certiorari. — It  is  the 
duty  of  the  superior  court  in  insolvency  proceedings  to  exempt 
and  set  aside  for  the  use  of  the  insolvent  such  personal  property 
as  is  exempt  from  execution,  and  where  such  personal  property 
was  levied  upon  prior  to  the  commencement  of  the  insolvency 
proceedings,  an  order  in  the  insolvency  proceedings  setting  apart 
the  property  as  exempt  and  ordering  the  sheriff  to  release  and  dis- 
charge the  personal  property  from  the  operation  and  effect  of  the 
execution  is  an  appealable  order,  and  cannot  be  brought  before 
the  supreme  court  by   certiorari  or  writ  of  review. 

Id. — ^Writ  of  Review,  When  Allowable. — A  writ  of  review  under 
our  statute,  which  answers  to  the  common-law  writ  of  certiorari, 
can  only  be  granted  where  there  is  excess  of  jurisdiction  by  an 
inferior  tribunal  exercising  judicial  functions,  and  where  there 
is  no  appeal  or  other  plain,  speedy,  and  adequate  remedy. 

Id. — G)rrection  of  Errors — Appeal — Partial  Excess  of  Jurisdic- 
tion.— ^Where  an  appeal  is  given  from  a  judgment  or  order,  the 
appellate  court  may  correct  all  the  errors  therein  detrimental  to 
the  appellant,  and  the  fact  that  some  portion  of  the  judgment  or 
order  is  without  and  in  excess  of  the  powers  of  the  court  is  but 
a  reason  for  a  reversal  of  the  judgment  or  order  on  such  ap- 
peal, and  there  cannot  be  a  writ  of  review  as  to  such  partial 
excess. 

Writ  of  review  from  the  Supreme  Court  to  review  an 
order  of  the  Superior  Court  of  Fresno  County  setting 
apart  personal  property  as  exempt  from  execution,  and 
ordering  the  sheriff  to  release  and  discharge  said  prop- 
erty from  the  operation  and  effect  of  an  execution. 
M.  K.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion. 

Charles  S.  Peery,  W.  P.  Thompson,  and  Gale  &  Peery, 
for  Petitioners. 

The  lower  court  exceeded  its  jurisdiction  in  making 
the  order  setting  aside  the  real  and  personal  property  to 
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the  insolvent  and  restraining  the  petitioners  from  enforc- 
ing their  execution  lien,  as  it  was  an  attempt  to  deter- 
mine in  a  summary  way  without  pleadings  or  trial 
what  title  the  insolvent  had  in  the  property  so  set  aside. 
{Estate  of  Burton,  63  Cal.  36;  Estate  of  James,  23  Cal. 
417;  Estate  of  Orr,  29  Cal.  101;  Estate  of  Delaney,  37 
Cal.  176;  In  re  Ackerman,  80  Cal.  210;  13  Am.  St.  Rep. 
116;  In  re  Gilmore,  81  Cal.  240;  /n  re  Groome,  94  Cal.  72; 
In  re  Kimberly,  97  Cal.  282;  Estate  of  McCauley,  50  Cal. 
544;  Code  Civ.  Proc.  sec.  640.)  The  petitioners,  not  be- 
ing parties  to  the  action,  could  not  appeal  from  the 
order.  (Code  Civ.  Proc,  sec.  938;  Hayne  on  New  Trials, 
sec.  203,  and  cases  there  cited.) 

L.  L.  Cory,  for  Defendant. 

The  petitioners  are  not  entitled  to  the  writ  of  review, 
as  they  were  parties  aggrieved,  and  could  have  appealed 
from  the  order.  (Insolvent  Act,  1880,  sec.  67;  Code 
Civ.  Proc,  sees.  938,  1068;  Adams  V.  Woods,  8  Cal.  315; 
Fisk  V.  His  Creditors,  12  Cal.  281 ;  Imlay  v.  Carpentier, 
14  Cal.  173;  People  V.  Rosborough,  29  Cal.  415;  People  V. 
Shepard,  28  Cal.  115;  Jvlien  V.  Riley,  61  Cal.  242;  Black 
on  Judgments,  sec.  807;  WeiU  v.  L^W,  98  Cal.  193.) 
Upon  the  granting  of  the  order  declaring  James  E. 
Hughes  an  insolvent  debtor,  the  superior  court  obtained 
jurisdiction  to  make  an  order  stajdng  all  proceedings 
against  the  insolvent.  (Insolvent  Act,  1880,  sees.  6,  60; 
Code  Civ.  Proc,  sec.  1465 ;  Civ.  Code,  sec.  1240 ;  Barrett 
V.  Sim^,  59  Cal.  615;  Freeman  on  Executions,  sees.  215, 
197;  Bandy  V.  Ransom,  54  Cal.  87;  Hayne  V.  Justice's 
Court,  82  Cal.  284;  16  Am.  St.  Rep.  114.) 

Searls,  C. — One  James  E.  Hughes  filed  his  petition 
in  insolvency  in  the  superior  court  of  the  county  of 
Fresno,  state  of  California,  in  due  form,  and  an  order 
was  thereupon  made  by  the  said  superior  court,  adjudg- 
ing the  said  James  E.  Hughes  an  insolvent  debtor,  and 
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directing  notice  to  be  given,  as  provided  by  law,  to  the 
creditors  of  said  insolvent  to  meet  for  the  purpose  of 
electing  an  assignee,  and  did  then  and  there  order  that 
all  the  proceedings  against  said  insolvent  be  stayed. 

Thereafter  the  said  insolvent  presented  a  petition  to 
the  superior  court  asking  that  certain  real  property  be 
set  apart  to  him  as  a  homestead,  and  that  certain  per- 
sonal property  by  him  owned  be  set  apart  as  exempt 
from  execution. 

Notice  was  given  of  the  time  and  place  of  hearing 
said  application,  and  at  the  hearing  thereof  the  petition- 
ers herein  (who  were  judgment  creditors  of  said  insol- 
vent, and  who  had  caused  an  execution  to  issue  and  be 
levied  upon  a  portion  of  the  personal  property  claimed 
as  being  exempt  from  execution)  appeared  and  pre- 
sented written  objections  to  setting  apart  said  personal 
property  as  exempt,  and  protested  against  the  making 
of  any  order  staying  the  execution  which  had  been 
levied  upon  the  exempt  property  by  the  sheriff  of  Fresno 
county  prior  to  the  proceedings  in  insolvency. 

Upon  the  hearing  of  the  matter  the  court  made  and 
entered  an  order  or  decree  exempting  and  setting  apart 
the  homestead  of  the  insolvent  and  the  personal  prop- 
erty in  said  order  described  as  exempt  from  execution, 
and  providing  that  the  same  shall  not  be  in  any  way 
subject  to  execution,  and  forever  staying  execution 
against  the  same,  and  ordering  the  sheriff  of  Fresno 
county  to  release  and  discharge  any  and  all  of  said  prop- 
erty from  the  operation  and  effect  of  said  execution. 
Thereupon  the  plaintiffs  presented  their  petition  to  this 
court,  setting  forth  substantially  the  proceedings  in  the 
superior  court,  and  praying  a  writ  of  review  to  issue  out 
of  this  court,  directed  to  the  superior  court,  citing  it  to 
show  cause  why  the  order  complained  of  should  not  be 
vacated  and  set  aside.    The  writ  issued. 

Defendant  answered  and  demurred  to  the  petition 
upon  various  grounds,  among  which  are  that  the  peti- 
tioners had  a   plain,  speedy,  and   adequate  remedy  at 
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law  in  this :  That  an  appeal  from  the  order  in  the  peti- 
tion set  forth  and  sought  to  be  reviewed  herein  is  given 
said  petitioners,  by  reason  of  subdivision  5  of  section 
67  of  the  Insolvent  Act  of  1880. 

Our  writ  of  review,  which  answers  to  the  common-law 
writ  of  certiorari,  "may  be  granted  by  any  court  except 
a  police  or  justice's  court,  when  an  inferior  tribunal, 
board,  or  officer,  exercising  judicial  functions,  has  ex- 
ceeded the  jurisdiction  of  such  tribunal,  board,  or  officer, 
and  there  is  no  appeal  nor  in  the  judgment  of  the  court 
any  plain,  speedy,  and  adequate  remedy."  (Code  Civ. 
Proc,  sec.  1068.) 

From  this  provision  it  is  made  manifest  that  three 
concurring  requisites  are  essential  to  the  issuance  of 
the  writ  of  review,  viz. :  1.  An  excess  of  jurisdiction  by 
the  inferior  tribunal,  etc.,  exercising  judicial  functions; 
2.  That  there  is  no  appeal ;  3.  That  there  is  no  other 
plain,  speedy,  and  adequate  remedy. 

Section  67  of  the  same  act  is  as  follows :  "An  appeal 
may  be  taken  to  the  supreme  court  in  the  following 
cases :  ....  5.  Against  or  in  favor  of  setting  apart  a 
homestead  or  other  property  claimed  as  exempt  from 
execution." 

Turning  to  the  Insolvent  Act  of  1880  and  we  find  that 
by  the  terms  of  section  60  "It  shall  be  the  duty  of  the 
court  having  jurisdiction  of  the  proceedings  to  exempt 
and  set  apart  for  the  use  and  benefit  of  said  insolvent 
such  real  and  personal  property  as  is  by  law  exempt  from 
execution;  and  also  a  homestead  in  the  manner  as  pro- 
vided in  section  1465  of  the  Code  of  Civil  Procedure." 

From  these  provisions  of  the  insolvent  law  it  appears : 
1.  That  it  is  made  the  duty  of  the  superior  court  in  in- 
solvency proceedings  to  exempt  and  set  aside  for  the  use 
of  the  insolvent  such  personal  property  as  is  exempt 
from  execution  and  also  a  homestead ;  and  2.  That  the 
order  so  doing  or  refusing  so  to  do  is  appealable. 

That  the  writ  will  not  lie  under  our  statutes  where 
there  is  a  remedy  by   appeal  is  equally   settled  by  the 
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Code  of  Civil  Procedure,  and  by  the  adjudications  of  this 
court.  (Faut  V.  Mason,  47  Cal.  7;  Newman  V.  Superior 
Court,  62  Cal.  545;  McCue  V.  Superior  Court,  71  Cal. 
545;  WeUl  v.  Light,  98  Cal.  193;  Estate  of  McConnell,  74 
Cal.  217.) 

Proceedings  in  insolvent  cases  must  be  brought  be- 
fore the  supreme  court  by  appeal  and  not  by  certiorari. 
(People  V.  Shepard,  28  Cal.  115;  Tomasini  V.  Superior 
Court,  75  Cal.  225.) 

The  contention  of  petitioners  is,  that  they  are  not 
here  objecting  to  the  order  of  the  court  setting  apart  the 
homsestead  or  to  so  much  of  the  order  as  set  apart  the 
personal  property  exempt  from  execution,  but  only  to 
that  portion  of  the  order  which  stayed  the  proceedings 
of  the  sheriff  under  execution,  and  required  him  to 
release  and  discharge  such  property  from  the  operation 
and  effect  of  said  execution. 

The  answer  is,  that  there  is  but  one  decree  or  order 
in  the  case,  which  decree  sets  apart  the  property  and 
orders  the  sheriff  to  release  and  discharge  the  personal 
property  from  the  operation  and  effect  of  the  execution, 
and  from  this  decree  or  order,  as  we  have  shown,  an  ap- 
peal lies. 

Where  an  appeal  is  given  from  a  judgment,  the  ap- 
pellate court  may  correct  all  the  errors  therein  detri- 
mental to  the  appellant,  and  the  fact  that  some  portion 
of  the  judgment  is  without  and  in  excess  of  the  powers 
of  the  court  is  but  a  reason  for  a  reversal  of  the  judg- 
ment on  such  appeal. 

If  the  theory  of  petitioners  is  correct,  then  it  must 
follow  that  an  appeal  will  lie  to  so  much  of  the  judg- 
ment as  set  apart  the  homestead  and  the  exempt  prop- 
erty, and  a  writ  of  review  as  to  the  residue. 

Our  law  is  not  guilty  of  any  such  inconsistency. 
When  an  appeal  is  given  from  a  judgment  or  order  it  is 
that  all  the  errors  therein  affecting  the  rights  of  the 
appellant  may  be  corrected.  In  Estate  of  Burton,  63  Cal. 
36,  In  re  Groome,  94  Cal.  69,  and  In  re  Kimberly,  97  Cal. 
281,  cited  by  petitioners   in   support  of    their   conten- 
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tion,  it  appeared  that  the  court  below,  upon  applications 
for  homesteads,  proceeded  to  try  and  determine  the 
question  of  title  to  the  land  sought  to  be  set  aside. 
Upon  appeal  to  this  court  it  was  held  in  each  case  that 
the  question  of  adverse  ownership  could  not  be  consid- 
ered in  such  a  proceeding,  but  must  be  tried  and  deter- 
mined in  another  form. 

The  question  there  was  in  principle  like  that  pre- 
sented by  the  case  at  bar. 

The  court  below,  having  jurisdiction  to  set  apart  a 
homestead,  had,  in  excess  of  its  power,  attempted  to 
determine  the  question  of  adverse  claims  to  the  land 
sought  to  be  homesteaded. 

We  find  no  suggestion  in  those  cases  indicating  a 
doubt  as  to  the  right  to  have  the  question  heard  and 
determined  on  an  appeal  from  the  orders  as  made. 

Had  the  petitioners  here  taken  an  appeal  from  the 
order  of  the  court  below,  the  very  question  they  are 
seeking  to  raise  here  could  have  been  determined  on 
such  appeal. 

This  being  so,  it  follows  that  under  our  law  the  writ 
of  review  cannot  be  maintained,  and  the  writ  should  be 
discharged. 

Britt,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the 
writ  is  discharged. 

Henshaw,  J.,  McFarland,  J.,  Temple,  J. 
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[No.  18375.    Department  One.--October  12,  1895.] 

WEINSTOCK,  LUBIN  &  CO.,  A    Corporation,    Re- 
spondent, V.  H.  MARKS,  Appellant. 

TsADE  Name— FnAUDtJLENT  Infringement — Injunction. — ^Although 
there  can  be  no  property  right  in  a  trade  name  which  is  not  the 
subject  of  trademark,  yet  it  is  a  fraud  on  a  person  who  has  es- 
tablished a  trade  and  carried  it  on  under  a  given  name  that  some 
other  person  should  assume  the  same  name,  or  the  same  name 
with  a  slight  alteration,  in  such  a  way  as  to  induce  persons  to 
deal  with  him  in  the  belief  that  they  are  deaHng  with  the  one 
who  has  given  a  reputation  to  the  name;  and  an  injunction  will 
issue  to  prevent  such  fraudulent  infringement  of  the  trade 
name. 

Id. — ^"Mechanics'  Store"  Infringed  by  "Mechanical  Store" — Good- 
will.— ^The  words  "Mechanics'  Store"  may  be  made  a  trade  name, 
and  the  user  thereof  entitled  to  an  injunction  restraining  another 
person  from  the  use  of  the  words  "Mechanical  Store"  where  it 
is  made  to  appear  that  the  latter  words  were  used  as  a  designa- 
tion of  the  defendant's  store  for  the  purpose  of  deceiving .  the 
public,  and  especially  plaintiff's  customers,  and  of  thereby  secur- 
ing the  advantages  and  benefits  of  the  goodwill  of  plaintiff's  busi- 
ness. 

Id. — ^Similarity  of  Name. — Similarity,  and  not  identity,  of  name  is 
the  usual  recourse  when  one  party  seeks  to  benefit  himself  by  the 
good  name  of  another;  and  any  similarity  of  name  which  will  be 
likely  to  deceive  or  mislead  an  ordinary  unsuspecting  customer 
may  be  restrained. 

Id.—- Fraudulent  Contrivance— Relief  in  Equity— Means  of  Fraud 
Immaterial. — ^Where  one  tradesman  resorts  to  the  use  of  any 
artifice  or  contrivance  for  the  purpose  of  representing  his  goods 
or  his  business  as  the  goods  or  business  of  a  rival  tradesman, 
thereby  deceiving  the  people  by  causing  them  to  trade  with  him 
when  they  intended  to  and  would  have  otherwise  traded  with  his 
rival,  a  fraud  is  committed  which  a  court  of  equity  will  not 
allow  to  thrive,  and  equity  will  not  concern  itself  about  the 
means  by  which  the  fraud  is  done. 

Id. — Similarity  of  Architecture — ^Distinction  of  Place  of  Busi- 
ness— Proprietorship— Mandatory  Injunction.— Where  it  ap- 
pears that  the  defendant,  in  addition  to  the  use  of  a  similar 
trade  name,  had  erected  a  building  adjoining  that  of  plaintiff  in 
precisely  the  same  style  of  architecture  as  that  of  the  plaintiff, 
using  only  an  infringing  trade  name,  without  any  other  mark  of 
proprietorship,  for  the  fraudulent  purpose  of  drawing  away  the 
customers  of  plaintiff  by  deception,  equity  will  do  what  it  can  to 
right  the  entire  wrong,  and  though  it  cannot  interfere  with  the 
right  of  the  defendant  to  erect  and  maintain  his  building  in  any 
style  of  architecture,  nor  properly  require  him  to  show  the  pro- 
prietorship of  the  store,  it  may  and  should,  by  mandatory  in- 
junction, require  that  the  defendant,  in  the  conduct  of  his  busi- 
ness, shall  distinguish  his  place  of  business  from  that  in  which 
the  plaintiff  is  carrying  on  its  business,  in  some  mode  or  form 
that  shall  be  a  sufficient  indication  to  the  public  that  it  is  a 
different  place  of  business  from  that  of  the  plaintiff. 
oix.  oal.— a4 


Digitized  by  VjOOQ  IC 


530         Weinstock,  Lubin  &  Co.  v.  Marks.     [109  Cal. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County.    Matt  F.  Johnson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

HoU  &  Dunn,  for  Appellant. 

The  word  "mechanics"  is  a  generic  term,  and  generic 
terms  cannot  be  appropriated  as  trademarks.  (Brown 
on  Trademarks,  sec.  134;  Burke  V.  Casein,  45  Cal.  469; 
13  Am.  Rep.  204;  Canal  Co.  v.  Clark,  13  Wall.  311; 
Eggers  V.  Hink,  63  Cal.  445;  49  Am.  Rep.  96;  Civ.  Code, 
sec.  991;  Pol.  Code,  sec.  3196;  Choynski  v.  Cohen,  39 
Cal.  501;  2  Am.  Rep.  476;  Woodward  V.  Lazar,  21  Cal. 
449;  82  Am.  Dec.  751.)  The  plaintiff  cannot  claim  the 
exclusive  use  of  the  word  "mechanics"  as  a  trademark, 
for  the  reason  that  he  has  not  filed  such  claim  with  the 
secretary  of  state  as  provided  by  the  statute.  (Whittier 
V.  Dietz,  66  Cal.  78.)  The  court  has  no  power  to  com- 
mand the  defendant  to  place  and  maintain  a  sign  show- 
ing the  name  of  the  owner.  The  object  of  a  mandatory 
injunction  is  to  restore  matters  in  statu  quo.  (High  on 
Injunctions,  sees.  2,  478;  Martyr  V.  Lawrence,  2  De  Gex, 
J.  &  S.  261;  Manchester  v.  Worksop,  23  Beav,  209;  Gale 
V.  Abbott,  8  Jur.,  N.  S.,  987;  Hervey  v.  Smith,  1  Kay  &  3. 
392;  Coming  v.  Troy  etc.  Factory,  40  N.  Y.  191.) 

Johnson,  Johnson  &  Johnson,  for  Respondent. 

All  practices  between  rivals  in  business  which  tend 
to  engender  unfair  competition  are  odious,  and  will  be 
suppressed  by  injunction.  {Schmidt  V.  Brieg,  100  Cal. 
672;  Sperry  V.  Percival  MiUing  Co.,  81  Cal.  252;  Pierce 
V.  Guittard,  68  Cal.  68;  58  Am.  Rep.  1;  ApoUinaris  Co. 
V.  Scherer,  27  Fed.  Rep.  18-22;  Croft  V.  Day,  7  Beav.  84; 
Harper  V.  Pearson,  3  L.  T.,  N.  S.,  547;  Stevens  v.  Paine, 
18  L.  T.,  N.  S.,  600;  Glenny  V.  Smith,  11  Jur.,  N.  S.,  964; 
Mack  V.  Petter,  41  L.  J.  Ch.  781 ;  Burgess  V.  Burgess,  3 
De  Gex,  M.  &  G.  896;  Glen  etc.  Mfg.  Co.  v.  HaU,  61  N.  Y. 
226;  19  Am.  Rep.  278;  Goodyear  Rubber  Co.  V.  Goodyear^ s 
Mfg.  Co.,  21  Fed.  Rep.  276;  Genin  v.  Chadsey,  2  Brewst. 
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330;  Avery  V.  Meikle,  17  West  Jur.  292;  BeU  V.  Locke,  8 
Paige,  75;  34  Am.  Dec.  371;  Celluloid  Mfg.  Co.  v.  CeU 
lonite  Mfg.  Co.,  32  Fed.  Rep.  94-97;  Koehler  v.  Sanders, 
122  N.  Y.  74;  Sanders  V.  Jacob,  20  Mo.  App.  96.)  The 
use  of  a  trade  name  to  designate  a  business  so  similar 
to  that  of  another  as  to  raise  a  strong  probability  of 
misleading  and  deceiving  the  public  will  be  restrained. 
(Sanders  v.  Jacob,  supra;  McCartney  V.  Gamhart,  45  Mo. 
593;  100  Am.  Dec.  397;  Partridge  V.  Menck,  2  Barb. 
Ch.  101;  47  Am.  Dec.  481;  Taendsticksfabriks  etc.  Vul- 
can V.  Myers,  58  Hun,  161 ;  Liggett  etc.  Co.  v.  Sam  Reid 
Tobacco  Co.,  104  Mo.  53;  24  Am.  St.  Rep.  313;  Hum- 
phrey's etc.  Co.  V.  Wenz,  14  Fed.  Rep.  250;  Amoskeag 
Mfg.  Co.  V.  Trainer,  101  U.  S.  55;  Brown  on  Trade- 
marks, sec.  468;  BlackweU  V.  Wright,  73  N.  C.  310; 
Burke  v.  Cassin,  45  Cal.  467;  13  Am.  Rep.  204;  Avery  v. 
Meikle,  81  Ky.  73;  CeUuloid  Mfg.  Co.  V.  CeUonite  Mfg. 
Co.,  supra;  Glen  etc.  Mfg.  Co.  v.  HaU,  supra;  Good- 
man V.  BohXs,  3  Tex.  Civ.  App.  183 ;  Newby  v.  Oregon 
Cent.  R.  R.  Co.,  1  Deady,  616.)  It  was  within  the  power 
of  the  court  to  order  the  defendant  to  put  signs  upon 
his  building  in  such  a  manner  that  persons  intending 
to  trade  would  know  that  they  were  trading  in  his  store, 
and  not  in  that  of  the  plaintiff.  (Civ.  Code,  sec.  3523; 
Martin  V.  Parsons,  49  Cal.  100;  Avery  v.  Meikle,  81  Ky. 
114,  115;  Browne  on  Trademarks,  c.  12,  sec.  527;  High 
on  Injunctions,  sees.  896,  1150,  1158.) 

Garoutte,  J. — Plaintiff  is  a  corporation  carrying  on 
a  large  clothing  and  dry  goods  business  in  the  city  of 
Sacramento.  Defendant  is  also  a  dealer  in  clothing  ot, 
the  same  general  character,  and  is  carrying  on  business 
in  a  building  adjoining  plaintiff's  place  of  business. 
The  present  action  is  one  of  injunction,  and  by  its  de- 
cree, among  other  things,  the  court  ordered  defendant 
to  refrain  from  further  use  of  the  name  ''Mechanical 
Store''  as  the  designation  of  his  place  of  business,  and 
further  decreed  that  defendant  maintain  and  place  in  a 
conspicuous  part  of  his  store,  and  also  in  a  conspicuous 
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place  on  the  outside  or  front  thereof,  a  si^  showin^r  the 
proprietorship  of  his  said  store,  in  letters  sufficiently 
large  to  be  plainly  observable  by  passers-by  and  cus- 
tomers entering  therein.  Defendant  appeals  from  the 
foregoing  portions  of  the  judgment. 

The  judgment  is  based  upon  certain  findings  of  fact 
made  by  the  trial  court  upon  the  evidence  offered  at 
the  trial,  and  no  complaint  is  now  heard  that  this  evi- 
dence does  not  fully  support  those  findings.  It  there- 
fore follows  that  the  merit  of  this  appeal  presents  itself 
upon  a  consideration  of  those  findings  and  the  decree 
based  thereon.  These  findings  of  fact  are  full  and  in 
detail,  and  for  present  purposes  we  deem  it  sufficient 
to  state  the  general  tenor  and  effect  of  some  of  them. 

1.  The  court  finds  that  on  or  about  the  eighth  day 
of  October,  1874,  H.  Weinstock  and  D.  Lubin  entered 
into  a  copartnership  under  the  firm  name  and  style  of 
Weinstock  &  Lubin  of  the  city  of  Sacramento,  and  as 
such  partners  engaged  in  the  business  of  dealing  in 
wearing  apparel  for  men,  women,  and  children,  and 
that  said  Weinstock  &  Lubin  selected  as  the  name  of 
their  place  of  business  "Mechanics'  Store,"  and  desig- 
nated the  same  by  that  appellation,  by  which  name 
their  said  store  thenceforth  was  continually  known; 
that  in  the  management  and  conduct  of  their  business 
they  fixed  a  price  upon  each  and  every  article  carried 
by  them  in  the  stock  of  said  store,  and  marked  the  said 
prices  in  figures  upon  each  article,  and  sold  such  arti- 
cles at  the  prices  so  marked,  and  never  deviated  there- 
from; and  they  advertised  the  said  method  of  doing 
business  extensively  throughout  the  entire  Pacific  coast 
by  means  of  newspapers,  etc.,  by  means  whereof  their 
said  method  of  doing  business  became  widely  known  to 
the  trade  and  public  throughout  the  entire  Pacific  coast, 
and  by  reason  whereof  it  became  and  was  well  known 
to  the  trade  and  public  in  California  and  the  other 
states  and  territories  of  the  Pacific  coast  that  at  the 
store  of  said  Weinstock  &  Lubin   only  one  price  was 
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charged  for  goods  sold  therein,  and   that   no  deviation 
from  said  price  was  permitted. 

2.  That  by  care,  attention,  skill,  and  strict  adherence 
to  business  and  the  rules  as  aforesaid,  this  plaintiff  has 
materially  increased  the  volume  and  importance  and 
value  of  said  business,  and  enhanced  the  goodwill 
thereof,  and  the  said  plaintiff  has  established  for  the 
said  store  and  business  throughout  the  said  states  and 
territories  a  wide  and  honorable  reputation,  and  thereby 
said  business  has  become  extensive  and  valuable  and 
profitable,  and  the  public  have  become  accustomed  to 
plaintiff's  said  method  of  doing  business,  and  have  been 
induced  to  rely  and  do  rely  upon  the  good  faith  of  the 
plaintiff  in  managing  and  conducting  its  business  in  the 
manner  aforesaid,  and  by  reason  thereof  have  been  in- 
duced to  bestow  and  do  bestow  upon  the  plaintiff  their 
custom,  trade,  patronage,  and  business. 

3.  That  on  or  about  1885  the  defendant,  who  had 
previously  been  engaged  in  business  elsewhere,  and 
was  without  any  established  reputation  of  his  own,  and 
whose  business  was  unknown  to  the  trade  and  general 
public,  removed  his  business  from  the  place  he  then 
occupied  to  the  premises  on  the  east  of  and  near  the 
premises  of  this  plaintiff,  and  the  defendant  then  and 
there  engaged  in  a  similar  line  of  trade  as  this  plaintiff, 
and  ever  since  then  he  has  maintained  and  conducted, 
and  still  maintains  and  conducts,  the  said  store  at  said 
place,  and  carries  on  the  said  business  therein;  and  he 
named  his  store  in  the  year  1887,  or  thereabouts,  the 
"Mechanical  Store." 

4.  That  the  defendant  well  knowing  the  foregoing 
facts,  and  contriving,  intending,  and  designing  fraud- 
ulently to  injure  this  plaintiff,  and  to  obtain  undue 
advantage  of  plaintiff,  and  to  deprive  the  plaintiff  of 
its  business,  and  fraudulently  and  unlawfully  to  in- 
crease his  own  business,  and  to  pirate  and  make  use  of 
and  appropriate  to  himself  the  goodwill  of  the  plain- 
tifTs  business,  and  the  said  reputation  and  honorable 
esteem  and  confidence  that  the  plaintiff  enjoyed  in  the 


Digitized  by  VjOOQ  IC 


534         Weinstock,  Lubin  &  Co,  V.  Marks.     [109  Cal. 

minds  of  the  people  of  the  Pacific  coast,  and  in  order  to 
create  confusion  in  the  public  mind,  and  to  take  ad- 
vantage of  the  standing  that  the  plaintiff  by  its  afore- 
said acts  had  acquired  in  said  territory,  and  fraudulently 
designing  to  deceive  the  public  and  people  intending 
to  trade  with  the  plaintiff,  and  to  divert  the  custom  of 
the  plaintiff  to  himself,  and  to  deprive  the  plaintiff  of 
its  customers  and  of  the  trade,  and  to  induce  the  people 
to  trade  with  the  defendant  under  the  belief  that  they 
were  trading  with  the  plaintiff,  and  for  the  purpose  of 
deceiving  plaintiff's  customers  and  persons  intending 
to  trade  with  plaintiff  into  believing  that  the  defend- 
ant's store  was  that  of  the  plaintiff,  and  thereby  in- 
ducing them  to  enter  said  store  of  defendant  to  trade 
with  said  defendant,  to  his  profit,  and  in  order  to  carry 
out  his  fraudulent  and  corrupt  designs  as  aforesaid, 
the  defendant  has  persistently  carried  out  a  system  of 
deceit  and  misrepresentations  concerning  his  store  and 
its  ownership,  in  connection  with  plaintiff's  store  and 
business,  as  follows :  That  in  1891  plaintiff  at  its  place 
of  business  erected  a  store,  the  front  of  which  is  of 
peculiar  architecture,  containing  arches  and  alcoves,  of 
which  there  was  none  other  similar  in  the  city  of  Sacra- 
mento; that  afterward  the  defendant  at  his  said  place 
of  business,  and  adjoining  plaintiff's  store,  erected  a 
building  which,  so  far  as  the  first  or  lower  story  is  con- 
cerned, was  and  is  similar  in  architecture  in  every  re- 
spect to  the  store  of  plaintiff;  so  much  so  that  passers-by 
were  liable  to  go  into  the  store  of  defendant  thinking 
that  they  were  entering  the  store  of  plaintiff,  and  that 
customers  of  plaintiff  in  many  instances  did  so  enter 
the  store  of  defendant,  thinking  they  were  in  the  store 
of  plaintiff.  That  defendant  had  no  sign  inside  of  his 
store  or  on  the  outside  of  his  store  by  which  customers 
could  for  themselves  ascertain  the  true  proprietorship 
thereof;  that  the  erection  of  the  defendant's  building 
exactly  the  same  as  plaintiff's  building  in  every  partic- 
ular, and  the  adoption  of  the  use  of  the  words  "Me- 
chanical Store,"   and  the  absence  of  any  name  or  sign 
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upon  or  in  defendant's  store  designating  the  true  pro- 
prietorship of  defendant's  store,  were  all  done  by  the 
defendant  for  the  purpose  of  deceiving  the  public,  and 
more  especially  plaintiff's  customers,  and  enticing  and 
pirating  and  securing  the  patronage  of  said  customers 
from  plaintiff  to  defendant. 

5.  That  by  the  aforesaid  means  the  defendant  has 
diverted  from  the  plaintiff  a  large  part  of  plaintiff's 
trade  and  custom;  has  induced  many  persons  to  trade 
with  the  defendant  who  otherwise  would  have  traded 
with  the  plaintiff;  has  sold  large  quantities  of  goods  in 
his  said  store  to  persons  who,  but  for  said  acts  of  de- 
fendant, would  have  purchased  said  goods  of  the  plain- 
tiff; has  deprived  the  plaintiff  of  a  large  share  of  its 
legitimate  profits;  has  injured  the  business  and  reputa- 
tion of  the  plaintiff;  has  impaired  the  confidence  of  the 
public  in  the  plaintiff  and  its  method  of  doing  business, 
and  has  deprived  the  plaintiff  of  a  large  number  of  its 
customers  and  patrons. 

The  foregoing  chapter  of  facts  makes  interesting  read- 
ing, and  we  first  turn  our  attention  to  that  portion  of 
the  judgment  restraining  defendant  from  the  further 
use  of  the  words  ''Mechanical  Store/'  as  a  designation 
of  his  place  of  business.  We  see  but  little  difficulty  in 
arriving  at  a  conclusion  upon  this  branch  of  the  case. 
Defendant  assails  the  judgment  in  this  particular  with 
but  a  single  weapon.  He  insists  that  the  words  ''Me- 
chanics' Store"  are  not  the  subject  of  trademark,  and. 
that,  therefore,  plaintiff  can  have  no  exclusive  right  to 
them.  As  we  view  the  picture  presented  by  the  find- 
ings of  .fact,  the  question  as  to  what  may  or  may  not 
be  the  subject  of  trademark  is  not  the  problem  to  be 
solved.  That  these  words  are  of  a  kind  that  may  be 
used  as  a  trade  name  we  have  no  doubt,  and  having 
established  that  fact  we  are  required  to  pursue  the  in- 
vestigation no  further.  That  certain  names  and  desig- 
nations which  may  not  become  technical  or  specific 
trademarks  may  become  the  names  of  articles  or  of 
places  of  business,  and  thereby  the  use  thereof  receive 


Digitized  by  VjOOQ  IC 


536         Weinstock,  Lubin  &  Co.  v.  Marks.  [109  CaL 

the  protection  of  the  law,  cannot  be  doubted,  for  the 
cases  everywhere  recognize  that  fact.  The  learned  judge 
said  in  Lee  v.  Haley,  L.  R.  5  Ch.  App.  155:  "I  quite 
agree  that  they  (the  plaintiffs)  have  no  property  right 
in  the  name,  but  the  principle  upon  which  the  cases  on 
this  subject  proceed  is  not  that  there  is  property  in  the 
word,  but  that  it  is  a  fraud  on  a  person  who  has  estab- 
lished a  trade  and  carried  it  on  under  a  given  name, 
that  some  other  person  should  assume  the  same  name, 
or  the  same  name  with  a  slight  alteration,  in  such  a 
way  as  to  induce  persons  to  deal  with  him  in  the  belief 
that  they  are  dealing  with  the  person  who  has  given  a 
reputation  to  the  name."  A  similar  doctrine  is  de- 
dared  in  Glen  etc.  Mfg.  Co.  V.  HaU,  61  N.  Y.  226,  19 
Am.  Rep.  278,  and  also  in  the  late  case  of  Coats  v.  Mer- 
rick Thread  Co.,  149  U.  S.  562.  This  court  said  in  Pierce 
V.  Guittard,  68  Cal.  71,  58  Am.  Rep.  1 :  "We  are  of  opin- 
ion that  it  is  not  necessary  to  decide  whether  the  plain- 
tiffs label  with  the  accompanying  words  and  devices 
constituted  a  trademark,  and  as  such  the  exclusive  prop- 
erty of  the  plaintiff,  for  the  reason  that  it  is  a  fraud  on 
a  person  who  has  established  a  business  for  his  goods, 
and  carries  it  on  under  a  given  name  or  with  a  partic- 
ular mark,  for  some  other  person  to  assume  the  same 
name  or  mark,  or  the  same  with  a  slight  alteration,  in 
such  a  way  as  to  induce  persons  to  deal  with  him  in  the 
belief  that  they  are  dealing  with  a  person  who  has  given 
a  reputation  to  that  name  or  mark."  The  same  general 
principle  is  also  recognized  and  approved  in  Schmidt  v. 
Brieg,  100  Cal.  672.  While  in  these  two  cases  the  fact 
appears  that  the  defendants  were  selling  an  inferior 
article,  and  thereby  deceiving  and  defrauding  the  pub- 
lic, it  is  not  apparent  that  such  fact  was  a  necessary 
element  in  pointing  the  judgment.  Neither  do  we  con- 
sider it  so  upon  principle,  and  in  cases  without  number 
restraining  defendants  from  trespassing  upon  the  good- 
will of  plaintiff's  business  such  fact  was  an  element  for- 
eign to  the  litigation.  It  may  be  said  that  the  adjudged 
cases  for  relief  are  based  solely  upon  the  ground  of  loss 
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and  damage  to  the  tradesman's  business,  by  unlawful 
competition.  In  Levy  v.  Walker,  Cox's  Trademark  Cases, 
No.  639,  the  learned  judge  declared:  "The  court  inter- 
feres solely  for  the  purpose  of  protecting  the  owner  of  a 
trade  or  business  from  a  fraudulent  invasion  of  that 
business  by  somebody  else.  It  does  not  interfere  to  pre- 
vent the  world  outside  from  being  misled  into  any- 
thing." 

While  our  statutes  attempt  to  deal  with  trademarks, 
and  provide  for  the  filing  thereof  with  the  secretary  of 
state,  with  accompanying  affidavits,  etc.,  yet  trade  names 
are  equally  protected  upon  analogous  principles  of  law. 
And  that  the  words  "Mechanics'  Store"  may  be  made 
a  trade  name,  and  the  user  thereof  become  entitled 
under  the  law  to  protection  from  pirates  preying  upon 
the  sea  of  commercial  trade,  we  have  no  doubt.  We 
think  the  defendant  should  be  restrained  from  the  use 
of  the  words  "Mechanical  Store."  The  court  has  de- 
clared the  fact  to  be,  and  it  is  not  challenged  by  defend- 
ant, that  these  words  were  used  as  a  designation  of  his 
store  for  the  purpose  of  deceiving  the  public,  and  espe- 
cially plaintiff's  customers,  and  thereby  securing  the 
advantages  and  benefits  of  the  goodwill  of  plaintiff's 
business.  To  say  that  such  conduct  upon  the  part  of 
defendant  is  unfair  business  competition  is  to  state  the 
fact  in  the  mildest  terms. 

In  CeUuloid  Mfg.  Co.  V.  CeUomte  Mfg.  Co.,  32  Fed. 
Rep.  97,  Justice  Bradley  of  the  supreme  court  of  the 
United  States,  in  speaking  to  the  question  of  similarity 
in  name,  said :  "It  was  not  identical  with  the  plaintiff's 
name.  That  would  be  too  gross  an  invasion  of  the 
complainant's  rights.  Similarity,  not  identity,  is  the 
usual  recourse  when  one  party  seeks  to  benefit  himself 
by  the  good  name  of  another.  What  similarity  is  suf- 
ficient to  effect  the  object  has  to  be  determined  in  each 
case  by  its  circumstances.  We  may  say  generally  that  a 
similarity  which  would  be  likely  to  deceive  or  mislead 
an  ordinary  unsuspecting  customer  is  obnoxious  to  the 
law."    In  this  case  the  trial  court  determined  that  there 
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was  a  suflBicient  similarity  in  the  names  to  deceive  the 
public;  that  the  defendant  adopted  the  name  for  the 
purpose  of  deceiving  the  public  and  securing  plaintiff's 
business,  and  that  such  results  had  followed.  These 
things  being  true,  the  decree  must  go  against  him. 

The  remaining  branch  of  the  case  presents  a  novel 
and  original  proposition  of  law.  In  its  facts  we  appre- 
hend no  case  like  it  can  be  found,  either  in  this  country 
or  England.  The  decree  orders  the  defendant  to  place, 
both  upon  the  outside  and  inside  of  his  store,  a  sign 
plainly  legible  to  customers  and  passers-by,  indicating 
his  proprietorship.  And  while  the  power  of  the  court 
to  issue  mandatory  injunctions  in  many  cases  must  be 
conceded,  yet  cases  where  such  power  has  been  exercised 
have  generally  involved  matters  of  nuisance,  or  at  least 
cases  where  courts  have  ordered  the  subject  matter  of 
the  litigation  to  be  placed  in  its  original  condition,  as, 
for  instance,  the  removing  of  obstructions  to  ancient 
lights. 

But  let  us  for  a  moment  turn  our  attention  to  the 
facts  of  this  case.  The  store  of  plaintiff  was  known  as 
the  ''Mechanics'  Store."  By  various  kinds  of  adver- 
tising, and  attention,  honesty  and  skill  in  the  conduct 
of  the  business,  it  increased  the  volume  thereof  and 
enhanced  its  goodwill,  and  throughout  the  Pacific  coast 
established  for  it  a  wide  and  honorable  reputation  as  a 
fair  and  reliable  house  with  which  to  deal.  Plaintiff 
erected  a  store  building  of  peculiar  architecture,  there 
being  none  like  it  in  the  city  of  Sacramento,  and  de- 
fendant thereupon  erected  a  store  building  immediately 
adjoining  that  of  plaintiff's,  in  every  respect  of  similar 
architecture.  It  further  appears  that  defendant  erected 
this  particular  kind  of  building  for  the  purpose  of  de- 
ceiving the  public,  and  £.ecunng  the  patronage  of  plain- 
tiff's customers;  and  for  the  same  purpose  he  refrained 
from  placing  any  sign  in  or  upon  the  building  indicat- 
ing the  proprietorship  of  the  business,  or  designating 
it  in  any  way  so  that  it  might  be  distinguished  from  the 
store  of  plaintiff.  And  by  reason  of  these  acts  of  defend- 
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ant  many  of  plaintiff's  customers  were  deceived  into 
purchasing  goods  in  defendant's  store,  believing  that 
they  were  trading  in  plaintiff's  store;  and  defendant 
thus  diverted  from  the  plaintiff  a  large  part  of  its  trade 
and  custom,  and  thereby  injured  its  business  and  cur- 
tailed the  value  of  its  goodwill.  Upon  this  bald  state- 
ment of  facts  it  cannot  be  gainsaid  that  defendant  has 
done  the  plaintiff  wrong,  and  it  is  said  that  for  every 
wrong  there  is  a  remedy.  These  facts  certainly  indi- 
cate a  case  of  unlawful  business  competition,  and  courts 
of  equity  have  ever  been  ready  to  declare  such  things 
odious.  'Tis  strange  if  plaintiff  may  be  deprived  of  the 
fruits  of  a  long  course  of  honest  and  fair  dealing  in 
business  by  such  wicked  contrivances,  and  upon  appeal 
to  the  courts  for  relief  should  be  told  there  was  no  re- 
lief. This  cannot  be  so,  for  the  whole  law  of  trade- 
marks, trade  names,  etc.,  is  recognized,  approved,  and 
enforced  for  the  very  purpose  of  protecting  the  honest 
tradesman  from  a  like  loss  and  damage  to  that  which 
threatens  this  plaintiff;  and  the  fact  that  the  question 
comes  to  us  in  an  entirely  new  guise,  and  that  the 
schemer  had  concocted  a  kind  of  deception  heretofore 
unheard  of  in  legal  jurisprudence,  is  no  reason  why 
equity  is  either  unable  or  unwilling  to  deal  with  him. 
It  has  been  said  by  some  judge  or  law-writer  that  "no 
fixed  rules  can  be  established  upon  which  to  deal  with 
fraud,  for,  were  courts  of  equity  to  once  declare  rules 
prescribing  the  limitations  of  their  power  in  dealing 
with  it,  the  jurisdiction  would  be  perpetually  cramped 
and  eluded  by  new  schemes  which  the  fertility  of  man's 
invention  would  contrive."  By  device  defendant  is  de- 
frauding plaintiff  of  its  business.  He  is  stealing  its 
goodwill,  a  most  valuable  property,  only  secured  after 
years  of  honest  dealing  and  large  expenditures  of  money; 
and  equity  would  be  impotent,  indeed,  if  it  could  con- 
trive no  remedy  for  such  a  wrong. 

The  fundamental  principle  underlying  this  entire 
branch  of  the  law  is,  that  no  man  has  the  right  to  sell 
his  goods  as  the  goods  of  a  rival  trader.    Mr.  Browne,  in 
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his  work  upon  Trademarks,  declares  the  wrong  to  be, 
"Not  in  imitating  a  s3mibol,  device,  or  fancy  name,  for 
any  such  act  may  not  involve  the  slightest  turpitude. 
The  wrong  consists  in  unfair  means  to  obtain  from  a 
person  the  fruits  of  his  own  ingenuity  or  industry,  an 
injustice  that  is  in  direct  transgression  of  the  Decalogue, 
Thou  shalt  not  covet  ....  anything  that  is  thy  neigh- 
bor's.' The  most  detestable  kind  of  fraud  underlies  the 
filching  of  another's  good  name  in  connection  with  traf- 
ficking." We  think  the  principle  may  be  broadly  stated, 
that  when  one  tradesman  resorts  to  the  use  "of  any  arti- 
fice or  contrivance  for  the  purpose  of  representing  his 
goods  or  his  business  as  the  goods  or  business  of  a  rival 
tradesman,  thereby  deceiving  the  people  by  causing 
them  to  trade  with  him  when  they  intended  to  and 
would  have  otherwise  traded  with  his  rival,  a  fraud  is 
committed — a.  fraud  which  a  court  of  equity  will  not 
allow  to  thrive. 

In  Howard  v.  Henriques,  3  Sand.  725,  the  court,  in 
speaking  of  the  competitor  in  business,  said :  "He  must 
not,  by  any  deceitful  or  other  practice,  impose  on  the 
public,  and  he  must  not,  by  dressing  himself  in  another 
man's  garments,  and  by  assuming  another  man's  name, 
endeavor  to  deprive  that  man  of  his  own  individuality, 
and  of  the  gains  to  which,  by  his  industry  and  skill,  he 
is  fairly  entitled."  It  may  well  be  said  that  the  defend- 
ant, by  duplicating  plaintiff's  building,  with  its  peculiar 
architecture,  and  immediately  adjoining,  entering  into 
the  same  line  of  business,  with  no  mark  of  identification 
upon  his  store,  has  dressed  himself  in  plaintiff's  gar- 
ments, and  having  so  dressed  himself  with  a  fraudulent 
intent,  equity  will  exert  itself  to  reach  the  fraud  in  some 
way.  In  the  leading  case  of  Lee  v.  Haley,  supra,  the 
whole  question  is  condensed  by  the  final  conclusion 
of  the  court  into  the  principle  of  law  "that  it  is  a  fraud 
on  the  part  of  a  defendant  to  set  up  a  business  under 
such  a  designation  as  is  calculated  to  lead,  and  does  lead, 
other  people  to  suppose  that  his  business  is  the  business 
of  another  person."    If  the  same  evil  results  are  accom- 
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plished  by  the  acts  practiced  by  this  defendant  which 
would  be  accomplished  by  an  adoption  of  plaintiff's 
name,  why  should  equity  smile  upon  the  one  practice 
and  frown  upon  the  other?  Upon  what  principle  of 
law  can  a  court  of  equity  say,  if  you  cheat  and  defraud 
your  competitor  in  business  by  taking  his  name,  the 
court  will  give  relief  against  you,  but  if  you  cheat  and 
defraud  him  by  assuming  a  disguise  of  a  different  char- 
acter your  acts  are  beyond  the  law?  Equity  will  not 
concern  itself  about  the  means  by  which  fraud  is  done. 
It  is  the  results  arising  from  the  means,  it  is  the  fraud 
itself,  with  which  it  deals. 

The  foregoing  principles  of  law  do  not  apply  alone  to 
the  protection  of  parties  having  trademarks  and  trade 
names.  They  reach  away  beyond  that,  and  apply  to  all 
cases  where  fraud  is  practiced  by  one  in  securing  the 
trade  of  a  rival  dealer ;  and  these  ways  are  as  many  and 
as  various  as  the  ingenuity  of  the  dishonest  schemer 
can  invent.  In  Glenny  v.  Smith,  reported  in  11  Jurist 
(1865),  965,  the  court  held:  "Where  a  tradesman,  in 
addition  to  his  own  name  upon  his  shop  front,  placed 
upon  his  sunblind  and  upon  his  brass  plate  the  words 
'From  Thresher  &  Glenny'  (in  whose  employment  he 
had  been),  the  court  being  of  opinion  that  this  was  done 
in  such  a  way  as  to  be  likely  to  mislead,  and  there  being 
evidence  that  persons  had  been  actually  misled,  granted 
an  injunction  to  restrain  such  a  use  of  the  name  of  the 
firm  'Thresher  &  Glenny.'  "  In  Knott  v.  Morgan,  2  Keen, 
213,  the  "London  Conveyance  Company"  had  its  om- 
nibuses painted  green  and  its  servants  clothed  in  the 
same  colors.  Another  adopted  the  same  name,  and 
likewise  its  vehicles  were  so  painted  and  its  servants  so 
clothed.  It  was  conceded  that  plaintiff  could  have  no 
exclusive  property  right  in  any  of  these  things,  but  the 
court  issued  its  injunction,  declaring  that  plaintiff  had 
"a  right  to  call  upon  this  court  to  restrain  the  defend- 
ant from  fraudulently  using  precisely  the  same  words 
and  devices  which  they  have  taken  for  the  purpose  of 
distinguishing   their   property    and   thereby    depriving 


Digitized  by  VjOOQ  IC 


542         Weinstock,  Lubin  &  Co.  v.  Marks.  [109  Cal. 

them  of  the  fair  profits  of  their  business  by  attracting 
custom  on  the  false  representation  that  carriages  really 
the  defendant's  belong  to  and  are  under  the  manage- 
ment of  the  plaintiffs."  The  author  by  a  note  approves 
the  doctrine  here  declared,  saying:  "There  was  an  ob- 
vious attempt  to  trade  upon  the  plaintiff's  reputation,  a 
constructive  fraud,  coupled  with  pecuniary  loss,  which 
was  made  the  ground  for  the  issuance  of  a  broad  in« 
junction."  The  same  principle  is  reiterated  by  the 
same  learned  judge  in  Croft  V.  Day,  7  Beav.  84,  in  the 
following  words:  "It  has  been  very  correctly  said  that 
the  principle  of  these  cases  is  this,  that  no  man  has  a 
right  to  sell  his  own  goods  as  the  goods  of  another. 
You  may  express  the  same  principle  in  a  different  form, 
and  say  that  no  man  has  a  right  to  dress  himself  in 
colors,  or  adopt  and  bear  symbols  to  which  he  has  no 
peculiar  or  exclusive  right,  and  thereby  personate 
another  person  for  the  purpose  of  inducing  the  public 
to  suppose  either  that  he  is  that  other  person  or  that  he 
is  connected  with  and  selling  the  manufacture  of  such 
other  person  while  he  is  really  selling  his  own.  It  is 
perfectly  manifest  that  to  do  these  things  is  to  conmiit 
a  fraud,  and  a  very  gross  fraud."  In  the  very  recent 
case  of  Coats  v.  Merrick  Thread  Co.,  supra,  the  court 
said:  "There  can  be  no  question  of  the  soundness  of 
the  plaintiffs  proposition  that,  irrespective  of  the  tech- 
nical question  of  trademark,  the  defendants  have  no 
right  to  dress  their  goods  up  in  such  manner  as  to  de- 
ceive an  intending  purchaser  and  induce  him  to  believe 

he  is  buying  those  of  the  plaintiffs They  have 

no  right  by  imitative  devices  to  beguile  the  public  into 
buying  their  wares  under  the  impression  they  are  buying 
those  of  their  rivals.  (To  the  same  point  see  Dr.  Jaegefs 
Sanitary  Co.  V.  Le  Boutillier,  24  N.  Y.  Supp.  890;  Apol- 
linaris  Co.  v.  Scherer,  27  Fed.  Rep.  18 ;  Burgess  V.  Bur- 
gess,  3  De  Gex,  M.  &  G.  896;  Von  Mumm  v.  Frash,  56 
Fed.  Rep.  830.) 

Having  decided  that  defendant's    acts    constitute    a 
fraud  upon  plaintiff,  and  that  a  court  of  equity  will  ad- 
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minister  relief,  the  question  then  presents  itself,  What 
shall  be  the  form  of  the  decree?  How  may  the  court 
reach  the  wrong?  The  defendant  had  the  right  to  erect 
his  building  and  erect  it  in  any  style  of  architecture 
his  fancy  might  dictate.  He  had  the  right  to  erect  it 
in  the  particular  locality  where  it  was  erected.  He  had 
the  right  there  to  conduct  a  business  similar  to  that  of 
plaintiff.  He  had  the  right  to  do  all  these  things,  for, 
of  themselves,  they  did  not  offend  against  equity;  but 
when  they  were  done  with  a  fraudulent  intent,  when  they 
were  done  for  the  purpose  of  tolling  away  the  customers 
of  plaintiff  by  a  deception,  a  fraud  is  practiced,  and 
equity  will  do  what  it  can  to  right  the  wrong.  The  de- 
cision of  the  trial  court  in  effect  ordered  defendant  to 
place  signs  both  inside  and  outside  his  building,  show- 
ing to  the  world  the  proprietorship  thereof.  We  think 
this  decree  holds  defendant  to  a  rule  too  strict,  in  that 
it  requires  the  proprietorship  of  the  store  to  be  shown. 
In  this  particular  we  think  the  decree  should  be  modi- 
fied so  as  to  require  that  the  defendant  in  the  conduct 
of  this  business  shall  distinguish  his  place  of  business 
from  that  in  which  the  plaintiff  is  carrying  on  his  busi- 
ness in  some  mode  or  form  that  shall  be  a  sufficient 
indication  to  the  public  that  it  is  a  different  place  of  bus- 
iness from  that  of  the  plaintiff. 

For  the  foregoing  reason  the  judgment  in  this  respect 
only  is  reversed,  and  the  cause  remanded  with  direc- 
tions to  the  trial  court  to  modify  the  same  as  heretofore 
suggested,  and  thereupon  it  is  ordered  that  said  judg- 
ment stand  affirmed.  Appellant  is  to  pay  the  costs  of 
this  appeal. 

Harrison,  J.,  and  Van  Fleet,  J.,  concurred 
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[No.  15960.    Department  One.— October  12,  1895.] 

MARIA    M.    ROSE,    Respondent,    v.    MANUEL    M, 
ROSE,  Appellant. 

Divorce — Aumony — ^Allowance  of  Counsel  Fees — Discretion. — ^Thc 
amount  to  be  allowed  for  alimony  and  counsel  fees  to  a  wife 
suing  for  a  divorce  is  within  the  discretion  of  the  trial  court; 
and,  until  it  is  made  to  appear  that  the  court  has  been  guilty  of 
an  abuse  of  discretion,  its  order  allowing  counsel  fees  cannot  be 
disturbed  upon  appeal,  and  the  mere  absence  from  the  record  of 
the  evidence  upon  which  the  order  was  based  does  not  authorize 
its  reversal. 

lo. — New  Allowance  op  Counsel  FEES.-~The  court  cannot  know,  at 
the  commencement  of  the  action,  the  amount  of  labor  that  will 
be  required,  or  the  value  of  the  services  to  be  performed  in  the 
prosecution  or  defense  of  the  action  on  behalf  of  the  wife,  and 
there  is  no  rule  of  procedure  which  requires  it  to  fix  the  entire 
amount  of  counsel  fees  at  the  beginning  of  the  action,  or  to 
prevent  it  from  making  a  new  allowance  from  time  to  time,  at 
the  exigencies  of  the  case  shall  seem  to  demand. 

Id. — Mode  of  Taking  Evidence. — In  taking  evidence  for  the  purpose 
of  determining  the  amount  of  the  allowance  of  counsel  fees  the 
court  is  not  trying  an  issue  in  the  case,  but  is  seeking  for  informa- 
tion as  the  basis  of  its  order,  and  is  not  bound  by  the  technical 
rules  of  evidence  applicable  to  controversies   between  litigants. 

Id. — ^Averment  in  Complaint — Reasonable  Allowance — Further 
Allowance. — ^The  court  is  not  precluded  from  making  a  new 
and  additional  allowance  of  counsel  fees,  after  an  allowance  had 
been  made  shortly  after  the  commencement  of  the  action,  by 
reason  of  an  averment  in  the  complaint  that  a  sum  specified  there- 
in is  a  reasonable  amount  to  be  allowed  as  counsel  fees  for  the 
prosecution  of  the  suit,  and  the  court  may  exceed  said  sum  in  its 
allowances,  the  value  of  the  services  being  no  part  of  the 
plaintiff's  cause  of  action,  and  not  necessary  to  have  been  named  in 
the  complaint. 

Appeal  from  an  order  of  the  Superior  Court  of  Ala- 
meda County.    W.  E.  Greene,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  M.  Gibson,  Welles  Whitmore,  G.  S.  Langan,  and  C. 
C.  Hamilton,  for  Appellant. 

If,  upon  final  determination  of  the  case,  the  court  de- 
cided in  its  discretion  that  plaintiff  was  entitled  to  a 
further  allowance  for  attorneys'  fees,  that  allowance  and 
the  order  should  have  been  included  in  and  made  a  part 
of  the  final  judgment.     (Sharon  V.  Sharon,  75  Cal.  38; 
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White  V.  White,  86  Cal.  212,  216  (218) ;  Civ.  Code,  sec- 
137.) 

Dodge  &  Fry,  for  Respondent. 

The  order  allowing  plaintiff  additional  attorney's  fee 
was  not  erroneous,  as  it  was  necessary  to  enable  her  to 
prosecute  her  action.  (Sharon  V.  Sharon,  75  Cal.  42; 
Civ.  Code,  sec.  137;  White  V.  White,  86  Cal.  214;  Loveren 
V.  Loveren,  100  Cal.  493.) 

Harrison,  J.— The  plaintiff  brought  this  action 
against  the  defendant  for  a  divorce,  and  soon  after  the 
commencement  of  the  action  the  court,  upon  her  appli- 
cation, made  an  order  requiring  the  defendant  to  pay  to 
her  a  certain  sum  of  money  as  alimony,  and  two  hun- 
dred and  fifty  dollars  counsel  fees.  After  the  cause  had 
been  at  issue,  and  the  trial  had  proceeded  for  some  time, 
the  plaintiff  made  application  for  an  additional  sum  of 
money  for  counsel  fees,  and  the  court  made  an  order 
requiring  the  defendant  to  pay,  on  or  before  the  first 
day  of  October,  1894,  "as  and  for  her  attorney's  fees, 
rendered  in  this  case,  and  for  attorney's  services  to  be 
rendered  from  this  time  up  to  the  conclusion  of  the 
present  trial  of  this  action,"  the  sum  of  seven  hundred 
dollars.  From  this  order  the  defendant  has  appealed, 
presenting  the  action  of  the  court  below  in  a  bill  of 
exceptions. 

Section  137  of  the  Civil  Code  provides:  "While  an 
action  for  divorce  is  pending  the  court  may,  in  its  dis- 
cretion, require  the  husband  to  pay  as  alimony  any 
money  necessary  to  enable  the  wife  to  support  herself 
or  her  children,  or  to  prosecute  or  defend  the  action." 

The  amount  which  is  to  be  thus  allowed  is  necessarily 
left  to  the  discretion  of  the  trial  court,  inasmuch  as  the 
circumstances  of  no  two  cases  are  alike.  The  court  can- 
not know  at  the  commencement  of  the  action  the  amount 
of  labor  that  will  be  required,  or  the  value  of  the  serv- 
ices to  be  performed  in  the  prosecution  or  defense  of 
the  action  on  behalf  of  the  wife,  and  there  is  no  rule  of 
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procedure  whkh  requires  it  to  fix  the  entire  amount 
of  counsel  fees  at  the  beginning  of  the  action,  or  to  pre* 
vent  it  from  making  allowances  from  time  to  time  as 
the  exigencies  of  the  case  shall  seem  to  demand.  (Boh- 
nert  v.  Bohnert,  91  CaL  428.)  Unless  it  is  made  to  ap- 
pear that  the  court  has  been  guilty  of  an  abuse  of  its 
discretion,  its  order  in  this  respect  cannot  be  disturbed 
upon  appeal  therefrom.  It  was  stipulated  between  the 
parties  at  the  hearing  of  this  application  that  the  plain- 
tiff had  no  means  of  her  own,  and  it  does  not  appear 
from  the  record  that  the  defendant  is  unable  to  pay  the 
amount  directed.  As  the  value  of  the  services  and  the 
pecuniary  condition  of  the  defendant  are  elements  enter^ 
ing  into  the  determination  by  the  court  of  the  amount 
which  it  will  direct  to  be  paid,  the  court  would  naturally 
require  some  evidence  upon  these  points,  and,  unless  it 
is  made  to  appear  that  the  order  was  made  without  any 
evidence,  or  without  any  opportunity  on  the  part  of  the 
husband  to  be  heard,  and  that  it  is  of  such  a  character 
as  on  its  face  to  be  inordinate  in  amount,  it  must  be 
assumed  that  the  discretion  of  the  court  has  been  prop- 
erly exercised.  The  mere  absence  from  the  record  of 
the  evidence  upon  which  the  order  was  based  does  not 
authorize  its  reversal.  The  appellant  must  show  that 
error  has  been  committed.  In  taking  the  evidence  for 
the  purpose  of  fixing  the  amount  of  the  allowance,  the 
court  is  not  trying  an  issue  in  the  case,  but  is  seeking 
for  information  as  the  basis  of  its  order,  and  is  not 
bound  by  the  technical  rules  of  evidence  applicable  to 
controversies  between  contesting  litigants. 

The  court  was  not  precluded  from  making  the  order 
by  reason  of  the  averment  in  the  complaint  that  three 
hundred  and  fifty  dollars  was  a  reasonable  amount  to  be 
allowed  as  counsel  fees  for  the  prosecution  of  the  suit. 
The  value  of  these  services  was  no  part  of  the  plaintiflTs 
cause  of  action,  and  need  not  have  been  named  in  her 
complaint.  They  were  at  most  only  the  opinion  held 
by  her  at  the  time  the  action  was  commenced,  and 
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which  was  subject  to  be  changed  by  the  development  of 
subsequent  circumstances.     (See  Pacific  Mut.  lAfe  Ins. 
Co.  V.  Fisher,  106  Cal.  234.) 
The  order  is  affirmed. 

Garoutte,  J.,  and  Van  Fleet,  J.,  concurred. 


[No.   15952.    Department  One.— October  12,  1895.] 

THOMAS  DAVIS,  Appellant,  v.  JOSEPH  MacDON- 
OUGH  ET  AL.,  Respondents. 

MiCHANic's  Lien— Void  Contract— Time  of  Filing  Claim— Com- 
pletion OF  Building — Premature  Claim. — A  contract  to  do  all 
the  brickwork  required  in  a  building,  which  is  void  by  reason 
of  failure  to  file  it  for  record  with  the  county  recorder,  is  void 
for  all  purposes;  and  a  laborer  who  performs  work  for  the  con- 
tractor is  deemed  to  have  performed  it  at  the  personal  instance  of 
the  owner,  and,  in  order  to  preserve  his  lien  against  the  owner 
of  the  building,  he  must  file  his  claim  of  lien  within  thirty  days 
after  the  completion  of  the  building;  and  the  filing  of  it  within 
thirty  days  after  the  completion  of  the  brickwork  contracted  for, 
and  prior  to  the  completion  of  the  building,  is  unauthorized,  and 
cannot  preserve  the  lien. 

Id, — Construction  of  Statute — ^''Improvement." — The  remedy  of  a 
mechanic's  lien  is  purely  of  statutory  creation,  and  the  statute 
which  creates  the  remedy  not  only  prescribes  the  mode  of  its 
enforcement,  but  also  designates  the  objects  upon  which  the 
laborer  may  have  a  lien  for  his  labor;  and  the  term  "improve- 
ment," which  is  made  the  subject  of  the  lien,  cannot  be  applied  to 
a  particular  kind  or  class  of  labor  performed  in  the  erection  of  a 
building. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Alameda  County  and  from  an  order  denying  a  new 
trial.    F.  W.  Henshaw,  Judge. 

The  facts  are  stiated  in  the  opinion  of  the  court. 

Frank  J.  Fallon,  and  Parker  &  Eells,  for  Appellant. 

When  an  "original  contract"  is  duly  filed  in  compliance 
with  section  1183  of  the  Code  of  Civil  Procedure,  the  time 
for  filing  liens  of  all  except  the  original  contractor  is 
within  thirty  days  ajFter  the  completion  of  all  the  work 
called  for  by  its  terms.     (Roylance  v.  San  Luis  Hotel  Co^ 
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74  Cal.  278;  La  Grill  V.  Mallard,  90  Cal.  375;  Baird  v. 
Peall,  92  Cal.  235.)  The  rule  is  the  same  although  the 
contract  is  void  under  the  statute.  (Willamette  etc.  Co. 
V.  Lo8  Angeles  College  Co.,  94  Cal.  231 ;  Barker  v.  Doher- 
ty,  97  Cal.  10;  Silvester  v.  Coe  etc.  Min.  Co.,  80  Cal.  510; 
Giant  Powder  v.  San  Diego  Flume  Co.,  88  Cal.  20;  97 
Cal.  263.) 

Edward  P.  Cole,  for  Respondents. 

Materialmen,  subcontractors,  and  laborers  must  wait 
until  the  completion  of  the  building  before  they  can 
compel  an  owner  to  pay  their  claims  by  filing  a  lien, 
and  they  must  file  their  liens  within  thirty  days  from 
that  time.  (Code  Civ.  Proc,  sec.  1187;  Willamette  etc. 
Co.  v.  Los  Angeles  College  Co.,  94  Cal.  237;  Kerckhoff- 
Cuzner  Mill  etc.  Co.  v.  Olmstead,  85  Cal.  83;  Sparks  V. 
Butte  County  etc.  Co.,  55  Cal.  389 ;  Dingley  V.  Greene,  54 
Cal.  335;  Roylance  v.  San  Luis  Hotel  Co.,  74  Cal.  273; 
Schwartz  v.  Knight,  74  Cal.  433.)  A  lien  filed  before  the 
completion  of  the  building  is  void.  (Barker  V.  Doherty, 
97  Cal.  10;  Roylance  V.  San  Luis  Hotel  Co.,  supra.) 

'  Harrison,  J. — ^The  defendant  MacDonough  was  en- 
gaged in  the  construction  of  a  building  in  Oakland,  and 
made  several  independent  contracts  for  doing  different 
portions  of  the  work  required  for  its  construction,  one 
of  which  was  with  his  codefendant,  McCarty,  by  which 
the  latter  agreed  to  do  all  the  brickwork  required  in  the 
building.  The  contract  between  MacDonough  and  Mc- 
Carty, or  any  memorandum  thereof,  was  not  filed  for 
record  with  the  county  recorder,  and  it  was  admitted  at 
the  trial  that  this  contract  was  void.  McCarty  com- 
pleted the  work  which  he  had  agreed  to  do  December 
21,  1892,  and  the  building  was  completed  March  30, 
1893.  The  plaintiff  performed  certain  labor  on  the 
building  under  an  employment  therefor  by  McCarty, 
and  on  the  19th  of  January,  1893,  filed  in  the  record- 
er's office  his  claim  of  lien  therefor,  amounting  to  four- 
teen hundred  and  eighty-six  dollars.     The  present  action 
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was  brought  for  the  foreclosure  of  this  lien.  Judgment 
was  rendered  in  favor  of  the  defendant. 

It  is  contended  by  the  appellant  that  he  sufficiently 
complied  with  the  statute  by  filing  his  claim  of  lien 
within  thirty  days  after  the  completion  of  McCarty's 
contract,  whereas  the  respondent  contends  that  his  fil- 
ing it  prior  to  the  completion  of  the  building  was  unau- 
thorized, and  that  in  so  doing  he  failed  to  preserve  hia 
lien.  The  determination  of  this  question  is  the  only 
point  involved  upon  this  appeal. 

Section  1183  of  the  Code  of  Civil  Procedure  provides 
that,  if  the  contract  or  a  memorandum  thereof  is  not 
filed  in  the  office  of  the  county  recorder  before  the 
work  is  commenced,  it  shall  be  wholly  void,  and  the 
labor  done  and  materials  furnished  by  all  persons  ex- 
cept the  contractor  "shall  be  deemed  to  have  been  done 
and  furnished  at  the  personal  instance  of  the  owner, 
and  they  shall  have  a  lien  for  the  value  thereof."  If 
the  contract  is  void,  it  is  for  all  purposes  as  if  no  con- 
tract had  been  made,  and  the  provision  of  the  statute 
that  the  labor  done  shall  be  deemed  to  have  been  done 
at  the  personal  instance  of  the  owner,  and  giving  him 
a  lien  therefor,  makes  it  incumbent  upon  the  laborer,  if 
he  would  preserve  the  lien  which  is  thus  given  him,  to 
follow  those  provisions  of  the  statute  which  are  pre- 
scribed for  preserving  a  lien,  when  the  laborer  has  in 
fact  performed  his  labor  at  the  personal  instance  of 
the  owner.  In  Pacific  Mut.  Life  Ins.  Co.  v.  Fisher,  106 
Cal.  232,  Merritt  was  an  original  contractor,  and  under 
the  express  terms  of  the  statute  he  could  file  his  claim 
of  lien  within  sixty  days  after  the  completion  of  his 
contract,  irrespective  of  the  time  when  the  building 
was  completed.  Section  1187  requires  "every  person, 
save  the  original  contractor,  claiming  the  benefit  of  this 
chapter"  to  file  his  claim  of  lien  within  thirty  days 
after  the  completion  of  any  building,  improvement,  or 
structure;  and  when  the  labor  is  performed  under  a 
direct  employment  by  the  owner,  there  is  no  original 
contractor.     (Sparks  v.  Butte  County  Min.  Co.,  55  Cal. 
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389.)  The  provisions  of  section  1187  are  universal, 
and,  if  there  is  no  original  contractor,  embrace  "'every 
person/'  and  required  the  plaintiff  to  file  his  claim  of 
lien  with  the  county  recorder  within  thirty  days  after 
the  completion  of  the  building.  (WxUamette  etc,  Co.  v. 
Lob  Angeles  College  Co.,  94  Cal.  237.)  As  his  claim  of 
lien  was  filed  before  the  completion  of  the  building,  it 
was  premature,  and  gave  him  no  right  of  recovery. 
(Roylance  v.  San  Luis  Hotel  Co.,  74  Cal.  273.)  As  the 
owner  is  liable  for  the  value  of  all  the  labor  done  and 
materials  furnished,  in  the  construction  of  the  building, 
and  as  suits  to  enforce  the  liens  therefor  must  be  com- 
menced within  ninety  days  after  the  filing  of  the  claim 
of  lien,  there  is  a  manifest  propriety,  where  there  is  no 
valid  contract  for  any  of  the  work,  in  requiring  that  the 
building  should  be  completed  before  any  claims  of  lien 
are  filed,  in  order  that  they  may  all  be  adjusted  in  a 
single  action.  If  claims  could  be  filed  prior  to  the  com- 
pletion of  the  building,  it  might  happen  that  it  would 
be  necessary  to  institute  actions  for  their  foreclosure 
before  the  building  was  completed,  and  while  other 
laborers  who  would  be  entitled  to  have  a  lien  thereon 
would  be  precluded  not  only  from  filing  their  claim  of 
lien  but  from  seeking  its  enforcement.  But  whether 
this  was  the  purpose  of  the  legislature  or  not  is  imma- 
terial. It  is  the  law  as  written,  and  we  have  no  alttf - 
native  but  to  follow  it. 

The  contention  of  the  appellant  that  the  provision  in 
section  1187  authorizing  the  claim  of  lien  to  be  filed 
within  thirty  days  after  the  completion  of  the  "improve- 
ment" is  to  be  construed  as  permitting  the  claim  to  be 
filed  within  thirty  days  after  the  completion  of  the  par- 
ticular work  upon  which  the  labor  was  performed  is  not 
only  at  variance  with  the  language  of  the  statute,  but 
gives  to  the  term  "improvement"  a  different  significa- 
tion from  that  in  which  it  is  employed  in  other  sections 
of  the  chapter.  It  must  always  be  borne  in  mind  that 
the  remedy  of  a  mechanic's  lien  is  purely  of  statutory 
creation,  and  that  the  statute  which  creates  the  remedy 
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prescribes,  not  only  the  mode  of  its  enforcement,  but 
also  designates  the  objects  upon  which  the  laborer  may 
have  a  lien  for  his  labor.  Section  1183  enumerates  as 
the  objects  for  which  a  lien  may  be  enforced,  ''any 
building,  wharf,  bridge,  ditch,  flume,  acqueduct,  tunnel> 
fence,  machinery,  railroad,  wagon  road,  or  other  struc- 
ture," and  the  labor  for  which  a  lien  is  given  must  be 
performed  'in  the  construction,  alteration,  addition  to, 
or  repair"  of  these  objects,  or  one  of  them.  In  a  subse- 
quent portion  of  the  same  section  these  enumerated  ob- 
jects are  grouped  into  "building  or  other  improvement," 
and  in  subsequent  sections  they  are  designated  as  "build- 
ing, improvement,  or  structure."  It  is  thus  evidence  that 
the  term  "improvement,"  as  used  in  section  1187,  is  in- 
tended to  embrace  the  several  enumerated  objects  in 
the  beginning  of  section  1188  other  than  "building" 
and  "structure."  By  section  1184  the  notice  provided 
in  that  section  is  to  be  posted  upon  the  "improvement," 
and  by  section  1186  the  land  upon  which  the  "Im- 
provement" is  constructed  is  made  subject  to  the  lien. 
In  all  these  sections — and  others  might  be  mentioned — 
the  term  "improvement"  is  evidently  used  as  equiva- 
lent to  the  object  upon  which  the  labor  has  been  per- 
formed, and  it  would  be  an  unwarranted  application  of 
the  term  to  construe  it  as  equivalent  to  the  labor  itself, 
or  to  that  particular  class  of  labor  for  which  the  claim- 
ant was  employed. 
The  judgment  is  affirmed. 

Garoutte,  J.,  and  Van  Fleet,  J.,  concurred. 
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[No.   18355.    Department  One.— October  12,    1895.] 

J.   V.   RODGERS,   Appellant,   v.   H.  S.   BACHMAN 
ET  AL.,  Respondents. 

Conditional  Sale— Reservation  of  Title.— The  owner  of  prop- 
erty may  include  in  any  executory  agreement  for  its  sale,  any 
conditions  which  he  may  desire  to  insert,  and  make  their  per- 
formance essential  before  he  is  to  be  deprived  of  his  ownersiiip; 
and  he  may  sell  his  property  upon  the  condition  that  the  title 
shall  not  be  divested  until  the  price  has  been  fully  paid. 

Id. — ^Validity  as  against  Third  Persons — Power  of  Bailee. — In  the 
absence  of  fraud,  an  agreement  for  a  conditional  sale,  reserving 
title  in  the  vendor,  is  good  and  valid  as  well  against  third  per- 
sons as  against  the  parties  to  the  transaction;  and  the  bailee 
of  personal  property  cannot  convey  the  title  or  subject  it  to  exe- 
cution for  his  own  debts  until  the  condition  on  which  the  agree- 
ment, to  sell  was  made  has  been  performed. 

Id. — Question  of  Intention. — The  question  whether  a  sale  is  con- 
ditional is  one  of  intention,  and  whenever  upon  a  proper  construc- 
tion of  the  instrument  it  is  apparent  that  it  was  the  intention  of 
the  parties  thereto  that  the  sale  should  be  conditioned  upon  the 
payment  of  the  price,  it  is  the  duty  of  the  court  to  carry  out  that 
intention. 

Id. — Conditional  Sale  of  Sheep — Bailment — Recovery  by  Vendor 
FROM  Execution  Purchaser. — Where  the  possession  of  sheep  was 
transferred  under  an  executory  contract  of  sale,  which  distinctly 
provided  that  the  sheep  and  the  title  thereto  were  to  remain  and 
be  the  property  of  the  vendor,  his  heirs,  and  assigns,  until  all 
the  payments  were  made,  without  requiring  by  the  agreement 
that  the  vendees  should  absolutely  make  the  payments,  the  agree- 
ment is  a  conditional  sale,  and  the  intention  to  retain  the  title 
is  not  defeated  by  the  delivery  of  the  sheep  to  the  vendees,  who 
became  only  bailees  of  the  sheep,  with  an  obligation  agreed  to  to 
run  them  for  the  wool  grown  upon  them  until  paid  for ;  and  the 
owner  of  them  is  entitled  to  recover  possession  as  against  a 
purchaser  under  an  execution  sale  of  the  property,  upon  judg- 
ment against  the  bailees,  who  had  notice  that  the  vendor  claimed 
the  sheep. 

%    Appeal  from  a  judgment  of  the  Superior  Court  of 
Tulare  County.    William  W.  Cross,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bradley  &  Famsworth,  for  Appellant. 

A  conditional  sale  of  personal  property  l^y  which  the 
title  is  to  remain  in  the  vendor  until  the  performance 
of  some  act  or  the  happening  of  some  event,  even  though 
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the  property  has  beenvdelivered  to  the  vendee,  is  valid; 
and  a  purchase  thereof  by  an  innocent  third  party  in 
no  way  affects  the  title  of  the  vendor,  even  where  the 
promise  to  pay  is  absolute.  (Civ.  Code,  sees.  707,  708; 
Putnam  v.  Lamphier,  36  Cal.  162 ;  Robtrison  V.  Haas,  40 
Cal.  474;  Kohler  y.  Hayes,  41  Cal.  466;  Hegler  V.  Eddy, 
63  Cal.  698;  Sere  V.  McGovem,  66  Cal.  244;  Zuchtmann 
V.  Roberts,  109  Mass.  53;  12  Am.  Rep.  663;  Loomis  v. 
Bragg,  60  Conn.  228;  47  Am.  Rep.  638;  Lewis  V.  Mc- 
Cabe,  49  Conn.  141;  44  Am.  Rep.  217;  Sumner  v.  Woods, 
67  Ala.  139;  42  Am.  Rep.  104;  Haak  V.  Linderman,  64 
Pa.  St.  499;  3  Am.  Rep.  612;  Ketchum  V.  Brennan,  53 
Miss.  696;  BdOard  v.  Burgett,  40  N.  Y.  316;  RedeweU  v. 
GUlen,  4  N.  M.  78;  Sanders  v.  Keher,  28  Ohio  St.  636; 
Bailey  V.  Harris,  8  Iowa,  331;  74  Am.  Dec.  312;  Moseley 
V.  Shattuck,  43  Iowa,  643;  Morgan  V.  Kidder,  56  Vt  370; 
Freeman  on  Executions,  sec.  124;  Harkness  v.  Russell, 
118  U.  S.  663;  Heryfori  V.  Davis,  102  U.  S.  236.) 

Lamberson  &  MiddUcoff,  Davis  &  Allen,  and  C.  L.  Rus- 
sell, for  Respondents. 

The  contract  set  out  in  the  findings  was  not  a  con- 
ditional sale.  The  execution  of  the  contract,  the  de- 
livery of  the  sheep  in  pursuance  thereof,  and  the 
payment  of  the  consideration,  constituted  an  absolute 
sale  with  an  attempt  to  create  a  lien  in  favor  of  the 
vendor.  (Civ.  Code,  sees.  1721,  2872;  Code  Civ.  Proc, 
sec.  1180;  Palmer  \.  Howard,  72  Cal.  293;  1  Am.  St. 
Rep.  60;  Hart  v.  Barney  etc.  Co.,  7  Fed.  Rep.  653;  ffery- 
ford  V.  Davis,  102  U.  S.  235.) 

Harrison,  J. — ^May  14,  1892,  Jose  Sefreno  Silva  was 
the  owner  and  in  possession  of  certain  sheep  then  in 
the  county  of  Tulare,  and  on  that  day  entered  into  a 
written  agreement  with  Joaquin  Coelho  Barberia  and 
his  copartners,  which  was  signed  and  executed  by  all 
the  parties  thereto,  and  is  as  follows: 

"For  and  in  consideration  of  the  agreements  herein- 
after mentioned,  I,  the  said  Jose  Sefreno  Silva,  of  the 
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first  part,  do  hereby  contract  and  agree  to  sell  to  the 
said  Joaquin  Coelho  Barberia  and  Joaquin  Goncafos 
Denes,  and  Joaquin  Coelho  Dronellez,  and  Jose  Martins, 
all  being  copartii«n3,  2,132  sheep,  consisting  of  902 
lambs,  and  1,280  ewes — consideration  to  be  paid  aa  fol- 
lows, to  wit:  $2,374.70  cash  paid  to-day,  the  receipt 
whereof  is  hereby  acknowledged;  the  balance  in  two 
equal  pajntnents,  $1,669.65  payable  May  1,  1898,  $1,- 
669.66  payable  October  1,  1893,  all  to  draw  interest  at 
ten  per  cent  per  annum,  interest  payable  annually. 

'It  is  hereby  contracted  and  agreed  by  all  parties 
that  the  said  second  parties  are  to  take  and  run  the 
aforesaid  sheep  until  the  expiration  of  the  aforesaid 
named  payments,  free  of  charge,  to  the  said  Jose  Sefreno 
Silva;  to  have  the  wool,  and  sell  or  dispose  of  the  same, 
to  run  the  sheep.  It  being  further  contracted  and 
agreed  that  the  sheq>  are  to  mutin  and  be  the  prop- 
erty of  the  said  Jose  Sefreno  Silva,  and  that  the  title  of 
the  sheep  is  to  remain  and  vest  in  him,  his  heirs,  and 
assigns  until  the  aforesaid  payments  are  made.  It  is 
further  contracted  and  agreed  that  the  said  Silva  is  to 
give  a  bill  of  sale  at  the  time  when  all  the  payments  are 
made,  and  it  is  further  contracted  and  agreed  that  in 
the  event  that  the  second  parties  desire  to  pay  the  said 
Silva  on  or  before  the  time  heretofore  mentioned,  to- 
gether with  the  interest  accrued^  then  he,  the  said  Silva, 
hereby  contracts  and  agrees  to  then  make  a  bill  of  sale 
to  the  second  parties,  or  their  order,  or  heirs»  or  assigns. 

''It  is  further  c(mtracted  and  agreed  by  the  second 
parties  that  in  the  event  anything  should  occur  that 
they,  the  said  second  parties,  should  fail  to  cause  the 
aforesaid  pajntnents  to  be  made,  or  diould  fail  to  keep 
the  sheep  and  their  increase  up  to  the  present  worth, 
then  it  is  hereby  contracted  and  agreed  that  the  said 
Silva,  his  heirs,  order,  or  assigns,  shall  have  the  power 
to  take  possession  of  this  band  of  sheep  at  any  time, 
and  sell  the  same  to  best  advantage,  and  apply  proceeds 
to  the  payment  of  this  contract,  and  if  any  moneya  be 
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lefty  then  same  is  to  be  paid  to  the  said  heretofore  named 
second  parties,  their  order,  heirs,  or  assiipis." 

On  the  day  that  the  contract  was  executed  the  parties 
of  the  second  part  paid  the  sum  therein  recited  to  have 
been  paid,  and  took  possession  of  the  sheep,  and  on 
May  2,  1893,  they  made  the  second  payment  therein 
provided  for.  They  remained  in  possessi<m  of  the  sheep 
until  August  8,  1893,  when  the  sheep  were  sold  and  de- 
livered to  the  defendants  by  the  sheriff  of  Tulare  county, 
under  an  execution  resrularly  issued  against  the  said 
Barberia  et  al.  In  August,  1892,  Silva  sold  and  assigned 
to  the  plaintiff  his  interest  in  the  sheep,  and  also  assigned 
to  him  his  interest  in  the  above  agreement.  At  the 
time  of  the  purchase  of  the  sheep  by  the  defendants, 
and  prior  thereto,  they  had  notice  that  the  plaintiff 
claimed  the  sheep.  The  payment  provided  in  the 
agreement  to  be  made  October  1,  1893,  has  not  been 
made,  and  on  October  4,  1893,  the  plaintiff  demanded 
the  sheep  of  the  defendants,  and  on  their  refusal  com- 
menced the  present  action  for  their  recovery,  and  under 
proceedings  had  therefor  obtained  possession  of  the 
sheep.  The  cause  was  tried  by  the  court,  who  made 
findings  in  favor  of  the  d^endants,  and  rendered  Judg- 
ment accordingly.  The  plaintiff  has  appealed  directly 
from  the  judgment  upon  the  judgment-roll  alone,  with- 
out any  bill  of  exceptions. 

It  cannot  be  controverted  that  it  was  the  purpose  of 
the  parties  when  they  entered  into  this  agreement  to 
provide  that  the  ownership  of  the  sheep  should  remain 
in  Silva  until  he  should  have  received  the  price  at  which 
he  had  agreed  to  sdl  them.  Neither  can  it  be  contro- 
verted that  the  owner  of  property  may  include  in  any 
executory  agreement  for  its  sale  which  he  makes  any 
conditions  which  he  may  desire  to  insert,  and  make 
their  performance  essential  before  he  shall  be  deprived 
of  his  ownership.  One  who  has  the  absolute  ownership 
of  property  ''may  use  it  or  dispose  of  it  aooording  to  his 
pleasure,  subject  only  to  general  laws/'  (Civ.  Code»  sec. 
679.)    The  right  of  an  owner  to  sell  hie  property  upon 
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the  condition  that  he  shall  not  be  divested  of  the  title 
thereto  until  the  price  has  been  paid  is  not  only  not 
prohibited  by  the  laws  of  this  state,  but  has  been  fre- 
quently recognized.  {Kohler  v.  Hayes,  41  Cal.  455 ;  Heg- 
ler  V.  Eddy,  53  Cal.  597.)  In  Harkness  v.  RusseU,  118 
U.  S.  663,  may  be  found  an  exhaustive  discussion  of 
this  subject  by  Mr.  Justice  Bradley,  in  which  he  has 
presented  the  history  of  the  law  in  reference  thereto, 
both  in  England  and  in  the  several  states  of  this  coun- 
try, and  in  which  it  was  held  "to  be  established  by 
overwhelming  authority  that,  in  the  absence  of  fraud, 
an  agreement  for  a  conditional  sale  is  good  and  valid, 
as  well  against  third  persons  as  against  the  parties  to 
the  transaction;  and  that  a  bailee  of  personal  property 
cannot  convey  the  title,  or  subject  it  to  execution  for 
his  own  debts,  until  the  condition  on  which  the  agree- 
ment to  sell  was  made  has  been  performed." 

The  question  is  always  one  of  intention,  and  when- 
ever, upon  a  proper  construction  of  the  instrument,  it 
is  apparent  that  it  was  the  intention  of  the  parties 
thereto  that  the  sale  should  be  conditioned  upon  the 
payment  of  the  price,  it  is  the  duty  of  the  court  to 
carry  out  that  intention.  The  agreement  in  the  present 
action  is  purely  executory,  and  contains  no  terms  con- 
sistent with  a  purpose  to  transfer  the  title  to  the  sheep 
before  the  price  had  been  fully  paid.  It  is  distinctly 
agreed  "that  the  sheep  are  to  remain  and  be  the  prop- 
erty of  the  said  Silva,  and  that  the  title  of  the  sheep  is 
to  remain  and  vest  in  him,  his  heirs,  and  assigns  until 
all  the  aforesaid  payments  are  made."  This  intention  to 
retain  the  title  to  the  sheep  was  not  defeated  by  their 
delivery  to  the  vendees.  The  transfer  of  the  possession 
of  personal  property  does  not  convey  the  title,  except 
in  pursuance  of  an  agreement  therefor.  The  vendees 
became  only  bailees  of  the  sheep,  with  the  obligation  on 
their  part  to  "run"  them  until  the  time  of  the  last  pay- 
ment, and,  as  a  consideration  therefor,  they  were  to 
have  the  wool  grown  by  the  sheep.  The  vendees  were 
not,  by  the  agreement,  under  any  obligation  to   make 
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the  pa3rments  specified  therein,  and,  in  this  respect,  the 
agreement  dijffers  in  a  marked  degree  from  that  involved 
in  Palmer  v.  Howard,  72  Cal.  293,  1  Am.  St.  Rep.  60, 
relied  upon  by  the  respondents.  In  that  case  St  Clair 
made  an  absolute  promise  to  pay  the  price  named  in 
the  instrument,  and  this  was  assigned  by  the  court  as 
one  of  the  chief  reasons  why  the  agreement  should  be 
construed  as  a  sale,  rather  than  a  bailment;  whereas,  in 
the  present  case,  there  is  no  agreement  to  pay  the  price, 
or  by  which  Silva  could  have  maintained  any  action 
against  the  vendees  for  any  part  thereof.  If  the  sheep 
had  perished  or  been  destroyed  without  any  fault  of 
the  vendees,  the  loss  would  have  been  that  of  Silva, 
and  if  he  had  resumed  possession  under  the  clause  au- 
thorizing him  to  do  so  upon  failure  to  make  the  pay- 
ments, and,  upon  a  sale  of  the  sheep,  had  not  obtained 
the  amount  of  the  agreed  price,  he  would  have  had  no 
recourse  against  them  for  the  deficiency. 

The  provision  in  the  present  instrument  that  Silva 
was  to  give  a  bill  of  sale  at  the  time  when  all  the  pay- 
ments should  be  made  indicates  that  the  parties  con- 
templated that,  until  that  time,  the  title  should  remain 
in  him,  and,  in  this  respect,  also,  the  present  case  dif- 
fers materially  from  the  agreement  which  was  presented 
In  Palmer  v.  Howard.  In  Kohler  V.  Hayes,  supra,  it  waa 
said:  "The  provision  for  the  giving  of  a  bill  of  sale 
upon  the  payment  of  the  price  of  the  piano  indicated 
that  it  was  not  the  intention  of  the  parties  that  the  title 
should  pass  upon  the  making  of  the  agreement"  We 
are  of  the  opinion  that  the  instrument  in  question 
created  only  a  conditional  sale,  and  that  the  plaintiflF 
was  entitled  to  recover  the  sheep  from  the  defendants. 

The  judgment  is  reversed,  and  the  court  below  is 
directed  to  enter  judgment  upon  the  findings  in  favor 
of  the  plaintiff. 

Garoutte,  J.,  and  Van  Fleet,  J.,  concurred* 

Hearing  in  Bank  denied. 
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[No.  19482.    In  Bank.— October  12,   1895.] 

AARON  W.  ROYAL,  Respondent,  v.  G.  L.  DENNI- 
SON  ET  AL.,  Appellants. 

Vendor  and  PtntCHASER — Exchange  of  Land— G)NcuitRBNT  Condi- 
tions—  OpyER  OF  Performance  —  Unauthorized  Condition. — 
Where  conditions  to  be  performed  under  a  contract  for  the  ex- 
change of  land  are  mutual  and  concurrent,  neither  party  can  be 
put  in  default  except  by  a  bona  fide  offer  to  perform  on  the  part 
of  the  other;  and  an  offer  to  perform  by  one  of  the  parties  by 
tendering  a  deed  coupled  with  a  condition  of  payment  in  cash, 
unauthorized  by  the  contract,  and  which  he  had  no  right  to  im- 
pose, is  insufficient  to  give  to  him  a  right  of  action. 

Id. — ^^Fender  of  Deed  of  Third  Party — Waiver  of  Objection — Pre- 
sumption.— Where  one  of  the  parties  to  an  exchange  of  lands 
tenders  a  deed  and  demands  payment  in  cash  on  account  of  the 
inability  of  the  other  party  to  perform  the  contract  on  his  part, 
if  the  other  party  thereupon  tenders  to  him  a  good  and  sufficient 
conveyance  of  a  third  party,  which  will  convey  a  perfect  title  to 
the  land  agreed  to  be  exchanged,  and  the  objection  is  not  speci- 
fied that  the  conveyance  does  not  come  directly  from  the  party 
himself,  objection  upon  that  ground  is  waived,  and  it  is  to  be 
presumed  that  the  holder  of  the  title  who  was  ready  and  willing 
to  convey  at  his  request  would  be  equally  ready  and  willing  to 
convey  to  him  in  order  that  he  might  comply  with  his  contract, 
and  the  contract  will  be  deemed  substantially  complied  with  by 
such  offer. 

Id.— Subjection  of  Property  to  Judgment  Liens  —  Objection  not 
Specified. — ^The  fact  that  a  conveyance  by  the  third  party  to  the 
one  who  agreed  to  make  the  exchange  would  subject  the  land 
to  be  exchanged  to  judgment  liens  against  him  is  waived  by 
failure  to  specify  it,  as  it  might  have  been  obviated  by  paying  and 
satisfying  the  judgments  and  paying  off  the  claims  of  creditors; 
and  where  the  court  does  not  find  that  the  tender  of  the  deed 
was  not  kept  good,  it  ought  not  to  be  assumed  that  it  was  out 
of  the  power  of  the  other  party  to  make  a  clear  title  to  the  land 
to  be  exchanged,  when  the  party  demanding  the  cash  has  not 
offered  to  do  what  he  was  in  equity  bound  to  do. 

Id. — ^Verbal  Agreement  for  Exchange — Loan  of  Money  to  be  Sk- 
CURED— Tender  of  Money  with  Conveyance. — Where  a  verbal 
contract  for  the  exchange  of  lands  was  modified  by  an  agree- 
ment that  one  of  the  parties  would  not  only  convey  his  house  and 
lot  in  exchange  for  four  lots  to  be  conveyed  by  the  other  party, 
but  would  also  repay  seven  hundred  and  fifty  dollars  borrowed 
on  security  of  the  four  lots,  he  must,  before  demanding  a  con- 
veyance of  them,  pay  or  tender  the  money,  as  well  as  a  con- 
veyance of  the  house  and  lot,  in  order  to  put  the  other  party 
in  default. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
L06  Angeles  County  and  from  an  order  denying  a  nevir 
trial.    William  P.  Wade,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

E.  C.  Bower,  for  Appellant. 

A  vendor  cannot  recover  in  ejectment  against  a 
vendee  who  takes  possession  under  the  contract  until 
the  vendee  is  placed  in  default.  {WiUis  v.  Wozencraft, 
22  Cal.  617;  Hoskins  v.  Swain,  61  Cal.  338;  Hicks  V. 
LoveU,  64  Cal.  20;  49  Am.  Rep.  679.)  Objections  to  the 
deed  offered  should  have  been  stated  at  the  time -of  the 
tender.  As  they  were  not  they  were  waived.  (Civ. 
Code,  sec.  1501 ;  Ward  v.  Flood,  48  Cal.  47 ;  17  Am.  Rep. 
405;  Code  Civ.  Proc,  sec.  2075;  Oakland  Savings  Bank 
V.  Applegarth,  67  Cal.  87;  Gregg  v.  Von  Phul,  1  Wall. 
274 ;  Bigler  v.  Morgan,  77  N.  Y.  312 ;  Congregation  Shaaer 
Hash  Moin  v.  HaUaday,  50  N.  Y.  664 ;  Kelley  v.  Union 
Pac.  Ry.  Co.,  16  Col.  455.)  The  condition  coupled  with 
the  plaintiflf's  offer,  being  one  which  he  had  no  right  to 
make,  vitiated  the  offer.  (Civ.  Code,  sec.  1494.)  An 
agreement  to  give  a  good  and  sufficient  deed,  with  no 
covenants  as  to  execution,  relates  only  to  the  deed  being 
sufficient  in  form  to  convey  the  title.  (Brown  V.  CoviU 
laud,  6  Cal.  566,  573;  Adams  V.  Warren  Ins.  Co.,  22 
Pick.  163;  Stone  V.  Fowle,  22  Pick.  173;  Packard  V. 
Usher,  7  Gray,  531;  Green  V.  Covillaud,  10  Cal.  323;  70 
Am.  Dec.  725;  Tinney  \.  Ashley,  15  Pick.  552;  26  Am. 
Dec.  620.) 

George  W.  Knox,  for  Respondent. 

The  defendant,  by  conveying  his  property  to  his 
father,  put  it  out  of  his  power  to  complete  his  contract 
with  the  plaintiff,  and  thereby  repudiated  and  abandoned 
the  contract.  {Burks  v.  Davies,  85  Cal.  113;  20  Am.  St. 
Rep.  213;  Lendring  v.  Lannon,  2  Eq.  Cas.  Abr.  680; 
Sanders  V.  Lansing,  70  Cal.  429,  430;  Woodbury  v.  Wood- 
bury,  47  N.  H.  11;. 90  Am.  Dec.  555;  WendeU  V.  Johnson, 
8  N.  H.  220;  29  Am.  Dec.  648;  Alton  V.  Pickering,  9 
N.  H.  494;  Smith  V.  Stewart,  6  Johns.  47;  5  Am.  Dec. 
186;  Bank  of  Columbia  V.  Hagner,  1  Pet  466;  Wolf  v. 
Marsh,  54  Cal.  228;  Poirier  w.  Gravel,  88  CaL  83;  Easton 
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V.  Montgomery,  90  Cal.  314;  25  Am.  St.  Rep.  123.)  By 
such  act  defendant  waived  a  tender  by  plaintiff  and 
made  it  unnecessary.  (Civ.  Code  sec.  3532;  Englanderw. 
Rogers,  41  Cal.  420;  Dennis  v.  Strassburger,  89  Cal.  588.) 

Beatty,  C.  J. — The  material  facts  of  this  case  as 
found  by  the  superior  court  are  as  follows :  In  August, 
1887,  the  plaintiff,  Royal,  was  the  owner  of  a  house  and 
lot  in  Los  Angeles,  and  the  defendant,  G.  L.  Dennison, 
had  a  contract  upon  which  he  had  made  a  first  payment 
for  the  purchase  of  a  tract  of  land  in  or  near  Pasadena, 
which  he  had  subdivided  or  was  about  to  subdivide  into 
town  lots.  Under  these  circumstances  they  made  a 
verbal  contract  by  which  Royal  agreed  to  convey  his 
house  and  lot  in  Los  Angeles  to  Dennison  in  exchange 
for  four  of  the  lots  in  said  tract.  The  house  and  lot 
were  estimated  at  $4,000,  and  the  lots  at  $1,000  each, 
but  whether  this  was  their  true  value  does  not  appear. 

Shortly  after  making  this  contract  of  exchange  Den- 
nison, with  the  knowledge  of  Royal  and  apparently 
with  his  consent,  took  possession  of  the  house  and  lot 
in  Los  Angeles,  where  he  continued  thereafter  to  reside, 
and  upon  which  he  expended  money  and  made  improve- 
ments to  the  value  of  $150.  In  January,  1888,  Royal 
selected  the  four  lots  which  he  was  to  receive,  but  he 
took  no  actual  possession  of  them.  No  time  was  fixed 
by  the  agreement  for  making  the  conveyances  by  which 
the  exchange  was  to  be  effected. 

G.  L.  Dennison  never  completed  the  purchase  of  the 
tract  at  Pasadena,  but  in  October,  1888,  by  his  grant, 
bargain,  and  sale  deed  conveyed  all  his  interest  therein 
to  his  father,  Lucius  Dennison,  who  thereafter  and  prior 
to  July  8,  1890,  made  the  final  pajnnents  under  the  con- 
tract and  received  a  conveyance  from  the  owner. 

Between  December,  1887,  and  May,  1889,  Royal  ap- 
plied to  Dennison  for  various  loans  and  advances  which 
were  made  by  Dennison  to  the  amount  of  $750,  and  it 
was  agreed  that  these  loans  should  be  secured  upon  the 
said  lots  which  Dennison  was  to  convey. 
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On  the  eighth  day  of  July,  1890,  Royal  tendered  to  G. 
L.  Dennison  a  deed  of  conveyance  of  his  house  and  lot 
in  Los  Angeles,  but,  instead  of  demanding  from  Den- 
nison a  conveyance  of  the  four  lots,  he  demanded  pay- 
ment of  $4,000  in  money,  less  $750  which  he  had 
received  from  Dennison.  He  made  this  demand  upon 
the  claim  that  he  was  to  receive  $4,000  in  cash  for  his 
house  and  lot,  and  that  the  $750  which  the  court  finds 
were  loaned  on  the  security  of  the  lots  were  a  part  pay- 
ment. Dennison,  upon  the  claim,  which  is  sustained 
by  the  finding  of  the  court,  that  his  agreement  was  only 
to  convey  the  four  lots,  and  that  the  $750  were  in  fact 
loaned,  refused  to  pay  the  money  demanded  by  Royal, 
but  tendered  him  a  deed  of  the  four  lots,  which  was 
duly  executed  and  acknowledged  by  his  father,  Lucius 
Dennison,  who,  as  above  stated,  had  acquired  the  title 
from  the  former  owner,  and  in  whom  it  stood  at  that 
date,  clear  and  unencumbered,  so  far  as  appears.  Royal, 
however,  refused  to  accept  the  deed  tendered  or  to  de- 
liver his  deed  except  upon  condition  that  Dennison 
should  pay  him  $3,250  in  cash.  This  being  refused,  he 
thereupon  demanded  possession  of  his  house  and  lot, 
and  afterward,  in  October,  1890,  commenced  this  action 
of  ejectment  to  recover  the  same.  Dennison  answered, 
defending  upon  the  ground  that  he  was  lawfully  in  pos- 
session under  his  contract,  which  he  had  ojffered  to  per- 
form upon  his  part  by  the  tender  of  a  deed  convesdng 
the  title  to  the  four  lots,  which  tender  he  renewed  in 
his  answer. 

This  is,  in  brief,  the  substance  of  all  the  material  facts 
found  by  the  superior  court,  except  that  judgments  were 
rendered  against  G.  L.  Dennison  in  the  superior  court 
of  Los  Angeles  county,  where  the  four  lots  are  situated, 
as  follows:  May  6,  1890,  for  $20;  September  25,  1890, 
for  $2,500;  March  29,.  1889,  for  $2,174.55;  and  that  on 
September  27,  1890,  a  decree  was  obtained  by  one  of  his 
judgment  creditors  annulling  the  deed  by  which  he  had 
conveyed  the  four  lots  to  his  father,  upon  the  ground 
that  it  was  fraudulent  as  to  creditors.    Upon  these  facts 
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the  superior  court  gave  judgment  for  the  plaintiff,  from 
which,  and  from  an  order  denying  his  motion  for  a 
new  trial,  the  defendant  appeals. 

The  conditions  to  be  performed  under  the  contract 
between  plaintiff  and  defendant  were  mutual  and  con- 
current, and  neither  could  be  put  in  default  except  by 
a  hona  fide  offer  to  perform  upon  the  part  of  the  other. 

Royal  did  offer  to  perform  his  part  of  the  contract  by 
tendering  a  deed  of  his  house  and  lot,  but  the  offer  was 
coupled  with  a  condition  which  he  had  no  right  to  im- 
pose. His  counsel  concedes  that,  for  this  reason,  his 
tender  was  insufficient  in  itself  to  give  him  a  right  of 
action;  but  he  contends  that  no  offer  of  performance 
upon  his  part  was  necessary,  for  two  reasons :  1.  Because 
G.  L.  Dennison,  by  his  grant,  bargain,  and  sale  deed  to 
his  father,  in  October,  1888,  by  which  he  conveyed  all 
his  interest  in  the  tract,  of  which  the  four  lots  were  a 
part,  had  put  it  out  of  his  power  to  perform  his  part  of 
the  contract,  and  that  he  had  thereby  repudiated  and 
abandoned  it;  2.  Because  at  the  time  of  his  tender  G. 
L.  Dennison  was  unable  to  perform,  and  therefore  a 
tender  was  unnecessary. 

As  to  the  first  proposition,  it  is  opi)osed  to  the  deci- 
sion of  this  court  in  Joyce  v.  Shafer,  97  Cal.  835,  which 
was  approved  in  Shiveley  v.  Semi-Tropic  etc.  Co.,  99  Cal. 
259,  and  in  the  case  of  Garberino  V.  Roberts,  ante,  p.  125. 

This  is  really  a  stronger  case  against  the  proposition 
that  the  conveyance  by  the  vendor  to  a  third  party  of 
land  contracted  to  be  sold  is  necessarily  an  abandon- 
ment and  repudiation  of  his  contract  than  either  of 
those  cited,  for  it  appears  that  the  very  object  of  the 
transfer  by  G.  L.  Dennison  to  his  father  of  his  right  to 
the  Pasadena  tract  was  to  get  the  title  under  his  con- 
trol, and  that  his  father  was  ready  and  willing  to  convey 
the  lots  according  to  the  terms  of  his  contract  with 
Royal. 

It  follows  that  Royal  was  not  excused  from  making 
a  proper  tender  unless  it  clearly  appears  that  Dennison 
would  have  been  unable  to  perform  upon  his  part. 
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It  does  appear  that  G.  L.  Dennison,  at  the  moment 
Royal's  demand  was  made,  did  not  have  the  title  to  the 
lots,  but  it  also  appears  that  his  father  did  have  the  title 
clear  and  unencumbered,  and  that  he  was  ready  and 
willing  to  make,  and  that  he  did  tender,  to  Royal  a  deed 
which  would  have  transferred  the  title  to  him. 

This,  however.  Royal  contends  he  was  not  bound  to 
accept,  because  Lucius  Dennison  was  a  stranger  to  the 
contract,  and  because  he  was  entitled  under  the  contract 
to  a  deed  from  G.  L.  Dennison  direct.  As  against  this 
proposition  appellant  cites  the  case  of  Gaven  V.  Hagen, 
15  Cal.  208,  in  which,  he  contends,  this  court  made  a 
decision  to  the  contrary  effect. 

That  case,  however,  does  not,  in  our  opinion,  clearly 
decide  the  proposition  for  which  the  appellant  is  con- 
tending. It  is  said  in  the  opinion,  and  is  undoubt- 
edly true,  that  a  conveyance  by  the  grantee  of  a  vendor 
of  real  property,  together  with  an  assignment  of  the 
vendor's  covenants,  gives  to  the  vendee  all  that  he 
would  obtain  by  a  literal  performance  of  the  vendor's 
contract,  but  it  was  not  decided,  and  the  case  did  not 
require  a  decision,  that  the  vendee  is  obliged  to  accept 
such  substantial  performance  in  place  of  strict  and  lit- 
eral performance. 

And,  even  if  it  had  been  so  decided,  section  1731  of 
the  Civil  Code,  since  enacted,  prescribes  the  rule  that: 
"An  agreement  to  sell  real  property  binds  the  seller  to 
execute  a  conveyance  in  form  sufficient  to  pass  the  title 
to  the  property."  Under  this  provision  of  the  code  it 
may  be  that  the  vendee  of  real  property  is  entitled,  if 
he  chooses  to  stand  upon  his  strict  legal  right,  to  de- 
mand the  literal  performance  of  the  vendor's  contract  to 
convey,  and  that  he  cannot  be  compelled  to  accept  a 
substantial  compliance  by  a  conveyance  from  a  third 
party.  But,  if  this  be  conceded,  we  are  also  of  the 
opinion  that  when  in  a  case  of  this  kind,  where  per- 
formance only  becomes  due  upon  demand  and  offer  to 
perform  concurrent  conditions,  and  at  the  time  the  de- 
mand and  offer  are  made  by  the  vendee  the  vendor  ten- 
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ders  the  deed  of  a  third  party  which  will  convey  a  perfect 
title,  the  objection  to  such  deed  should  be  specified  by 
the  vendee  in  order  that  the  vendor  may  have  a  reason- 
able opportunity  of  obviating  it.  (Civ.  Code,  sec.  1501.) 
For  in  such  a  case,  where  the  holder  of  the  title  is  will- 
ing and  ready  to  convey  to  the  vendee  at  the  request  of 
the  vendor,  it  is  to  be  presumed  he  would  be  equally 
ready  and  willing  to  convey  to  the  vendor  in  order  that 
he  might  literally  comply  with  his  contract. 

In  this  case  it  does  not  appear  that  Royal  objected  to 
the  deed  tendered  because  it  was  the  deed  of  Lucius 
Dennison,  and  not  the  deed  of  G.  L.  Dennison,  his  ven- 
dor. On  the  contrary,  it  appears  that  he  refused  the 
deed  because  he  was  claiming  payment  in  cash,  and 
having  failed  at  that  time  to  make  his  objection  to  the 
sufficiency  of  the  tender  he  ought  not  to  be  allowed  to 
make  it  now,  unless  the  circumstances  have  so  changed 
as  to  give  him  an  additional  right. 

In  other  words,  we  hold  that  what  occurred  on  July 
8,  1890,  did  not  entitle  Royal  to  maintain  this  action, 
not  only  because  his  own  oj9fer  to  perform  was  coupled 
with  a  condition  which  he  had  no  right  to  impose,  but 
because  he  failed  to  specify  the  objection  he  now  makes 
to  Dennison's  tender — an  objection  which  he  could 
probably  have  obviated  if  made.  It  is  contended,  how- 
ever, that  since  he  could  not  have  obviated  this  objec- 
tion without  taking  a  conveyance  of  the  four  lots  from 
his  father,  they  would  have  immediately  become  sub- 
ject to  the  liens  of  the  several  judgments  above  enum- 
erated, and  that  he  would  not  have  been  able,  therefore, 
to  convey  a  clear  title.  But  what  we  have  said  with 
respect  to  the  other  objection  applies  equally  to  this;  it 
required  to  be  specified  in  order  that  Dennison  might 
have  a  reasonable  opportunity  to  obviate  it;  for  there  is 
no  conclusive  presumption  that  he  could  not  have  paid 
and  satisfied  the  judgments  against  him,  and  thereby 
cleared  off  the  liens  of  his  creditors.  If  we  are  correct 
in  this  view,  it  disposes  of  the  further  contention  of 
respondent  that  the  decree  of  September,  1890,  annull- 
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ing  the  deed  of  October,  1888,  from  G.  L.  Dennison  to 
his  fatha:,  on  the  ground  that  it  was  fraudulent  as  to 
creditors,  put  it  out  of  the  power  of  either  of  them 
to  convey  a  clear  title  to  the  lots.  Upon  a  proper  de- 
mand and  offer  of  performance  by  Royal  the  Dennisons 
might  have  procured  a  satisfaction  or  release  of  the 
judgment  liens,  and  they  were  entitled  to  an  opportunity 
to  do  so. 

The  only  answer  to  this  proposition  that  suggests 
itself  is  that  the  failure  of  defendants  to  satisfy  these 
judgments  before  the  conclusion  of  the  trial  of  this  ac- 
tion, so  as  to  make  their  renewed  and  continuing  tender 
of  their  deed  good,  is  proof  that  they  could  not,  or  would 
not,  clear  the  title.  It  may  be  that  the  circumstances 
are  sufficient  to  prove  the  fact,  but  it  is  not  found  by  the 
superior  court,  and  ought  not  to  be  assumed  in  order 
to  aid  a  recovery  by  a  plaintiff  who  has  never  offered 
to  do  what  he  was  in  equity  bound  to  do. 

He,  as  appears  by  the  findings,  borrowed  from  Denni- 
son $750,  which  he  agreed  should  be  secured  on  these 
four  lots.  The  only  construction  to  be  placed  upon  this 
finding  is  that  the  parties  to  the  original  verbal  con- 
tract for  an  exchange  of  lands,  upon  a  new  considera- 
tion, added  another  term  to  the  contract  to  the  effect 
that  Royal  would  not  only  convey  his  house  and  lot,  but 
would  repay  the  $750  before  demanding  a  conveyance 
of  the  four  lots.  This  he  has  never  at  any  time  offered 
to  do,  and  the  effect  of  the  present  judgment,  if  sus- 
tained, would  be  to  restore  to  him  his  house  and  lot, 
and  to  leave  Dennison  without  any  security  for  his 
money.  We  think  he  should  pay  or  tender  this  money, 
as  well  as  a  conveyance  of  the  house  and  lot,  in  order 
to  put  Dennison  in  default. 

The  judgment  and  order  are  reversed,  and  cause  re- 
manded. 

McFarland,  J.,  and  Van  Fleet,  J.,  concurred. 

Temple,  J.,  concurring. — I  concur  in  the  judgment 
and  in  the  opinion  except  in  what  is  said  in  regard  to 
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the  loan  of  $750.  I  think  this  was  a  distinct  contract, 
and  in  no  sense  a  modification  of  the  contract  for  the 
exchange  of  land.  It  was  an  attempt  to  create  a  mort- 
gage by  parol  upon  the  equitable  title  of  Royal  to  the 
land  which  Dennison  had  agreed  to  convey.  Not  being 
in  writing  it  was  void. 

Harrison,  J.,  concurred  in  the  above. 


[No.    19441.    In   Bank.— October     12,     1895.] 

THE  PACIFIC  MUTUAL  LIFE  INSURANCE  COM- 
PANY, Respondent,  v.  JOHN  C.  FISHER  et  al.. 
Defendants.    J.  W.  REID  et  al.,  Appellants. 

Nonsuit— Conflict  of  Evidence. — ^Whcrc  there  is  a  conflict  in  the 
evidence,  and  some  evidence  tends  to  sustain  the  plaintiff's  case, 
a  motion  for  a  nonsuit  should  not  be  granted. 

Id.— Vaudity  of  Contract.— Where  there  is  a  conflict  in  the  evi- 
dence as  to  what  were  the  terms  of  the  contract  sued  upon,  and 
as  to  whether  it  contained  terms  which  rendered  it  void,  it 
cannot  be  assumed  for  the  purposes  of  a  motion  for  nonsuit 
that  the  contract  contained  terms  rendering  it  void. 

Mechanics'  Liens — Claiic  of  Lien — Date  of  Contract— Variance. — 
A  claim  of  mechanic's  lien  is  not  rendered  void  by  an  incorrect 
statement  as  to  the  date  of  the  contract;  and  although  the  con* 
tract  proved  shows  a  substantial  variance  of  two  years  subse- 
quent to  the  date  set  forth  in  the  claim  of  lien,  such  variance  is 
not  so  material  as  to  be  fatal  to  the  claimant's  case,  where  the 
terms  and  conditions  of  the  contract,  which  are  the  essential  ele- 
ments contemplated  by  the  statute  to  be  stated  in  the  claim  of 
lien,  are  therein  correctly  set  forth. 

Id. — Date  of  Ownership  of  Land  and  Building. — ^The  fiact  that 
at  the  date  of  the  contract  incorrectly  specified  in  the  claim  of 
lien  neither  of  the  parties  with  whom  the  contract  was  made 
was  owner  of  the  real  estate  upon  which  the  building  was  sub- 
sequently constructed  is  not  material  where  it  appears  that 
when  the  contract  was  actually  entered  into,  either  or  both  of 
them  were  the  owners  of  the  property,  and  were  such  owners 
at  all  times  when  the  work  was  being  performed  under  the 
contract. 

Id. — Claim  of  Lien  by  Partnership — Assignment  to  One  Partner 
— Signature  of  Firm  Name  by  Plaintiff. — ^A  claim  of  lien  filed 
by  a  partnership  may  be  assigned  in  writing  in  the  name  of  the 
partnership  to  one  of  the  partners  individually,  and  the  fact 
that  the  transfer  was  made  by  the  plaintiff  in  the  name  of  the 
partnership  to  himself  individually  is  immaterial  where  the 
other  members  of  the  firm  do  not  object  to  the  assignment,  and 
such  assignment  is   valid   as  against  the   owners  of  the  property. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    E.  S.  Torrance,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gibson  &  Titus,  for  Appellants. 

The  nonsuit  should  not  have  been  granted,  as,  although 
the  evidence  shows  that  the  contract  was  entered  into 
by  Reid  Brothers  with  the  opera  house  company,  it  was 
made  with  John  C.  Fisher,  as  agent  and  president  of 
the  company,  and  his  acts  were  adopted  and  approved 
by  the  company.  And,  although  the  assignment  of  the 
claim  and  lien  was  made  by  one  partner  alone,  it  was 
valid,  as  a  general  partner  has  authority  to  do  whatever 
is  necessary  to  carry  on  the  business  in  the  ordinary 
manner,  and  for  this  purpose  may  bind  his  copartners 
by  an  agreement  in  writing.  (Civ.  Code,  sec.  2429;  Par- 
sons on  Partnership,  163 ;  Mechanics'  Bank  V.  Hildreth, 
9  Cush.  360;  Russell  v.  Swan,  16  Mass.  314.) 

Fox  &  Kellogg,  and  Parrish  &  Mossholder,  for  Re- 
pondents. 

One  partner  alone  has  no  power  to  make  an  assign- 
ment of  partnership  property.  (Civ.  Code,  sees.  2229- 
31,  2406,  2410,  2411;  Croswell  V.  Lehman,  54  Ala.  363; 
25  Am.  Rep.  684;  Nelson  V.  Hayner,  66  IlL  487.) 

Garoutte,  J. — ^The  present  action  is  a  consolidated 
action  involving  the  respective  rights  of  plaintiff  as  a 
mortgagee,  and  the  rights  of  defendants  and  appellants 
as  owners  and  lien  claimants.  This  appeal  is  brought 
by  J.  W.  Reid,  a  lien  claimant,  who  was  nonsuited  by 
the  trial  court,  the  appeals  of  all  the  other  appellants 
having  been  heretofore  dismissed  upon  motion.  Reid's 
rights  are  based  upon  a  claim  for  services  as  architect 
in  the  preparation  of  plans  and  specifications  to  be  used 
in  the  erection  of  the  San  Diego  Opera  House,  and  as 
the  superintendent  of  such  building  during  the  process 
of  construction. 

Respondent  presents  various  grounds  as  sufficient  to 
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sustain  the  action  of  the  trial  court  in  granting  the  non- 
suit, and  we  assume  that  the  best  reasons  disclosed  by 
the  record  have  been  advanced.  We  proceed  to  exam- 
ine them  in  detail. 

1.  The  contract  upon  which  Reid  seeks  to  recover  is 
stated  in  his  claim  of  lien  as  follows :  "That  on  or  about 
the  twenty-second  day  of  January,  1889,  the  said  Reid 
Brothers  entered  into  a  contract  with  John  C.  Fisher, 
as  agent  of  the  said  owners,  under  and  by  which  said 
Reid  Brothers  agreed  to  furnish  the  said  architectural 
drawings,  plans,  and  specifications,  and  to  superintend 
the  erection  and  construction  of  said  building;  and  the 
said  Fisher  and  said  San  Diego  Opera  House  Company, 
a  corporation,  agreed  to  pay  for  the  said  architectural 
drawings,  plans,  and  specifications  ....  an  amount  of 
money  equal  to  five  per  centum  of  the  total  cost  of  con- 
struction, erection,  and  completion  of  said  building." 

It  is  now  asserted  that  the  lien  claimant  at  the  trial 
must  stand  upon  the  contract  set  out  in  his  claim  of 
lien,  and  that  no  such  contract  was  proven.  That  con- 
tract was  of  the  date  of  January  23,  1889,  while  the 
contract  proven  was  entered  into  on  or  about  April  27, 
1891,  being  more  than  two  years  subsequent  to  the  date 
set  forth  in  the  claim  of  lien.  This  is  a  most  substan- 
tial variance  as  to  time,  but  we  do  not  think  it  so  mate- 
rial as  to  be  fatal  to  the  claimant's  case.  In  actions 
brought  for  the  foreclosure  of  mechanics'  liens  the  day 
upon  which  contracts  are  entered  into  is  a  matter  of 
little  importance.  It  is  practically  immaterial,  for  no 
rights  are  fixed  by  it,  and  nothing  is  dependent  upon 
it.  For  the  purposes  of  description  and  identity  the 
date  of  the  contract  is  in  a  sense  material,  for  the  party 
to  be  charged  must  have  notice  of  the  particular  con- 
tract upon  which  the  lien  claimant  intends  to  rely  at 
the  trial.  But  here  the  terms  and  conditions  of  the 
contract  are  stated,  and  they  are  the  essential  elements 
contemplated  by  the  statute  to  be  stated  in  the  claim  of 
lien.  We  think  them  amply  sufficient  to  identify  this 
contract  and  put  the  defendant  upon  his  proof,  notwith- 
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standing  the  plaintiff's  evidence  at  the  trial  as  to  the 
time  when  the  contract  was  entered  into  varies  materi- 
ally from  the  date  set  out  in  his  claim  of  lien.  Indeed, 
it  may  be  said  to  be  doubtful  if  the  statute  requires  such 
a  statement  in  the  claim  of  lien.  There  was  evidence 
that  Fisher  entered  into  the  contract  individually  with 
the  architect;  there  was  evidence  that  he  entered  into 
the  contract  with  the  architect  as  the  agent  of  the  opera 
house  company;  and  there  was  evidence  that  the  opera 
house  company  directly  entered  into  the  contract  inde- 
pendently of  Fisher.  Under  such  conditions  a  nonsuit 
should  not  have  been  granted  for  lack  of  evidence  in 
this  regard.  Again,  there  was  evidence  that  the  archi- 
tect agreed  to  take  one-half  or  one-third  of  the  contract 
price  in  stock  of  the  opera  house  company,  and  there 
was  other  evidence  that  the  full  amount  was  to  be  paid 
in  money.  This  evidence  also  furnished  no  ground  for 
a  nonsuit,  and  in  the  face  of  such  a  conflict  respondent 
has  no  right  to  assume  that  part  of  the  contract  price 
was  to  be  paid  in  stock,  and  has  no  right  to  argue  there- 
from that,  consequently,  the  contract  was  void  and  the 
nonsuit  justified.  Where  there  is  a  conflict  in  the  evi- 
dence a  motion  for  a  nonsuit  should  never  be  granted. 
3.  The  evidence  discloses  that  neither  Fisher  nor  the 
opera  house  company  was  the  owner  of  the  real  estate 
upon  which  the  building  was  subsequently  constructed 
in  January,  1889,  when  the  contract  is  alleged  to  have 
been  made,  but  we  do  not  think  this  fact  is  material. 
We  know  of  no  reason  why  parties  desirous  of  erecting 
buildings  have  not  the  right  to  contract  for  their  erec- 
tion, even  though  at  the  time  they  do  not  own  the  realty 
upon  which  the  buildings  are  to  be  erected;  and  we  do 
not  see  how  the  question  is  at  all  material  or  pertinent 
to  any  litigation  which  might  subsequently  arise  from 
the  claims  of  lienholders;  but  beyond  this,  we  have 
shown  that  the  date  of  the  contract  was  a  false  date, 
and  the  evidence  fully  indicates  that  when  the  contract 
was  actually  entered  into,  in  April,  1891,  Fisher,  or  the 
opera  house  company,  or  both,  were  the  owners  of  the 
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property,  and  were  the  owners  at  all  times  when  work 
was  being  performed  in  the  construction  thereof. 

4.  The  claim  of  lien  was  filed  by  Reid  Brothers,  a 
partnership  consisting  of  three  brothers,  of  whom  this 
appellant  was  one.  Plaintiff  brought  this  action,  rely- 
ing upon  an  assignment  from  the  partnership.  This 
assignment  was  in  writing,  and  was  made  by  plaintiff 
in  the  name  of  the  partnership  to  himself,  individually. 
Respondent  attacks  this  assignment  as  invalid.  In  Caul- 
field  V.  Sanders,  17  Cal.  570,  it  was  held  that  one  partner 
might  transfer  a  partnership  account  to  a  third  party, 
and  we  see  no  reason  why  the  same  rule  does  not  apply 
in  the  present  case;  but  we  think  it  sufficient  to  say 
that  the  other  members  of  the  firm  are  not  here  object- 
ing to  the  assignment;  and,  as  against  all  parties  stand- 
ing in  the  position  of  these  respondents,  we  think  it 
sufficient. 

We  find  nothing  further  disclosed  by  the  record  de- 
manding our  consideration. 

For  the  foregoing  reasons  the  judgment  in  favor  of 
the  plaintiff  and  def^dant,  Fisher  and  the  San  Diego 
Opera  House  Company,  as  against  the  appellant  Reid, 
is  reversed. 

Harrison,  J.,  Temple,  J.,  and  McFarland,  J.,  con- 
curred. 

Hearing  in  Bank  denied. 
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[S.  F.  No.   14.    In  Bank.— October  19,   1895] 

MARKET  STREET  RAILWAY  COMPANY,  Respond- 
ent, V.  I.  W.  HELLMAN,  Appellant. 

COKPORATIONS — CONSOUDATION  —  StKEET     RAILWAY     COMPANIES  —  CON- 

STBUCTiON  OF  CoDE.— The  provisions  of  the  Civil  Code  in  relation 
to  the  consolidation  of  railroad  and  street  railroad  corporations 
apply  equally  to  corporations  formed  aqd  existing  before  and  after 
the  adoption  of  the  Civil  Code,  and  a  legal  consolidation  may  be 
made  of  street  railroad  corporations  organized  prior  to  the  adop- 
tion of  the  Civil  Code,  with  such  corporations  organized  under 
the  Civil  Code,  regardless  of  whether  all  of  the  corporations  or- 
ganized before  its  adoption  have  elected  to  continue  their  existence 
under  the  code. 

Id. — ^Former  Statute  Providing  for  Consolidation — Re-enactment 
IN  Code. — ^The  statute  of  1861,  in  relation  to  the  formation  of 
railroad  companies,  provides  for  their  consolidation  in  precisely 
the  same  manner  as  that  specified  in  the  Civil  Code,  and  the 
code  provision  is  a  substantial  re-enactment  of  the  existing  law 
with  slight  changes  of  verbiage,  none  of  which  go  to  any  essen- 
tial requisite  in  consolidation.  • 

Id. — Constitutional  Law — Rights  of  Nonconsenting  Stockholders 
— ^Amendment  or  Corporate  Charters. — Under  the  constitution 
of  1849  and  that  of  1879  the  legislature  may  by  general  laws 
provide  for  the  organization  of  corporations,  and  may  repeal  or 
amend  and  change  such  general  laws  at  will,  and  when  an  indi- 
vidual becomes  a  stockholder  in  a  corporation  he  impliedly  as- 
sents to  the  right  of  the  legislature  to  alter  and  amend  the  law, 
and  it  is  competent  for  the  legislature  under  such  reserved  power 
of  amendment  or  repeal  to  provide  for  the  consolidation  of  corpora- 
tions by  a  majority  vote  of  the  stockholders  without  reference 
to  the  will  of  dissenting  stockholders. 

Id. — Consent  of  Stockholders  to  Consolidation. — ^Where  all  of  the 
constituent  corporations,  excepting  one,  were  either  organized 
under  the  code  or  had  elected  to  continue  their  existence  there- 
under, and  where  it  appears  that  the  stockholders  of  the  other 
constituent  corporation  formed  prior  to  the  code  had  unanimously 
ratified  and  adopted  all  the  proceedings  relating  to  the  consolida- 
tion, and  such  corporation  had  conveyed  all  of  its  property  to  the 
other  corporation  with  their  consent,  there  can  be  no  rational  ob- 
jection to  the  right  of  consolidation  of  all  the  constituent  corpora- 
tions. 

Id. — ^Terms  of  Consoudation — Power  of  Directors — Authorization 
BY  Stockholders — Construction  of  Code. — ^Under  section  473  of 
the  Civil  Code,  the  terms  of  the  consolidation  are  left  to  the 
several  boards  of  directors,  with  no  limitations  upon  their  power, 
except  that  the  written  consent  of  the  holders  of  three-fourths 
of  all  the  stock  of  each  constituent  corporation  is  essential  to  the 
validity  of  the  consolidation,  and  it  is  not  essential  that  the  stock- 
holders shall  agree  among  themselves  upon  a  specific  plan  of 
consolidation,  but  it  is  sufficient  for  them  to  sign  a  consent  m  the 
nature  of  an  authorization  or  power  to  the  directors  to  act, 
which  may  as  well  be  executed  before  action  taken  by  the  di- 
rectors as  assented  to  at  the  time  of^heir  action,  or  subsequently 
thereto,    and    where  the  authority  given  by  three-fourths  of   the 
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stockholders  is  broad  enough  to  cover  any  action  that  might  be 
agreed  upon  by  the  directors,  their  action  is  binding  upon  the 
stockholders. 

Id. — Effect  of  Consolidation— New  Corporation — ^Term  of  Existence 
— Terms  of  Constitxjent  Corporations. — ^The  consolidated  cor- 
poration becomes  a  new  and  distinct  corporation  which  may  be 
organized  for  the  term  of  fifty  years,  irrespective  of  the  term 
of  existence  of  the  constituent  corporations,  and  it  cannot  be 
objected  to  the  consolidation  that  it  has  the  effect  to  extend 
the  existence  of  the  constituent  corporations  beyond  the  period 
of  fifty  years  fixed   for  each  of  them. 

Id. — Number  of  Consenting  Stockholders. — It  is  sufficient  that  the 
number  of  consenting  stockholders  of  each  constituent  corpora- 
tion shall  be  three-fourths  of  the  outstanding  stock,  and  it  is 
not  required  that  the  consent  shall  be  by  the  owners  of  three- 
fourths  of  the  entire  nominal  capital  stock  of  the  corporation. 

Id. — ^VoTES  BY  Trustees  of  Stock. — A  trustee  of  stock  is  the  legal 
owner  of  the  stock,  and  as  against  the  corporation  and  all  the 
world,  except  his  cestui  que  trust,  he  may  vote  the  stock  for  all 
purposes,  including  the  purpose  of  consolidation  of  the  corpora- 
tion. 

Id.— Right  of  (Sdrporation  to  Hold  Stock  in  Another— Organi- 
zation OF  Corporation. — Under  the  Civil  Code  a  private  cor- 
poration may  be  formed  for  any  purpose  for  which  individuals 
may  lawfully  associate  themselves,  and  a  corporation  may  be 
organized  for  the  purpose  of  purchasing,  holding,  and  selling 
stock  in  other  corporations,  and,  in  such  case,  the  corporation 
has  a  right  under  its  charter  to  purchase  and  hold  stock  in 
another  corporation,  and  may  vote  if  for  the  purpose  of  consoli- 
dation. 

Id. — Power  of  Executors  to  Represent  Stock— Transfer.— The  ex- 
ecutors of  a  deceased  person  may  represent  the  stock  standing 
on  the  books  of  a  corporation  in  his  name,  and  may  vote  such 
stock  for  the  purpose  of  consolidation,  without  the  necessity  of 
a  transfer  of  the  stock  to  them. 

Id. — Power  of  Attorney— Acceptance  of  Stock  by  Principal— Rati- 
fication.— ^Where  the  consent  to  a  consolidation  of  one  of  the 
constituent  corporations  was  made  by  the  agent  of  a  stockholder 
under  a  power  of  attorney,  the  sufficiency  of  the  power  of  attor- 
ney to  authorize  the  consent  is  not  material  where  it  appears 
that  the  principal  surrendered  his  stock  in  the  constituent  com- 
pany of  which  he  was  a  member  and  received  corresponding  stock 
in  the  new  consolidated  company,  with  full  knowledge  of  all  the 
facts,  and  such  action  by  the  stockholder  amounts  to  a  ratifi- 
cation of  the  act  of  the  agent  which  is  equivalent  to  an  original 
authority  for  his  act. 

Id. — Consent  to  Consolidation  by  Trustees  of  Stock — Cancella- 
tion OP  Certificates. — Where  the  trustees  of  stock  consented 
to  the  consolidation  of  the  corporation  prior  to  the  cancellation 
of  the  certificates  held  by  them  in  trust,  it  is  immaterial  that  the 
stock  so  held  in  trust  by  them  was  subsequently  canceled. 

Id. — Notice  of  Consolidation. — A  notice  of  consolidation  of  cor- 
porations stating  in  substance  that  pursuant  to  the  statute  the 
several  constituent  corporations,  naming  them,  upon  the  written 
consent  of  the  stockhdWers  holding  more  than  three-fourths  in 
value  of  all  the  stock  of  each  of  said  corporations,  and  by  agree- 
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ment  of  the  respective  boards  of  directors  of  said  corporations 
made  and  entered  in  accordance  with  such  consent,  and  pursuant 
to  the  statute,  have  consolidated  and  amalgamated  their  capi- 
tal stock,  debts,  property,  assets,  and  franchises,  under  a  speci- 
fied corporate  name  and  style,  is  a  sufficient  notice  of  consoli- 
dation. 

Id. — Publication  of  Notice. — ^The  publication  of  the  notice  of  consoli- 
dation for  one  full  month  in  two  daily  newspapers  published  in 
San  Francisco,  and  five  consecutive  times  in  a  weekly  newspaper 
published  weekly  in  another  county  into  or  through  which  any 
of  the  roads  may  run,  and  a  publication  daily,  Sundays  excepted, 
in  a  newspaper  published  at  Sacramento,  which  is  not  published 
on  Sundays,  from  October  i8th  to  November  17th,  both  days  in- 
clusive, is  a  sufficient  publication  of  the  notice  of  consolidation  for 
one  month  in  each  of  the  newspapers,  in  compliance  with  section 
473  of  the  Civil  Code. 

Id. — Issuance  op  Bonds  by  Consolidated  Corporation — Sufficiency 
OF  Notice  and  Resolution. — Where  the  constituent  corporations 
had  an  outstanding  indebtedness  secured  by  mortgage  upon  their 
several  railroads,  amounting  in  the  aggregate  to  seven  million 
and  thirty-five  thousand  dollars,  and  the  capital  stock  of  the 
consolidated  company  was  eighteen  million  seven  hundred  and  fifty 
thousand  dollars,  a  notice  to  the  stockhoders  of  a  meeting  to 
consider  and  act  upon  a  proposition  to  create  the  bonded  in- 
debtedness of  the  consolidated  corporation  to  an  amount  in  the 
aggregate  of  seventeen  million  five  hundred  thousand  dollars,  a 
portion  thereof  to  be  used  in  retiring  the  existing  bonded  in- 
debtedness and  to  increase  the  bonded  indebtedness  to  an 
amount  in  the  aggregate  of  seventeen  million  five  hundred  thous- 
and dollars,  and  to  mortgage  the  property,  and  a  resolution  adopt- 
ed at  the  stockholders'  meeting  that  a  bonded  indebtedness  to  the 
amount  of  seventeen  million  five  hundred  thousand  dollars  be 
created,  and  also  that  the  bonded  indebtedness  be  increased  to 
the  amount  in  the  aggregate  of  seventeen  million  five  hundred 
thousand   dollars,  are  not  void  for   indefiniteness   or  uncertainty. 

Id. — Creation  and  Increase  of  Bonded  Indebtedness — ^Retirement 
OF  Existing  Bonds. — ^A  corporation  may  create  a  bonded  indebt- 
edness not  to  exceed  the  amount  of  its  capital  stock  and  a 
proposition  to  issue  seventeen  million  five  hundred  thousand  dol- 
lars in  bonds  of  the  consolidated  corporation  whose  stock  is  eigh- 
teen million  seven  hundred  and  fifty  thousand  dollars  is  not  in 
violation  of  the  statute  where  there  are  strictly  no  other  out- 
standing bonds  of  the  consolidated  corporation;  but  where  the 
consolidated  corporation  has  agreed  with  the  constituent  cor- 
porations to  assume  and  pay  all  of  their  bonded  indebtedness,  it 
may  treat  the  outstanding  bonded  indebtedness  as  its  own  obliga- 
tion, and  provide  for  the  payment  and  retirement  thereof  out  of 
the  issuance  of  its  bonds,  and  there  is  nothing  indefinite  or  un- 
certain in  a  notice  and  resolution  to  create  a  bonded  indebted- 
ness of  seventeen  million  five  hundred  thousand  dollars  of  a 
consolidated  corporation,  a  portion  of  which  is  to  be  used  in 
retiring  the  existing  bonded  indebtedness,  and  thereby  to  increase 
its  bonded  indebtedness  up  to  the  amount  in  the  aggregate  of 
seventeen  million  five  hundred  thousand  dollars. 

Id. — Novation  of  Indebtedness — Assumption  of  Indebtedness — Elec- 
tion OF  Creditors. — ^There  can  be  no  irovation  of  the  indebtedness 
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of  the  constituent  corporations  without  the  consent  of  the  credit- 
ors of  those  corporations;  but  where  the  consolidated  corpora- 
I   tion   has  assumed  the  liabilities  of   the  several  constituent    com- 

\i  panies,  although  the  creditors  are  not  compelled  to  have  recourse 
to  the  new  company,  they  may  elect  to  do  so  and  recover. 

Id. — Stockholders'  Meeting — Representation  by  Proxy — By-Laws 
OF  CoRTORATiON. — A  Corporation  may  by  its  by-laws  provide  that 
the  stockholders  may  vote  by  proxy  at  any  meeting  of  the  stock- 
holders, and  in  pursuance  of  such  by-laws  the  stockholders  may 
be  represented  by  proxy  at  a  meeting  of  the  stockholders  at  which 
a  bonded  indebtedness  is  authorized. 

Id. — Representation  of  Corporation — Ratification  of  Proxies. — ^A 
corporation  which  is  a  stockholder  in  the  consolidated  corpora- 
tion may  authorize  its  secretary  to  vote  its  stock,  and  where  a 
portion  of  its  stock  stood  on  the  books  of  the  company  in  the 
names  of  pledgees  who  authorized  the  stock  to  be  voted  by  proxy, 
it  may  ratify  and  confirm  the  acts  of  the  proxy,  and  such  ratifica- 
tion is  equivalent  to  previous  authority. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
the  City  and  County  of  San  Francisco.  William  T, 
Wallace,  Judge. 

The  facts  are  stated  in  the  opinion. 

Robert  Y.  Hayne,  for  Appellant. 

The  consolidation  was  not  legally  effected,  for  the 
reason  that  some  of  the  constituent  corporations  were 
organized  under  the  old  laws,  and  did  not  continue  their 
existence  under  the  code;  while  others  elected  to  con- 
tinue their  existence  under  the  code,  and  the  consolida- 
tion proceedings  were  had  under  the  provisions  of  the 
code.  There  is  no  authority  of  law  for  the  consolidation 
of  code  corporations  with  corporations  organized  under 
the  old  laws.  (Civ.  Code,  sec.  288.)  The  provisions  of 
the  Civil  Code  under  which  the  consolidation  proceed- 
ings were  had  (sees.  473,  510)  are  unconstitutional  and 
void;  for  the  direct  and  necessary  effect  is  to  force 
upon  nonconsenting  stockholders  of  one  corporation  the 
debts  and  obligations  of  others  which  they  never  agreed 
to  assume.  {Ashton  v.  Dashaway  Assn.,  84  Cal.  61 ;  Cook 
on  Stockholders,  3d  ed.,  sec.  896;  Mowrey  V.  Indianapolis 
etc.  R.  R.  4  Biss.  78;  Clearwater  v.  Meredith,  1  Wall.  39; 
McCray  v.  Junction  R.  R.  Co.,  9  Ind.  359;  Black  V.  Dela- 
ware etc.  Canal  Co.,  24  N.J.Eq.  455;  AfiZte  V.  Central  RJt. 
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Co.,  41  N,  J.  Eq.  1 ;  New  Orleans  etc.  R.  R.  Co.  V.  Harris, 
27  Miss,  517;  Mansfield  etc.  R.  R.  Co.  v.  Brown,  26  Ohio 
St  223;  Kean  V.  Johnson,  9  N.  J.  Eq.  401;  Kenosha  etc. 
R.  R.  Co.  V.  Marsh,  17  Wis.  13 ;  Gardner  y.  Hamilton  etc. 
Ins.  Co.,  33  N.  Y.  421 ;  Stevens  V.  Rutland  etc.  R.  R.  Co., 
29  Vt.  545;  New  Jersey  etc.  Ry.  Co.  V.  Strait,  35  N.  J.  L. 
322;  Hamilton  Ins.  Co.  v.  Hobart,  2  Gray,  543.)  The 
attempted  consolidation  was  illegal  and  void,  because  no 
plan  or  manner  of  consolidation  was  agreed  to  in  writ- 
ing by  three-fourths  in  value  of  the  capital  stock  of  each 
constituent  corporation,  as  required  by  section  473  of 
the  Civil  Code.  (Mowrey  V.  Indianapolis  etc.  R.  R.  Co., 
supra;  Mansfield  etc.  R.  R.  Co.  V.  Drinker,  80  Mich.  124; 
Tuttle  V.  Michigan  etc.  R.  R.  Co.,  85  Mich.  247;  Clear- 
water  v.  Meredith,  supra;  McCray  V.  Junction  R.  R.  Co., 
supra.)  The  consolidation  had  the  effect  of  prolonging 
the  existence  of  the  constituent  corporation  beyond  fifty 
years,  which  is  prohibited.  (Civ.  Code,  sees.  290,  401.) 
The  requisite  number  of  stockholders  of  many  of  the  con- 
stituent corporations  did  not  consent  to  the  consolida- 
tion. All  that  was  attempted  was  to  get  three-fourths 
of  the  outstanding  stock,  which  was  not  sufficient. 
(Civ.  Code,  sec.  473.)  Executors  have  no  authority  to 
vote  stock  standing  in  the  name  of  the  decedent,  and 
the  subsequent  ratification  by  a  person  holding  a  power 
of  attorney  from  the  heirs  amounts  to  nothing.  (Civ. 
Code,  sec.  313;  Johnston  v.  Wright,  6  Cal.  375;  Blum  v. 
Robertson,  24  Cal.  140.)  One  corporation  cannot  hold 
stock  in  another  corporation.  (Holmes  etc.  Mfg.  Co.  V. 
Holmes  etc.  Metal  Co.,  127  N.  Y.  252;  24  Am.  St.  Rep. 
448.)  The  notice  of  the  consolidation  was  not  sufficient 
in  that  it  was  not  given  before  the  completion  of  the  pro- 
ceedings, nor  were  the  various  publications  synchronous 
for  the  period  of  a  month.  (Civ.  Code,  sec.  473.)  The 
notice  of  the  meeting  of  stockholders  to  create  a  bonded 
indebtedness  is  entirdy  insufficient,  as  it  does  not  state 
the  amount  of  bonded  indebtedness  which  it  is  proposed 
to  create,  or  the  amount  to  which  it  is  proposed  to  in- 
crease such  indebtedness.     (Civ.  Code,  sec.  359.) 
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/.  E.  Foulds,  for  Respondent 

Where  there  is  a  reserved  power  of  amendment  or 
repeal  of  a  railroad  charter  in  the  constitution,  the 
legislature  may  extend  the  powers  of  railroad  corpora- 
tions to  any  business  of  the  same  kind,  or  authorize 
their  consolidation,  without  the  unanimous  consent  of 
the  stockholders,  and  all  subscriptions  of  stock  are  to 
be  deemed  as  made  with  reference  to  the  power  of  the 
legislature  to  authorize  such  changes,  as  much  so  as  if 
there  were  original  authority  therefor.  (Durfee  v.  Old 
Colony  etc.  R.  R.  Co.,  5  Allen,  230,  242-46;  Bish  V.  Johvr 
son,  21  Ind.  299 ;  Sparrow  v.  EvansviUe  etc.  R.  R.  Co.,  7 
Ind.  369;  Hanna  V.  Cincinnati  etc.  R.  R.  Co.,  20  Ind.  30; 
Agricultural  Branch  R.  R.  Co.  V.  Winchester,  13  Allen, 
32,  33;  Northern  R.  R.  Co.  v.  Miller,  10  Barb.  281,  282; 
Moore  V.  Hvdson  River  R.  R.  Co.,  12  Barb.  159 ;  Schenec- 
tady etc.  Plankroad  Co.  V.  Thatcher,  11  N.  Y.  108,  109, 
114;  Buffalo  etc.  R.  R.  Co.  V.  Dudley,  14  N.  Y.  338;  Mat- 
ter of  Lee  etc.  Bank,  21  N.  Y.  9;  Bailey  V.  Hollister,  26 
N.  Y.  116;  Albany  etc.  R.  R.  Co.  V.  BrovmeU,  24  N.  Y. 
350;  Meadow  Dam  Co.  V.  Gray,  30  Me.  547;  New  York 
etc.  R.  R.  Co.  V.  Waterbury,  60  Conn.  1 ;  Bangor  etc.  R.  R. 
Co.  V.  Smith,  47  Me.  34;  Oldtown  etc.  R.  R.  Co.  v.  Veazie, 
39  Me.  580;  Illinois  River  R.  R.  Co.  V.  Beers,  27  111.  185; 
Banet  v.  Alton  etc.  R.  R.  Co.,  13  111.  504;  Mowrey  V. 
Indianapolis  etc.  R.  R.  Co.,  4  Biss.  79;  Bishop  V.  Brain- 
erd,  28  Conn.  289,  cited  and  approved  in  Nugent  V.  St*- 
pervisors,  19  Wall.  241,  242.)  It  is  immaterial  whether 
the  corporate  existence  of  the  Potrero  and  Bay  View 
Railroad  Company  has  or  has  not  become  legally  merged 
in  that  of  the  consolidated  body,  as  in  addition  to  the 
unanimous  consent  of  all  its  officers  and  stockholders  to 
the  consolidation,  there  is  a  conveyance  of  all  its  prop- 
erty rights  and  its  street  railway  franchise  to  the  con- 
solidated corporation,  with  the  unanimous  consent  of 
its  stockholders.  (Colton  v.  Seavey,  22  Cal.  501 ;  Scott 
V.  Whipple,  5  Greenl.  336;  Jackson  V.  Stanford,  19  Ga. 
14;  Tustin  V.  Faught,  23  Cal.  239;  St.  John  V.  Kidd,  26 
Cal.  269;  People  V.  ^  Rue,  67  Cal.  526.)    A  trustee  in 
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whose  names  stock  stands  on  the  books  of  a  corporation 
holds  the  legal  title,  and  may  vote  and  represent  the 
stock  for  the  purposes  of  consolidation.  (Brewster  V. 
Sime,  42  Cal.  139;  In  re  Barker,  6  Wend.  510;  Wilscm  v. 
Central  Bridge  Co.,  9  R.  I.  590;  In  re  Mohawk  etc.  R.  R. 
Co.,  19  Wend.,  135;  In  re  St.  Lawrence  Steamboat  Co., 

44  N.  J.  L.  540;  Conant  V.  MiUaudon,  5  La.  Ann.  542; 
Hoppin  V.  Buffum,  9  R.  I.  513;  11  Am.  Rep.  291;  Matter 
of  North  Shore  etc.  Ferry  Co.,  63  Barb.  556;  Langan  V. 
Francklyn,  20  N.  Y.  Supp.  404.)  A  railroad  company  al- 
lowed by  statute  to  consolidate  with  another  may  pur- 
chase and  hold  its  stock.    (In  re  Rochester  etc.  Ry.  Co., 

45  Hun,  126;  Terhune  V.  Potts,  47  N.  J.  L.  218;  Terhune 
V.  Midland  R.  R.  Co.,  38  N.  J.  Eq.  423.)  Section  303  of 
the  Civil  Code  permits  a  corporation  to  provide  by  its 
by-laws  for  the  mode  of  voting  by  proxy,  and  it  is  well 
settled  by  authority  that  the  right  of  voting  by  proxy 
may  be  so  conferred.  (State  V.  Tudor,  5  Day.  329 ;  5  Am. 
Dec.  162 ;  Commonwealth  v.  Bringhurst,  103  Pa.  St.  137 ; 
Phillips  V.  Wickham,  1  Paige,  590;  Cook  on  Stock  and 
Stockholders,  sec.  610.)  The  executor  or  administra- 
tor of  the  estate  of  a  deceased  person  may  represent  the 
stock  of  the  decedent.     (Civ.  Code,  sec.  313.) 

Searls,  C. — ^This  is  an  appeal  from  a  judgment  in 
favor  of  plaintiff  upon  an  agreed  case  submitted  in  ac- 
cordance with  the  provisions  of  section  1138  of  the  Code 
of  Civil  Procedure. 

The  plaintiff,  the  Market  Street  Railway  Company, 
claimed  to  be  a  consolidated  corporation,  the  result  of 
proceedings  taken  by  eleven  constituent  corporations 
under  sections  473  and  510  of  the  Civil  Code  of  the 
state  of  California.  After  consummating  its  consolida- 
tion and  obtaining  its  final  certificates,  it  took  proceed- 
ings for  the  issuance  of  bonds  secured  by  a  mortgage  or 
deed  of  trust  upon  all  its  property,  which  mortgage  or 
deed  of  trust  was  made  to  the  Union  Trust  Company  of 
San  Francisco.  It  then  made  and  entered  into  a  con- 
tract with  the  defendants  herein  for  the  sale  to  them  of 
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one  million  dollars'  worth  of  said  bonds,  for  which 
defendants  were  to  pay  the  sum  of  one  million  dollars, 
subject,  however,  to  the  conditions  expressed  in  the 
contract  in  the  following  terms :"....  On  the  express 
condition  that  the  amalgamation  and  consolidation  of 
all  of  said  constituent  corporations  into  the  Market 
Street  Railway  Company  above  mentioned  was  properly 
and  legally  effected,  and  the  said  Market  Street  Railway 
Company  is  a  duly  amalgamated,  consolidated,  and  in- 
corporated corporation,  and  the  legitimate  successor  of 
all  of  said  constituent  corporations  and  the  owner  of  all 
the  property  formerly  owned  by  said  constituent  cor- 
porations respectively,  and  entitled  to  dispose  of  and 
encumber  the  same  as  against  every  one,  including  all 
and  every  of  the  stockholders  of  said  constituent  cor- 
porations, and  of  each  of  them,  and  that  all  the  proceed- 
ings authorizing  the  issuance  of  said  bonds  were  prop- 
erly and  legally  taken,  and  that  the  said  bonds  are  valid 
bonds  of  said  Market  Street  Railway  Company,  and  are 
properly  secured  by  said  mortgage  or  deed  of  trust  upon 
all  the  property  mentioned  and  described  therein,  and 
that  said  mortgage  or  deed  of  trust  is  a  valid  security 
upon  all  the  property  mentioned  and  described  therein 
for  the  pa3maent  of  said  bonds,  according  to  the  tenor 
thereof." 

The  plaintiff  tendered  the  bonds  to  the  d^endants, 
who  refused  to  accept  and  pay  for  them  upon  the  ground 
of  their  supposed  invalidity,  and  thereupon,  and  for  the 
purpose  of  avoiding  the  expense  and  delay  of  an  ordi- 
nary action  at  law  to  determine  the  liability  of  the 
defendants  to  purchase  said  bonds,  the  agreed  statement 
herein  was  prepared  and  the  controversy  submitted  to 
the  superior  court  without  action. 

The  cause  comes  up  on  the  judgment-roll,  supported 
by  a  bill  of  exceptions,  the  appeal  having  been  brought 
within  sixty  days  next  after  the  entry  of  judgment.  The 
first  point  made  by  appellant  in  favor  of  reversal  is  that 
the  consolidation  was  not  legally  effected,  for  the  rea- 
sons :    ' 
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1.  Some  of  the  constituent  corporations  were  organ- 
ized under  the  statutes  in  force  prior  to  the  adoption  of 
the  Civil  Code,  and  did  not  continue  their  existence 
under  such  code,  and  hence  that  under  section  288  of 
such  Civil  Code  these  corporations  were  independent  of 
and  not  subject  to  its  provisions,  and  could  not  consoli- 
date with  other  corporations  by  virtue  of  the  authority 
therein  given  so  to  do.  The  Potrero  and  Bay  View 
Railroad  Company  was  organized  in  1366,  under  an  act 
entitled  "An  act  to  provide  for  the  incorporation  of 
railroad  companies  and  the  management  thereof,"  etc., 
approved  May  20,  1861,  and  of  the  several  acts  supple- 
mentary to  and  amending  the  same.  The  City  Railroad 
Company  was  incorporated  in  1863.  The  Central  Rail- 
road Company  was  incorporated  as  a  street  railroad 
company  in  1862. 

The  three  corporations  above  mentioned  were  all  in- 
corporated prior  to  the  adoption  of  the  Civil  Code,  and 
were  constituent  corporations,  with  eight  others  organ- 
ized under  said  Civil  Code  in  the  amalgamated  and  con- 
solidated corporation,  plaintiff  herein.  If  we  read  the 
record  correctly  the  City  Railroad  Company  and  the 
Central  Railroad  Company  elected  to  continue  their  ex- 
istence under  section  287  of  the  Civil  Code,  while  the 
Potrero  and  Bay  View  Railroad  Company  has  not 
done  so. 

Section  288  of  the  Civil  Code,  which  took  effect  at  12 
o'clock  noon  on  January  1,  1873,  provides  as  follows: 
"No  corporation  formed  or  existing  before  12  o'clock 
noon  of  the  day  upon  which  this  code  takes  effect  is 
affected  by  the  provisions  of  part  IV  of  division  I  of 
this  code,  unless  such  corporation  elects  to  continue  its 
existence  under  it  as  provided  in  section  287;  but  the 
laws  under  which  such  corporations  were  formed  and 
exist  are  applicable  to  all  such  corporations,  and  are  re- 
pealed, subject  to  the  provisions  of  this  section." 

The  first  clause  in  the  foregoing  section  is  certainly 
broad  enough  to  apply  to  all  then  existing  corporations 
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which  should  not  elect  under  the  previous  section  to 
continue  their  existence  under  the  code. 

When,  however,  we  consider  the  probable  object  of 
the  legislature  in  its  passage,  in  connection  with  the 
latter  clause  of  the  same  section,  and  with  other  sec- 
tions in  the  same  title,  we  are  led  to  doubt  the  legisla^ 
tive  intent  as  broadly  expressed  in  the  first  clause  of 
section  288.  We  must  bear  in  mind  that  under  the 
constitution  of  1849  corporations  could  be  formed  under 
general  laws,  but  could  not  be  created  under  special 
acts,  and  that  all  laws  pursuant  to  the  section  (art. 
IV,  sec.  31)  were  subject  to  amendment  or  repeal. 
Under  that  provision  of  the  constitution  general  laws 
had  been  enacted  for  the  formation  of  corporations, 
specifying  their  powers,  the  mode  of  their  exercise,  etc. 
These  laws  constituted  the  charters  under  which  cor- 
porations, when  organized  pursuant  to  them,  acted. 
The  laws  conferred  and  measured  their  powers  and  pre- 
scribed the  mode  of  their  exercise. 

The  codes  when  adopted  constituted  a  comprehensive 
system  of  laws,  and  repealed  all  existing  statutes  not 
specially  saved  from  their  operation.  To  save  existing 
corporations  from  annihilation  we  may  fairly  presume 
was  the  paramount  object  of  the  legislature.  Hence 
this  section.  But  the  latter  clause  of  the  same  section 
throws  light  upon  the  more  general  declaration  of  the 
first  clause.  It  is  as  follows :  "But  the  laws  under  which 
such  corporations  were  formed  and  exist  are  applicable 
to  aU  such  corporations,  and  are  repealed,  subject  to  the 
provisions  of  this  section.*' 

Now,  the  laws  under  which  corporations  were  formed 
and  existed  constituted  but  a  small  portion  of  the  whole 
body  of  laws  which  related  to  and  controlled  corporate 
action.  As  only  those  laws  under  which  corporations 
were  formed  and  existed  were  saved,  it  must  follow  that 
the  residue  of  such  laws  were  repealed,  whether  consist- 
ent with  the  code  or  not. 

Section  20  of  the  Civil  Code  is  as  follows:  "No  statute, 
law,  or  rule  is  continued  in  force  because  it  is  consistent 
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with  the  provisions  of  this  code  on  the  same  subject; 
but  in  all  cases  provided  for  by  this  code,  all  statutes, 
laws,  and  rules  heretofore  in  force  in  this  state,  whether 
consistent  or  not  with  the  provisions  of  this  code,  un- 
less expressly  continued  in  force  by  it,  are  repealed  or 
abrogated." 

To  enumerate  all  or  any  considerable  part  of  the  pro- 
visions of  law  applying  to  and  regulating  the  conduct 
of  corporations,  some  of  which  were  penal  in  character, 
and  which  in  nowise  related  to  their  formation  or  exisU 
ence,  would  be  a  work  of  supererogation.  It  is  sufficient 
to  say  that  they  were  not  saved  by  the  code,  and  hence, 
having  ceased  to  exist,  there  are  no  regulations  binding 
upon  corporations,  unless  the  provisions  of  the  Civil 
Code  and  the  several  amendments  thereto  are  applic- 
able. 

We  are  of  opinion  the  clause  in  section  288  that,  "No 
corporation  formed,"  etc,,  is  affected  by  the  provisions 
of  part  IV,  when  read  in  the  light  of  the  later  clause  in 
the  same  section  and  in  the  light  of  other  provisions  of 
the  same  title  and  part,  must  be  construed  as  relieving 
existing  corporations  only  from  such  provisions  as  were 
saved  to  them  from  existing  laws,  viz.,  those  relating  to 
their  formation  and  existence. 

In  the  interpretation  of  statutes  force  and  effect  should 
be  given  to  every  part  thereof  where  it  can  be  done,  and 
the  natural  import  of  words  is  their  literal  sense;  but 
where  it  is  apparent,  from  the  language  used  or  from 
the  context,  that  words  are  used  in  a  restricted  sense, 
and  such  sense  is  essential  in  order  to  give  force  and 
effect  to  other  provisions  of  the  same  statute,  then  the 
literal  sense  is  not  controlling. 

"The  mere  literal  construction  of  a  section  in  a  stat- 
ute ought  not  to  prevail  if  it  is  opposed  to  the  intention 

of  the  legislature  apparent  by  the  statute General 

words  or  clauses  may  be  restricted  to  effectuate  the  in- 
tention or  to  harmonize  them  with  other  express  pro- 
visions." (Sutherland  on  Statutory  Construction,  sec. 
246,  and  cases  there  cited.) 
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The  necessity  of  a  restricted  construction  to  the  first 
clause  of  section  288  is  made  apparent  by  the  subse- 
quent sections  in  the  same  title.  Section  401  of  the 
code,  which  is  a  part  of  the  same  subject,  title,  and  part 
as  section  288,  as  adopted  at  the  same  time,  reads  as  fol- 
lows: "Every  corporation  heretofore  formed  for  any 
purpose  enumerated  in  this  title  for  which  corporations 
may  be  formed  for  a  period  of  time  less  than  fifty  years 
may  at  any  time"  extend  the  term  of  its  existence  to 
fifty  years,  etc.  That  this  section  was  intended  to  apply 
to  existing  corporations  goes  without  saying. 

Again,  section  403,  the  last  section  in  title  I,  which 
relates  to  corporations  generally,  is  as  follows :  "The 
provisions  of  this  title  are  applicable  to  every  corpora- 
tion, unless  such  corporation  is  excepted  from  its  opera- 
tion, or  unless  a  special  provision  is  made  in  relation 
thereto,  inconsistent  with  some  provision  in  this  title, 
in  which  case  the  special  provision  prevails." 

These  are  samples  selected  from  others  which  might 
be  cited  tending  to  illustrate  the  legislative  intent  to 
apply  the  provisions  of  this  part  of  the  code  to  existing 
as  well  as  to  future  corporations,  except  as  to  the  law  of 
their  formation  and  existence.  Part  IV  of  division  I  of 
the  Civil  Code  contains  a  comprehensive  system  for  the 
organization,  existence,  and  duration  of  corporations; 
divides  them  into  classes;  defines  their  powers  and 
duties ;  regulates  the  mode  in  which  those  powers  are  to 
be  exercised  and  in  which  their  duties  are  to  be  dis- 
charged. In  all  these  matters  relating  to  future  conduct 
no  reason  is  observed  why  existing  corporations  should 
not  be  governed  by  the  same  laws  as  those  formed  sub- 
sequently to  the  adoption  of  the  code  and  for  like  pur- 
poses. 

To  say  that  they  shall  not  be  is  to  select  from  the 
mass  of  entities  known  as  corporations  a  class  to  which 
legislative  action  does  not  apply,  thus  constituting  par- 
tial and  special  legislation  applying  only  to  certain  units 
in  the  class,  to  the  exclusion  of  others  of  the  same  class. 
This  would  amount  to  an    arbitrary  discrimination  be- 
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tween  persons  standing  in  the  same  relation  to  the  sub- 
jects of  legislation,  which  is  not  permissible. 

As  was  said  in  Pasadena  v.  Stimson,  91  Cal.  238 :  ^'A 
law  is  constitutional  and  general  when  it  applies  equally 
to  all  persons  embraced  in  a  class  founded  upon  some 
natural  or  intrinsic  or  constitutional  distinction;  it  is 
not  general  or  constitutional  if  it  confers  particular 
privileges,  or  imposes  peculiar  disabilities  or  burden- 
some conditions  in  the  exercise  of  a  common  right  upon 
a  class  of  persons  arbitrarily  selected  from  the  general 
body  of  those  who  stand  precisely  in  the  same  relation 
to  the  subject  of  the  law." 

Again,  waiving  all  questions  as  to  the  application  of 
the  Civil  Code  as  originally  passed,  or  any  part  of  it, 
to  existing  corporations,  section  510,  as  adopted  in 
1874,  applied  the  provisions  of  title  III  to  all  street  rail- 
roads not  especially  excepted  therefrom.  The  section 
reads  as  follows :  "Street  railroads  are  governed  by  the 
provisions  of  title  III  of  this  part,  so  far  as  they  arc  ap- 
plicable, unless  such  railroads  are  therein  specially  ex- 
cepted." 

"Particular  expressions  qualify  those  which  are  gen- 
eral." (Civ.  Code,  sec.  3524.)  According  to  this  rule  of 
construction  the  particular  expressions  of  section  510 
must  be  held  to  qualify  and  limit  the  meaning  of  sec- 
tion 288  to  "the  laws  under  which  such  corporations 
were  formed  and  exist,"  and  not  to  the  whole  body  of 
laws  enacted  for  the  government  and  control  of  the  fu- 
ture acts  and  conduct  of  corporations. 

Yet  again,  if  it  be  admitted  that  the  code  does  not 
apply  to  any  corporations  organized  before  its  adoption, 
what  follows?  Simply  this:  All  of  the  corporations  in- 
volved in  the  present  case,  except  one,  have  been  or- 
ganized since  the  adoption  of  the  code,  or  have  elected 
to  continue  their  existence  under  it,  and  under  section 
473  of  the  Civil  Code  are  authorized  to  "consolidate 
their  capital  stock,  debts,  property,  assets,  and  fran- 
chises in  such  manner  as  may  be  agreed  upon  by  their 
respective  boards  of  directors." 
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As  to  the  one  company  organized  before  the  adoption 
of  the  Civil  Code,  the  statute  of  1861,  in  relation  to  the 
formation  of  railroad  companies,  provides  for  their  con- 
solidation in  precisely  the  same  manner  as  that  speci- 
fied in  the  Civil  Code.  (Hittell's  Gen.  Laws,  art.  865.) 
Indeed,  the  code  provision  was  but  a  re-enactment  of 
the  existing  law,  with  a  few  slight  changes  of  verbiage, 
none  of  which  go  to  any  essential  requisite  in  a  con- 
solidation. 

We  are  of  opinion  the  provisions  of  the  Civil  Code  in 
relation  to  the  consolidation  of  railroad  corporations 
(Civ.  Code,  sec.  473)  applies  equally  to  corporations 
formed  and  existing  before  and  after  the  adoption  of  the 
such  code,  and  that  section  510  applies  the  same  rule  to 
the  consolidation  of  all  street  railroad  corporations. 

The  objection  that  the  proceedings  under  which  the 
consolidation  was  had  were  violative  of  the  constitu- 
tional rights  of  nonconsenting  stockholders  does  not 
call  for  extended  comment. 

Section  1  of  article  XII  of  the  constitution  of  1879 
provides  that  "Corporations  may  be  formed  under  gen- 
eral laws,  but  shall  not  be  created  by  special  act.  AU 
laws  now  in  force  in  this  state  concerning  corporations, 
and  all  laws  that  may  be  hereafter  passed  pursuant  to 
this  section,  may  be  altered  from  time  to  time,  or  re- 
pealed." The  constitution  of  1849  contained  a  similar 
provision.  Under  them  the  legislature  may  by  general 
laws  provide  for  the  organization  of  corporations;  may 
repeal  or  amend  and  change  such  general  laws  at  will. 

When  an  individual  becomes  a  stockholder  in  a  cor- 
poration, it  is  with  the  implied  assent  on  his  part  to  the 
right  of  the  legislature  to  alter  and  amend  the  law 
within  the  scope  of  the  constitutional  provision,  and  is 
as  binding  upon  him  as  a  contract  to  like  effect  of  his 
own  making  would  be. 

Authorities  drawn  from  states  in  which  no  such  legis- 
lative power  over  corporations  is  reserved  are  without 
application  to  cases  in  this  state. 

The  power  to  amend    comes   from   the   constitution. 
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and  whether  the  act  of  1861,  under  which  some  of  the 
corporations  were  formed,  provided  for  such  amend- 
ments or  not  is  of  no  moment,  as  the  power  of  the  legis- 
lature to  change  the  laws  of  corporate  existence  and 
powers  is  not  dependent  on  statutory  reservation. 

Corporations  cannot,  without  the  consent  of  all  their 
stockholders,  consolidate  with  others,  except  where  the 
power  so  to  do  is  given  by  their  charters  or  by  a  gen- 
eral statute  existing  at  the  date  of  incorporation,  or  in 
those  cases  where  the  right  is  reserved  by  constitutional 
or  statutory  provision  to  the  legislature  to  alter  or  amend 
'the  charter.  There  is  some  conflict  of  authority  as  to 
the  power  of  the  legislature  to  so  amend  the  statute  as 
to  authorize  corporations,  without  the  consent  of  all 
the  stockholders,  to  consolidate,  but  the  weight  of  au- 
thority is,  as  we  think,  clearly  in  favor  of  the  position 
that  it  may  do  so,  and  that  the  legislature,  corporation, 
and  majority  are  not  subject  to  the  will  of  dissenting 
stockholders.  (Cook  on  Stock  and  Stockholders,  sec.  896; 
Durfee  V.  Old  Colony  etc.  R.  R.,  5  Allen,  230;  Bishop  V. 
Brainerd,  28  Conn.  289;  Buffalo  etc,  R.  R.  Co.  v.  Dudley, 
14  N.  Y.  336;  Mowrey  V.  Indianapolis  etc.  R.  R.  Co.,  4 
Biss.  79.) 

In  England  there  is  no  restriction  on  the  power  of 
parliament  to  amend  a  charter.  (Heathcote  v.  North 
Staffordshire  Ry.  Co.,  2  Macn.  &  G.  100;  M'DonneU  v. 
Grand  Canal  Co.,  3  Ir.  Ch.  Rep.  578.) 

In  this  state,  where  the  power  is  expressly  reserved 
to  the  legislature  by  our  constitution,  the  right  should 
equally  exist.  The  contract  of  the  stockholders  was  made 
in  view  of  the  existence  of  our  constitutional  provision, 
which  entered  into  and  formed  a  part  of  the  charter  as 
effectually  as  did  the  statutes  under  which  the  corpora- 
tions were  organized.  Again,  so  far  as  the  Potrero  and 
Bay  View  Railroad  Company  is  concerned,  no  rational 
objection  can  be  urged  for  two  additional  reasons :  1. 
Its  stockholders,  by  action  taken  subsequent  to  the  con- 
solidation, ratified  and  adopted  all  the  proceedings  re- 
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lating  thereto;  2.    It  conveyed  all  its  property  to  the 
new  corporation. 

The  other  two  corporations  formed  before  the  adop- 
tion of  the  code,  viz.,  the  City  Railroad  Company  and 
the  Central  Railroad  Company,  having  elected  to  con- 
tinue their  existence  under  the  Civil  Code,  as  provided 
in  section  287,  are  not  in  a  position  to  object. 

2.  It  is  further  contended  that  the  consolidation  of 
the  several  corporations  ''was  illegal  and  void,  because 
no  plan  or  manner  of  consolidation  was  agreed  to  in 
writing  by  three-fourths  in  value  of  the  capital  stock  of 
each  constituent  corporation,  as  required  by  section  473^ 
of  the  Civil  Code." 

The  material  portion  of  section  473,  which  confers 
power  upon  corporations  of  this  character  to  consolidate, 
is  as  follows :  "Two  or  more  railroad  corporations  may 
consolidate  their  capital  stock,  debts,  property,  assets, 
and  franchises  in  such  manner  as  may  be  agreed  upon 
by  their  respective  boards  of  directors.  No  such  amal- 
gamation or  consolidation  must  take  place  without  the 
written  consent  of  the  holders  of  three-fourths  in  value 
of  all  the  stock  of  each  corporation."  The  section  fur- 
ther provides  that  notice  of  the  consolidation  must  be 
given  in  the  manner  provided,  and  that  a  copy  of  the 
new  articles  of  incorporation  must  be  filed  in  the  office 
of  the  secretary  of  state,  but  no  question  is  made  as  to  a 
compliance  with  these  provisions.  It  will  be  observed 
that  the  consolidation  may  be  made  "in  such  manner  as 
may  be  agreed  upon  by  their  respective  boards  of  direc- 
tors:' 

The  terms  of  the  consolidation  are  left  to  the  several 
boards  of  directors,  with  no  limitations  upon  their  power 
in  that  respect,  except  that  the  written  consent  of  the 
holders  of  three-fourths  of  all  the  stock  of  each  constitu- 
ent corporation  is  essential  to  the  validity  of  the  con- 
solidation. 

Some  objection  is  made  to  the  sufficiency  of  the  con- 
sent by  stockholders,  which  will  be  considered  hereafter. 

For  the  purposes  of  the  present  contention  it  may  be 
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said  that  what  the  stockholders  did  was  this :  The  hold- 
ers of  over  three-fourths  in  value  of  all  the  stock  in  each 
corporation,  at  dates  varying  from  September  5,  1893, 
to  October  13,  1893,  consented  in  writing  to  the  consol- 
idation of  the  several  companies  (naming  them),  "in 
such  manner  as  may  be  agreed  upon  by  the  respective 
boards  of  directors  of  said  companies." 

Thereafter,  and  on  the  thirteenth  day  of  October, 
1893,  the  boards  of  directors  of  the  several  companies 
executed  the  "articles  of  consolidation,  amalgamation, 
and  incorporation,"  in  which  the  manner,  terms,  etc., 
of  the  consolidation  were  among  other  things  fully  set 
out. 

In  the  absence  of  more  specific  directions  in  the  stat- 
ute the  consent  of  the  stockholders  is  deemed  suffi- 
cient. It  was  in  the  nature  of  an  authorization  or 
power  to  the  directors  to  act,  and  might  as  well  be  exe- 
cuted before  action  was  taken  by  the  latter  as  assented 
to  at  the  time  or  subsequently.  The  authority  given 
was  broad  enough  to  cover  any  action  that  might  be 
agreed  upon  by  the  directors  and  was  binding  upon  the 
stockholders. 

The  consolidated  corporation  became  a  distinct  en- 
tity— a  new  corporation,  and  as  such  might  be  organ- 
ized for  a  term  of  fifty  years  irrespective  of  the  term  of 
existence  of  the  constituent  corporations.  (California 
Southern  R.  R.  v.  Southern  Pac.  R  R.  Co.,  67  Cal.  59; 
California  Cent  Ry.  Co.  v.  Hooper,  76  Cal.  404.)  In 
Maine  Cent.  R.  R.  Co.  v.  Maine,  96  U.  S.  499,  it  was 
said :  "A  new  corporation  may  be  as  readily  created  by 
the  union  of  two  or  more  corporations  as  by  the  union 
of  individuals."  The  authorities  upholding  the  posi- 
tion that  upon  a  consolidation  of  corporations  the  re- 
sulting association  is  a  new  corporation  are  to  be  found 
in  large  numbers  emanating  from  the  courts  of  many 
states.  It  follows  that  the  objection  that  the  action  here 
taken  had  the  effect  of  extending  the  existence  of  the 
constituent  corporations  beyond  the  period  of  fifty 
years  fixed  by  our  statute  cannot  be  maintained. 


Digitized  by  VjOOQ  IC 


k 


^ 


588        Market  Street  Ry.  Co.  v.  Hellman.  [109  Cal. 

As  before  stated,  it  is  objected  by  appellant  that  the 
requisite  number  of  stockholders  of  many  of  the  con- 
stituents did  not  consent  to  the  consolidation,  and  the 
objections  under  this  head  are: 

(a)  In  some  of  the  corporations  a  portion  only  of  the 
stock  was  issued,  and  in  estimating  the  three-fourths  of 
the  stockholders  whose  consent  was  necessary  only  the 
"outstanding  stock"  was  taken  into  the  account. 

The  case  of  the  Market  Street  and  Fairmount  Rail- 
way Company  will  serve  to  illustrate  the  facts  applicable 
to  all.  The  capital  stock  of  this  company  consisted  of 
ten  thousand  shares,  of  the  par  value  of  one  hundred 
dollars  per  share;  of  which  number  of  shares  only  two 
thousand  and  fifty  were  ever  at  any  time  issued  or  out- 
standing. The  holders  of  all  of  said  two  thousand  and 
fifty  shares  so  issued  consented  in  writing  to  the  con- 
solidation. This  is  deemed  suflScient.  When  shares  of 
a  corporation  or  a  majority  of  shares  are  spoken  of  in 
statutes  it  usually  refers  to  the  subscribed  or  issued  or 
outstanding  shares. 

Section  312  of  the  Civil  Code  provides  that  "at  all  elec- 
tions or  votes  had  for  any  purpose  there  must  be  a  ma- 
jority of  the  subscribed  capital  stock  ....  represented, 
either  in  person  or  by  proxy." 

In  adopting  by-laws  the  assent  of  stockholders  repre- 
senting a  majority  of  all  the  subscribed  capital  stock  is 
necessary.  (Civ.  Code,  sec.  301.)  The  liability  of  a 
stockholder  for  the  debts  of  the  corporation  is  for  such 
portion  as  his  share  bears  to  the  whole  of  the  subscribed 
capital  stock  or  shares.  (Civ.  Code,  sec.  322.)  When- 
ever any  portion  of  the  capital  stock  is  held  by  the  cor- 
poration by  purchase,  a  majority  of  the  remaining 
shares  is  a  majority  of  the  stock  for  all  purposes  of  elec- 
tion or  voting.  (Civ.  Code,  sec.  344.)  Stockholders  are 
the  owners  of  shares  in  a  corporation  having  a  capital 
stock.  (Civ.  Code,  sec.  298.)  Assessments  are  levied 
and  collected  upon  the  subscribed  capital  stock.  (Civ. 
Code,  sec.  331.)  As  stock  or  shares  which  have  never 
assed  to  the  ownership  of  stockholders,  or,  having  so 
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passed,  have  again  been  purchased  by  the  corporation, 
cannot  be  voted  or  represented  by  either  the  corpora- 
tion or  by  stockholders,  they  are  not  taken  into  consid- 
eration in  determining  majorities  where  action  in 
corporate  meetings  or  assent  of  stockholders  is  involved, 
but  when  a  given  proportion  of  the  stock  is  spoken  of 
it  must  be  construed  to  mean  of  the  shares  which  have 
passed  from  the  corporation  and  which  may  be  voted. 

(6>  Some  of  the  stock  was  held  and  voted  by  trus- 
tees who  not  only  appeared  upon  the  books  of  the 
corporation  as  such,  but  were  really  and  in  fact  trustees 
for  other  persons.  The  contention  of  appellant  is  that 
a  trustee  of  stock  has  no  authority  to  destroy  the  cor- 
poration by  merging  it  in  another  corporation.  The 
answer  to  the  proposition  must  be  that  the  trustee  is  the 
legal  owner  of  the  stock,  and  as  against  the  corporation 
and  all  the  world,  except  his  cestui  que  trust,  no  inquiry 
may  be  had  touching  his  actions  in  the  premises.  (Civ. 
Code,  sees.  307,  312.) 

(c)  In  many  cases  the  stock  of  the  constituent  com- 
panies was  held  by  other  corporations,  and  it  is  con- 
tended that  one  corporation  cannot  hold  stock  in  another 
corporation.  As  to  this  objection,  the  record  shows  that 
stock  in  several  of  the  constituent  corporations  was 
held  by  the  Pacific  Improvement  Company,  a  corpora- 
tion, organized  under  the  laws  of  the  state  of  California 
in  1878,  and  as  specified  in  its  articles  of  incorporation 
among  other  purposes,  for  the  purpose  "of  buying,  sell- 
ing, and  dealing  in  all  kinds  of  public  and  private 
stocks,  bonds,  and  securities." 

Whether  the  purchase  by  a  corporation  of  shares  in 
another  corporation  is  ultra  vires  or  not  is  said  to  de- 
pend upon  the  purpose  for  which  it  is  made,  and  whether 
under  the  circumstances  it  is  a  reasonable  or  necessary 
means  of  carrying  out  corporate  objects.  (Hill  V.  Nisbet, 
100  Ind.  341.) 

We  need  not,  however,  for  the  purposes  of  the  present 
case,  enter  upon  a  discussion  or  analysis  of  the  adjudi- 
cated cases  on  this  subject.     It  is  sufficient  to  say  of 
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them  that  they  in  the  main  turn  upon  the  point  as  to 
whether  or  not  the  purchase  ultra  vires  vested  in  the 
corporation.  Our  Civil  Code,  section  286,  provides  that: 
"Private  corporations  may  be  formed  for  any  purpose 
for  which  individuals  may  lawfully  associate  them- 
selves." 

It  is  beyond  controversy  that  individuals  may  law- 
fully associate  themselves  for  the  purpose  of  purchasing, 
selling,  and  dealing  in  all  kinds  of  public  and  private 
stocks,  bonds,  and  securities.  The  Pacific  Improvement 
Company,  having  been  organized  for  exactly  that  pur- 
pose, it  is  infra  vires  to  purchase,  hold,  and  sell  stock  in 
other  corporations. 

Ordinarily,  a  corporation  may  only  purchase  and  hold 
so  much  real  estate  as  may  be  necessary  to  the  transac- 
tion of  its  business,  but  if  organized,  as  in  this  state  it 
may  be,  for  the  specific  purpose  of  purchasing,  holding, 
and  selling  land,  its  power  in  that  direction  is  not  lim- 
ited. 

(d)  In  the  case  of  the  Omnibus  Cable  Company  one 
thousand  four  hundred  and  seventy  of  its  shares  were 
owned  by,  and  stood  in  the  name  of  Daniel  Stein,  who 
died  say  six  months  before  the  consent  was  signed  by  his 
executors,  and  as  the  stock  was  never  transferred  on  the 
books  to  the  names  of  such  executors  it  is  contended 
they  were  not  authorized  to  consent.  "The  shares  of 
stock  of  an  estate  of  a  minor  or  insane  person  may  be 
represented  by  his  guardian,  and  of  a  deceased  person 
by  his  executor  or  administrator."     (Civ.  Code,  sec.  313.) 

No  transfer  of  the  stock  to  the  executors  was  neces- 
sary to  entitle  them  to  vote  it.  Spelling  on  Corporations, 
at  section  380,  says :  "In  case  of  the  death  of  a  stock- 
holder his  administrator  becomes,  by  operation  of  law, 
vested  with  the  legal  title  to  the  stock,  and  is  entitled 
to  vote  it  at  all  elections  without  a  transfer  upon  the 
stock-book,  ....  and  the  fact  that  the  decedent  held 
the  stock  subject  to  a  trust  would  not  alter  it  Upon 
the  death  of  a  trustee  of  personal  property  the  trust 
would  devolve  upon  his  representative,  and  he  becomes 
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legal  owner  as  to  all  persons  except  the  cestui  que  trust, 
and  the  corporation  has  nothing  to  do  with  the  equities 
between  the  immediate  parties  to  the  trust  or  between 
the  legal  owner  and  third  parties,  as  regards  the  rights 
of  voting."  (See  cases  cited  by  same  author  in  foot- 
note to  section  380.) 

In  further  evidence  of  the  authority  of  Michael  D. 
Stein,  one  of  the  executors,  to  execute  the  agreement, 
the  record  contains  a  power  of  attorney  from  all  the 
heirs  of  Daniel  Stein,  executed  July  31,  1893,  author- 
izing him  to  transact  any  business  which  they  might  or 
could  do  under  or  pursuant  to  any  rights  which  they 
had  or  might  thereafter  acquire  as  legatees  or  heirs  at 
law  of  Daniel  Stein,  deceased.  And  under  such  power 
the  said  attorney  in  fact  executed  a  ratification  and 
confirmation  of  the  agreement  for  consolidation  for  aAd 
in  the  names  of  his  principals. 

(e)  George  Leroy  was  the  owner  of  nine  hundred 
shares  of  the  stock  of  the  Omnibus  Cable  Company,  and 
his  consent  was  executed  in  writing  under  a  power  of 
attorney  from  said  George  Leroy,  which  it  is  claimed 
was  insufiicient  to  authorize  such  consent.  George 
Leroy  subsequently,  and  with  full  knowledge  of  all  the 
facts,  surrendered  his  certicate  of  stock  in  the  Omni- 
bus Company,  and  received  in  exchange  therefor  the 
corresponding  certificate  in  the  consolidated  company, 
and  still  holds  the  same.  It  is  not  clear  but  that  the 
power  of  attorney  from  George  Leroy  was  sufficient,  but, 
waiving  that  question,  the  acts  of  said  George  Leroy  in 
surrendering  his  stock  and  receiving  the  corresponding 
stock  in  the  new  company  with  full  knowledge  of  all  the 
facts  amounted  to  a  ratification  of  the  acts  of  the  agent 
In  arriving  at  this  conclusion  we  need  not  state  the 
proposition  as  broadly  as  is  warranted  by  the  authori- 
ties. 

Wherever  an  agent  acting  under  a  specific  authoriza- 
tion has  exceeded  his  authority  in  the  performance  of  a 
lawful  act,  which  the  principal  could  have  authorized, 
the  principal   may  thereafter  ratify  such   unauthorized 
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act,  and  when  so  ratified  it  acts  retrospectively  and  the 
principal  is  equally  bound  as  he  would  have  been  had 
the  original  authority  been  ample,  or  had  he  originally 
performed  the  act  in  person.  (Wharton  on  Agency,  tit. 
"Ratification,"  sec.  61,  et  seq.) 

The  case  of  Kate  Johnson,  who  held  two  hundred 
shares  in  the  same  company,  need  not  be  noticed  for 
the  reason  that  more  than  three-fourths  of  the  stock 
issued  was  represented  by  the  other  consenting  holders. 

(/)  A  portion  of  the  stock  of  the  North  Beach  and 
Mission  Railway  Company  stood  in  the  names  of  cer- 
tain persons  who  consented  in  writing  to  the  consolida- 
tion, but  such  persons  held  it  in  trust  for  the  Onmibus 
Cable  Company,  which  it  is  claimed  invalidates  it. 
What  has  been  said  hereinbefore  as  to  the  right  of  per- 
sons in  whose  name  stock  stands  on  the  books  of  the 
company  to  vote  and  control  it  applies  here. 

It  further  appears  that  on  the  thirteenth  day  of  Oc- 
tober, 1893,  this  stock  so  held  in  trust  was  canceled,  but 
the  certificates  were  not  canceled  until  January,  1894. 
It  does  not  appear  that  the  cancellation  took  place  before 
the  consent  to  consolidation  was  executed,  but,  on  the 
contrary,  the  resolutions  and  articles  of  association  re- 
cite that  the  consent  in  writing  of  the  stockholders  had 
been  executed  prior  to  the  acts  of  incorporation.  In 
this  and  several  other  cases  the  consent  was  executed  on 
the  same  day  with  the  resolutions  of  the  several  com- 
panies in  favor  of  consolidation  and  execution  of  the 
articles  of  the  new  company — ^the  plaintiff  herein. 
Under  these  circumstances  the  plain  inference  is  that 
the  consent  was  executed  prior  to  the  cancdlation. 

id)  Objection  is  also  made  to  the  notice  of  consolida- 
tion and  to  the  manner  of  its  publication. 

The  substance  of  the  notice  was  that  pursuant  to  the 
statute  the  several  constituent  corporations  (naming 
them),  upon  the  written  consent  of  the  stockholders 
holding  more,  than  three-fourths  in  value  of  all  the 
stock  of  each  of  said  corporations  respectively,  and  by 
the  agreement  of  the  respective  boards  of  directors  of 
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said  corporations  made  and  entered  in  accordance  with 
such  consent,  and  pursuant  to  the  statute,  etc.,  have  con- 
solidated and  amalgamated  their  capital  stock,  debts, 
properties,  assets,  and  franchises  under  the  corporate 
name  and  style  of  the  Market  Street  Railway  Company. 

The  notice  is  dated  October  14,  1893,  and  was  pub- 
lished daily  in  the  Sacramento  Daily  Record  Union 
(Sundays  excepted),  and  in  every  issue  thereof  from 
October  18th  to  November  17th,  both  days  inclusive. 
The  said  Record  Union  is  published  at  Sacramento  and 
is  not  published  on  Sundays.  This  was  a  publication  of 
one  month  as  provided  for  in  section  473  of  the  Civil 
Code.  The  publication  in  two  newspapers  in  San 
Francisco,  viz.,  the  Chronicle  and  Evening  Post,  was  daily 
and  for  more  than  one  month.  The  notice  was  also 
published  five  consecutive  times  in  as  many  consecutive 
weeks  in  the  Times-Gazette,  a  weekly  newspaper  pub- 
lished weekly  in  the  county  of  San  Mateo  from  and 
after  October  21,  1893.  This  was  in  full  compliance 
with  the  requirements  of  the  statute. 

We  have  thus  noticed  consecutively  the  several  objec- 
tions made  by  appellant  to  the  several  steps  taken  by 
the  several  corporations  in  the  process  of  consolidating 
and  amalgamating  their  properties,  and,  if  in  so  doing 
the  reasoning  has  not  been  full  and  the  conclusions  seem 
curt,  it  should  be  attributed  to  a  growing  consciousness 
as  the  work  progressed  that  an  opinion  should  have  an 
ending  as  well  as  a  beginning. 

The  conclusion  reached  is:  The  several  constituent 
corporations  were  duly  and  legally  consolidated  into  and 
formed  the  existing  corporation  known  and  designated 
as  the  "Market  Street  Railway  Company,"  which  is  and 
has  been  a  valid  and  existing  corporation  de  jure  since 
such  consolidation,  with  a  capital  stock  of  eighteen  mil- 
lion seven  hundred  and  fifty  thousand  dollars,  divided 
into  one  hundred  and  eighty-seven  thousand  five  hun- 
dred shares,  of  the  par  value  of  one  hundred  dollars 
each. 

Upon  what  may  be  termed  the  second  branch  of  the 
oix.  OAL.-as 
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case — ^that  is  to  say,  matters  relating  to  the  regularity 
of  the  proceedings  for  the  issue  of  the  bonds — ^we  note 
but  two  objections  calling  for  special  comment:  1.  As 
to  the  sufficiency  of  the  notice  to  stockholders,  and  of 
the  resolution  passed  at  the  meeting  in  pursuance  of  the 
notice;  2,  As  to  the  right  of  the  stockholders  to  be  rep- 
resented and  have  their  votes  cast  by  proxies. 

Upon  the  first  proposition  it  is  objected  that  the  notice 
and  resolution  were  indefinite  and  uncertain,  in  that  the 
notice  specified  in  substance  that  the  purpose  of  the  meet- 
ing was  to  consider  and  act  upon  the  proposition  to  create 
a  bonded  indebtedness  of  the  corporation  to  the  amount 
in  the  aggregate  of  seventeen  million  five  hundred  thou- 
sand dollars,  a  portion  thereof  to  be  used  in  retiring  the 
existing  bonded  indebtedness,  and  to  increase  the  bonded 
indebtedness  in  the  aggregate  to  seventeen  million  five 
hundred  thousand  dollars,  and  to  mortgage  the  prop- 
erty, etc. 

The  resolution  adopted  at  the  stockholders'  meeting 
provided  in  substance  that  a  bonded  indebtedness  to  the 
amount  of  seventeen  million  five  hundred  thousand  dol- 
lars be  created,  and  that  the  bonded  indebtedness  be 
increased  to  the  amount  in  the  aggregate  of  seventeen 
million  five  hundred  thousand  dollars,  etc. 

The  capital  stock  of  the  company,  as  before  stated,  is 
eighteen  million  seven  hundred  and  fifty  thousand  dol- 
lars, and  there  was  an  outstanding  indebtedness  of  the 
several  constituent  corporations  amounting  in  the  aggre- 
gate to  seven  million  and  thirty-five  thousand  dollars. 
Section  359  of  the  Civil  Code,  as  amended  in  1893,  pro- 
vides that  "the  bonded  indebtedness  of  a  corporation 
nuty'be  created  or  increased  by  a  vote  of  the  stockhold- 
ers representing  at  least  two-thirds  of  the  subscribed  cap- 
ital stock,  at  a  meeting  called  by  the  board  of  directors, 
and  after  notice  of  the  time  and  place  of  the  meeting, 
....  which  notice  shall  state  the  amount  of  the  bonded 
indebtedness  which  it  is  proposed  to  create,  or  the  amount 
to  which  it  is  proposed  to  increase  such  indebtedness,'^ 
etc. 
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The  foregoing  section,  it  will  be  perceived,  provides 
the  method  by  which  the  bonded  indebtedness  of  all  cor- 
porations is  to  be  created  or  increased.  The  power  to 
create  such  bonded  indebtedness  by  railroad  corpora- 
tions is  given  by  section  456  of  the  Civil  Code,  which  in 
part  is  as  follows:  "Railroad  corporations  may  borrow 
on  the  credit  of  the  corporation,  and  under  such  regula- 
tions and  restrictions  as  the  directors  thereof  by  unani- 
mous concurrence  may  impose,  such  sums  of  money  as 
may  be  necessary  for  constructing  and  completing  their 
railroad,  and  may  issue  and  dispose  of  bonds  or  promis- 
sory notes  therefor  ....  in  payment  of  any  debts  or 
contracts  for  constructing  and  completing  their  road, 
with  its  equipments  and  all  else  relative  thereto,  and  for 
the  purchase  of  railroads  and  other  property  within  the 
purposes  of  the  corporation.  The  amount  of  bonds  or 
promissory  notes  issued  for  such  purposes  must  not  ex- 
ceed in  all  the  amount  of  their  capital  stock." 

The  residue  of  the  section  authorizes  them  to  secure 
the  payment  of  such  bonds  or  promissory  notes  by  mort- 
gage or  deed  of  trust  upon  their  property  and  franchises. 
The  power  then  is  given  to  create  a  bonded  indebted- 
ness, under  the  circumstances  indicated  in  the  statute, 
to  the  amount  of  the  capital  stock.  As  the  proposed 
issue  of  seventeen  million  five  hundred  thousand  dol- 
lars was  within  this  limit,  the  corporation  was  author- 
ized to  issue  its  bonds  therefor,  unless  there  was  an 
existing  issue  precluding  it  from  so  doing. 

Were  there  any  outstanding  bonds  of  the  plaintiff 
corporation?  Strictly  speaking  it  cannot  be  said  there 
were  any  outstanding  bonds  of  the  corporation.  The 
constituent  corporations  which  had  united  in  its  organ- 
ization had  outstanding  bonds,  and  "no  such  amalga- 
mation or  consolidation  must  in  any  way  relieve  such 
corporation  or  the  stockholders  thereof  from  any  and 
all  just  liabilities." 

But  duties  which  a  corporation  owes  to  parties  who 
have  dealt  with  it  previous  to  a  consolidation,  and  obli- 
gations it  has  incurred  to  such  parties  under  contracts. 
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cannot  be  transferred  to  the  new  corporation  without 
their  consent.  The  effect  of  the  exercise  of  such  a  power 
would  be  to  impair  the  obligation  of  contracts,  and, 
therefore,  it  cannot  be  conferred  by  the  legislature. 
(Spellman  on  Corporations,  sec.  107;  Bruffett  V.  Great 
Western  R.  R.  Co.,  26  111.  363 ;  In  re  Manchester  etc.  Loan 
Assn.,  L.  R.  9*Eq.  643;  New  Jersey  Midland  Ry.  Co.  v. 
Strait,  35  N.  J.  L.  322.) 

A  creditor  may  not  prevent  a  consolidation  of  corpo- 
rations, but  he  may  insist  that  the  property  of  the  debtor 
corporation  remain  subject  to  his  demands,  and  that  its 
stockholders  shall  be  answerable  to  him  to  the  extent  of 
their  statutory  liability.  "Novation  is  made  by  con- 
tract, and  is  subject  to  all  the  rules  concerning  contracts 
in  general."     (Civ.  Code,  sec.  1532.) 

In  some  of  the  states  there  are  statutes  broad  enough 
to  create  a  primary  liability  upon  consolidated  corpora- 
tions for  the  liabilities  of  the  several  constituent  com- 
panies. Where  this  is  the  case,  no  doubt  but  that  while 
creditors  are  not  compelled  to  have  recourse  to  the  new 
company,  they  may  elect  to  do  so,  and  recover.  There 
is  no  evidence  of  such  an  election  on  the  part  of  credit- 
ors here.  The  property  of  the  several  corporations, 
however,  is  still  liable  for  the  debts  contracted  by  them, 
and,  as  a  corporation  may  not  create  debts  in  excess  of 
their  subscribed  capital  stock  (Civ.  Code,  sec.  309),  these 
several  demands,  while  not  primary  liabilities  of  the 
corporation  plaintiff,  are  yet  charges  upon  its  property, 
which  will  reduce  it  by  so  much,  and  hence  come  within 
the  spirit  of  the  rule  limiting  the  indebtedness,  under 
section  309  of  the  Civil  Code.  It  was  in  this  view,  no 
doubt,  that  the  plaintiff  framed  its  notice,  the  action  of 
its  stockholders,  and  of  its  officers  in  reference  to  the 
issue  of  bonds. 

It  had,  so  far  as  it  was  able  in  the  articles  of  consoli- 
dation, made  itself  liable  for  all  the  liabilities  of  the 
several  constituent  corporations,  and  the  agreement 
only  needed  the  consent  of  creditors  to  constitute  a 
novation  of  debtors.    Between  itself  and  the  constituent 
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corporations  it  was  absolutely  bound  to  make  such  pay- 
ment ;  hence  its  right  to  treat  the  outstanding  bonded 
indebtedness  as  its  own  obligation,  and  to  provide  in  its 
action  for  the  payment  thereof,  or,  if  the  creditors  re- 
fused to  receive  pajmient  upon  their  bonds,  to  treat  them 
as  a  part  of  its  own  bonded  indebtedness,  and  to  issue 
bonds  for  such  less  amount  as  with  those  outstanding 
would  aggregate  a  given  amount  or  sum.  In  this  view 
of  the  object  there  is  nothing  indefinite  in  the  notice 
and  resolution  to  create  a  bonded  indebtedness  of  seven- 
teen million  five  hundred  thousand  dollars  (a  portion  of 
which  is  to  be  used  in  retiring  existing  bonded  indebt- 
edness), and  thereby  to  increase  its  bonded  indebtedness 
up  to  the  amount  in  the  aggregate  of  seventeen  million 
five  hundred  thousand  dollars. 

2.  As  to  the  right  of  stockholders  to  be  represented 
by  proxies  in  the  stockholders'  meeting  by  which  the 
bonded  indebtedness  was  authorized. 

The  language  of  the  Civil  Code,  section  359,  is :  "The 
increase  shall  be  made  by  a  vote  of  the  stockholders  rep- 
resenting at  least  two-thirds  of  the  subscribed  capital 
stock."  It  is  conceded  that  the  requisite  two-thirds  of 
the  capital  stock  was  attempted  to  be  voted,  but,  as 
many  of  the  shares  were  voted  by  proxies,  which,  if 
eliminated,  would  not  leave  a  two-thirds  majority  in 
favor  of  the  proposition,  it  is  contended  that  the  whole 
proceeding  was  void. 

The  theory  of  the  appellant  is,  that  while  the  consti- 
tution of  this  state  (art.  XII,  sec.  12)  provides  that  "in 
all  elections  for  directors  or  managers  of  corporations 
every  stockholder  shall  have  the  right  to  vote  in  person 
or  by  proxy,"  etc.,  and  while  section  307  of  the  Civil 
Code  in  effect  enunciates  the  same  thing,  still  all  this 
has  no  application  to  a  vote  under  section  359  for  the 
creation  of  a  bonded  indebtedness ;  that,  as  to  the  latter, 
the  authority  is  given  to  a  vote  of  the  stockholders,  and 
not  to  the  proxies  of  the  stockholders ;  that  express  pro- 
vision is  made  for  voting  by  proxy  where  the  legislature 
thus  intended,  etc.    This  theory  would  have  been  deemed 
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eminently  sound  a  century  since,  but  within  that  period 
the  law  in  regard  to  corporations  has  undergone  impor- 
tant changes.  The  modem  law-writers  upon  corpora- 
tions, without  exception  so  far  as  we  have  observed, 
recognize  the  right  of  a  private  corporation,  in  the  ab- 
sence of  any  statute  on  the  subject,  to  provide  by  by-law 
for  stockholders  to  vote  by  proxy. 

Taylor,  at  section  679  of  his  work  on  Corporations, 
says:  ''It  is  held  that  stockholders  have  no  implied 
right  to  vote  by  proxy,  but  it  is  competent  for  a  cor- 
poration by  a  by-law  to  authorize  votes  to  be  cast  in 
that  manner."  (Citing  People  v.  Crossley,  69  111.  195; 
State  V.  Tvdor,  5  Day,  329;  5  Am.  Dec.  162.) 

Cook  on  Stock  and  Stockholders  says,  at  section  610: 
"At  c<Hnmon  law  a  stockholder  has  no  right  to  cast  his 
vote  by  proxy.  This  rule  was  evolved  from  the  analo- 
gous rule  governing  municipal  corporations,  which  re- 
quires all  votes  to  be  given  in  person.  The  right  to 
vote  by  proxy  is  often  given  by  the  charter  itself. 
Even  if  not  so  given  the  right  may  be  created  by  by- 
law." 

Morawetz  on  Private  Corporations,  at  section  486,  sajrs : 
''The  members  of  a  corporation  must  vote  personally,  and 
cannot  vote  by  proxy  unless  the  right  to  vote  by  proxy 
is  expressly  conferred  by  the  company's  charter  or  by- 
laws." 

That  the  right  of  voting  by  proxy  may  be  conferred 
through  a  by-law  adopted  by  the  majority  appears  to  be 
reasonably  settled.  Beach  on  Corporations,  at  section 
303,  holds  the  same  doctrine.  (See  2  Kent's  Commenta- 
ries, 294,  and  Phillips  V.  Wickham,  1  Paige,  598.)  Spell- 
ing on  Corporations,  at  section  387,  says :  "Proxy  voting 
was  not  recognized  by  the  English  common  law,  but 
has  become  so  universal  a  custom  in  this  country  that 
the  right  would  at  the  present  day  probably  be  hdd  to 
exist,  even  in  the  absence  of  statutory  provisions,  where 
so  provided  in  the  by-laws,"  and  in  a  foot-note  it  is 
said :  "The  California  statute  recognizes  the  right  and 
empowers  all  corporations  to  regulate    the  manner  by 
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by-laws,  only  requiring  that  proxies  shall  be  in  writing. 
(Civ.  Code,  sec.  312.)" 

Section  312  of  the  Civil  Code  is  in  part  as  follows: 
''At  all  elections  or  votes  had  for  any  purpose  there 
must  be  a  majority  of  the  subscribed  capital  stock  or  of 
the  members  represented,  either  in  person  or  by  proxy 
in  writing.  Every  person  acting  therein,  in  person  or 
by  proxy  or  representative,  must  be  a  member  thereof 
or  a  bona  fide  stockholder,"  etc.  This  section  clearly 
recognizes  the  right  of  a  stockholder  to  appear  and  act, 
not  only  at  all  elections,  but  also  at  all  votes  had  for  any 
purpose,  either  in  person  or  by  proxy.  It  is  true  the 
section  just  quoted  contains  a  recognition,  rather  than 
a  grant,  of  the  right  of  a  stockholder  to  appoint  a  proxy 
to  represent  him. 

Turning  to  section  303  of  the  Civil  Code,  and  we  find 
it  provides  that:  "A  corporation  may,  by  its  by-laws, 
where  no  other  provision  is  specially  made,  provide  for 
....  3.    The  mode  of  voting  by  proxy." 

It  only  remains  to  be  said  that  section  7  of  the  by- 
laws of  the  plaintiff  contained  the  following  provision: 
''At  all  meetings  of  stockholders  absent  members  may 
vote  by  proxy,  duly  authorized  in  writing,  signed  by 
the  stockholders  granting  them,  and  such  proxies  shall 
be  filed  with  the  secretary."  The  record  further  shows 
that  all  proxies  were  in  writing  and  were  filed  with  the 
secretary,  and  that  the  stockholders  granting  them  were 
absent  from  the  meeting. 

The  Pacific  Improvement  Company  authorized  Douty, 
its  secretary,  by  resolution  duly  passed,  to  vote  its  stock, 
and  subsequently  ratified  and  confirmed  the  acts  of  the 
proxies,  appointed  by  the  pledgees  of  some  of  its  stock, 
which  stood  on  the  books  of  the  company  in  the  names 
of  such  pledgees.  What  has  been  said  heretofore  upon 
the  subject  of  ratification  will  suffice. 

As  to  the  two  thousand  eight  hundred  and  thirteen 
shares  standing  upon  the  books  of  the  plaintiff  in  the 
name  of  J.  D.  Grant  and  T.  L.  Barker,  executors  of 
estate  of  Ed  Hull,  deceased,  and  voted  by  proxy  from 
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them  to  J.  L.  Willcutt,  and  as  to  five  hundred  and  fifty- 
four  shares  standin^r  upon  the  books  of  the  company  in 
the  name  of  the  Crocker  Estate  Company  (a  corporation) , 
no  notice  need  be  taken,  for  the  reason  that,  if  it  be 
conceded  these  votes  were  irregular,  there  was  still 
more  than  two-thirds  of  all  the  capital  stock  voted  in 
favor  of  the  resolutions  without  these  shares.  The 
whole  number  of  shares,  as  before  stated,  in  the  cor- 
poration plaintiff  was  one  hundred  and  eighty-seven 
thousand  five  hundred,  two-thirds  of  which  is  one  hun- 
dred and  twenty-five  thousand.  The  total  number  of 
shares  represented  and  voted  in  favor  of  the  resolution 
was  one  hundred  and  thirty-seven  thousand  two  hun- 
dred and  forty,  being  an  excess  over  the  required  num- 
ber of  shares  of  twelve  thousand  two  hundred  and  forty. 
From  this  vote  deduct  two  thousand  eight  hundred  and 
thirteen  plus  five  hundred  and  seventy-four  plus  one 
hundred  and  fifty  shares  of  Hendry's  Son  &  Co.,  to 
which  objection  is  also  made,  and  we  still  have  an  ex- 
cess of  eight  thousand  seven  hundred  and  twenty-seven 
shares  in  favor  of  the  resolutions  over  and  above  the 
necessary  two-thirds  prescribed  by  section  359  of  the 
Civil  Code  as  amended  in  1893.  The  other  objections 
raised  by  appellants  will  not  be  mentioned  in  detail. 
They  have  been  examined  and  in  them  no  cause  for 
reversal  is  discovered. 

Upon  the  whole  record  we  are  of  opinion  the  judg- 
ment appealed  from  should  be  affirmed. 

Haynes,  C,  and  Britt,  C,  concurred. 

For  the  reasons   given   in  the   foregoing  opinion  the 
judgment  appealed  from  is  affirmed. 

McFarland,  J.,    Van  Fleet,  J., 
Garoutte,  J.,        Henshaw,  J. 

Beatty,  C.  J.,  concurred  in  the  judgment. 

Harrison,  J. — I  am  unable  to  agree  with  the  opinion 
of  the  majority  of  the  court  upon  the  first  proposition 
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discussed  therein,  for  the  reason  that  in  my  opinion  it 
is  in  disregard  of  the  following  provision  of  section  358 
of  the  Civil  Code,  viz. :  "The  due  incorporation  of  any 
company  claiming  in  good  faith  to  be  a  corporation  un- 
der this  part,  and  doing  business  as  such,  or  its  right  to 
exercise  corporate  powers,  shall  not  be  inquired  into 
collaterally  in  any  private  suit  in  which  such  de  facto 
corporation  may  be  a  party;  but  such  inquiry  may 
be  had  at  the  suit  of  the  state  on  information  of  the 
attorney  general";  and  that  the  court  is  thereby  pre- 
cluded from  determining  the  question  in  this  action. 

That  the  effect  of  proceedings  for  a  consolidation  of 
two  or  more  railroad  corporations,  taken  by  virtue  of 
section  473  of  the  Civil  Code,  is  to  create  a  new  corpo- 
ration, and  that  the  constating  articles  by  which  the 
consolidation  is  effected  constitute  the  articles  of  incor- 
poration of  such  new  corporation  is  well  established  by 
authority,  and  is  recognized  by  the  section  itself,  which 
declares:  "When  the  consolidation  and  amalgamation 
is  completed  a  copy  of  the  new  articles  of  incorporation 
must  be  filed  in  the  office  of  the  secretary  of  state." 

To  determine  whether  the  proceedings  therefor  have 
been  regularly  taken  in  accordance  with  the  provisions 
of  the  section,  and  are  sufficient  in  form  to  create  a  de 
jure  corporation,  would  be  to  inquire  into  its  "due  in- 
corporation," and,  as  above  seen,  "shall  not  be  inquired 
into  collaterally  in  any  private  suit  to  which  such  de 
facto  corporation  may  be  a  party." 

As  it  is  only  at  the  suit  of  the  state,  upon  the  informa- 
tion of  the  attorney  general,  that  such  inquiry  may  be 
had,  any  conclusion  thereon  in  the  present  case,  how- 
ever persuasive  it  may  be,  is  merely  obiter,  and  can  have 
no  authoritative  force  in  any  subsequent  action  at  the 
instance  of  the  state;  and,  consequently,  the  views  of 
the  court  upon  the  subject  ought  not  to  be  given  except 
in  a  case  in  which  it  shall  be  properly  presented,  and 
after  the  state,  through  its  attorney  general,  has  had  an 
opportunity  to  be  heard  thereon. 

The  want  of  authority  or  jurisdiction  in  the  court  to 
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make  any  inquiry  of  this  nature  has  been  fully  argued 
by  counsel  for  the  respondent  in  its  brief,  and  the  suf- 
ficiency of  this  argument  has  not  been  contradicted  by 
the  appellants;  and,  independent  of  the  express  declara- 
tion of  the  statute,  I  have  not  been  able  to  find  any  ad- 
judicated case  in  which  it  has  been  decided  that  the 
legality  or  regularity  of  its  incorporation  can  be  inquired 
into  for  the  purpose  of  determining  the  rights  of  the 
corporation  under  a  contract  entered  into  between  it 
and  an  individual  after  it  had  received  its  charter  of 
incorporation. 

I  concur  in  that  portion  of  the  opinion  which  holds 
that  the  proceedings  for  the  issue  of  the  bonds  were  in 
accordance  with  the  requirements  of  the  statute. 


[L.  A.  No.  loi.     In  Bank.— October  22,  1895.] 

BLANTON  DUNCAN,  Appellant,  v.  TIMES-MIRROR 
COMPANY,  Respondent. 

Appeal — ^Undertaking  must  Refer  to  Order  Appealed  from. — An 
undertaking  on  an  appeal  from  an  order  denying  a  new  trial  is 
ineffectual  to  confer  jurisdiction  of  the  appeal  if  it  does  not  recite 
or  allude  to  the  order. 

Id. — Stipulations  in  Undertaking — Costs  on  Dismissal— Stay  of 
Execution.— An  undertaking  on  an  appeal  from  a  judgment, 
which  fails  to  contain  a  stipulation  for  the  payment  of  damages 
and  costs  in  the  event  of  a  dismissal  of  the  appeal,  as  required 
by  section  941  of  the  Code  of  Civil  Procedure,  is  ineffectual ;  and 
such  defect  is  not  remedied  by  the  insertion  of  such  a  stipulation 
in  an  undertaking  to  stay  execution  of  the  judgment,  although 
the  latter  undertaking  i^  included  in  the  same  document  with  the 
former,  and  the  sureties  on  each  are  the  same. 

Id. — FiUNG  New  Undertaking — Motion  to  Dismiss  Appeal. — ^Undcr 
section  954  of  the  Code  of  Civil  Procedure,  the  supreme  court 
has  no  discretion  to  permit  an  appellant  to  file  a  sufficient  under- 
taking, in  place  of  a  defective  one,  after  a  motion  to  dismiss  the 
appeal  for  insufficiency  of  the  undertaking  has  been  heard. 

Id. — Certificate  of  Clerk  to  Transcript.— A  certificate  of  the  clerk 
of  the  lower  court  to  the  transcript  on  appeal,  to  the  effect  that 
"an  undertaking  on  appeal  in  due  form  has  been  properly  filed," 
is  not  conclusive  on  the  supreme  court. 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Los  Angeles  County  and  from  an 
order  refusing  a  new  trial.    Waldo  M.  York,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Blanton  Duncan,  in  pro.  per.,  for  Appellant. 
White  &  Monre,  and  Henry  T.  Gage,  for  Respondent. 

Temple,  J. — Tlfls  is  a  motion  to  dismiss  the  appeal 
on  the  following  grounds :  1.  That  no  undertaking  on 
appeal  has  been  filed  as  required  by  section  940  of  the 
Code  of  Civil  Procedure,  nor  as  required  by  sections  941 
and  954  of  the  Code  of  Civil  Procedure;  2.  The  under- 
takings do  not  allude  to  the  appeal  from  the  order  deny- 
ing a  new  trial;  and  3.  The  undertakings  purport  to  be 
in  a  different  action  and  not  in  this  case. 

The  undertaking  filed  is  as  follows : 

**  Whereas,  the  plaintiff  in  the  above-entitled  action, 
Blanton  Duncan  v.  The  Times-Mirror  Co.,  appeals  to  the 
supreme  court  of  the  state  of  California  from  judgment 
made  and  entered  against  plaintiff  in  said  action  in  the 
said  superior  court  in  favor  of  the  defendant  in  said 
action  on  the day  of  March,  1895,  for  one  hun- 
dred and  eighty-five-100  dollars  costs  of  suit,  and  one 
hundred  dollars  attorney's  fee; 

"Now,  therefore,  in  consideration  of  the  premises  and 
of  such  appeal,  we,  the  undersigned,  Mary  T.  Duncan 
&  F.  N.  Myers,  of  Los  Angeles  county  and  state  of  Cali- 
fornia, do  hereby  jointly  and  severally  undertake  and 
promise,  on  the  part  of  appellant,  that  the  said  appel- 
lant will  pay  all  damages  and  costs  which  may  be 
awarded  against  him  on  the  appeal,  not  exceeding  ^ree 
hundred  dollars,  to  which  amount  we  acknowledge  our- 
selves jointly  and  severally  bound. 

"And,  whereas,  the  appellant,  Blanton  Duncan,  is  de- 
sirous of  staying  the  execution  of  the  defendant  so  ap- 
pealed from,  we  do  further,  in  consideration  thereof 
and  of  the  premises,  jointly  and  severally  undertake  and 
promise,  and  do  acknowledge  ourselves  further  and 
jointly  and  severally  bound  in  the  further  sum  of  five 
hundred  and  ninety  one-hundredths  dollars,  being  dou- 
ble the  amount  named  in  the  said  judgment,  that  if  the 
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said  judgment  appealed  from,  or  any  part  thereof,  be 
affirmed  or  the  appeal  be  dismissed,  the  appellant  shall 
pay  defendant,  the  Times-Mirror  Company,  the  amount 
directed  to  be  paid  thereby,  or  the  part  of  such  amount 
as  to  which  the  same  shall  be  affirmed,  if  affirmed  only 
in  part,  and  all  damages  and  costs  *  which  shall  be 
awarded  against  the  appellant  upon  the  appeal;  and  if 
the  appellant  does  not  make  such  payment  within  thirty 
days  after  the  filing  of  the  remittitur  from  the  supreme 
court  in  the  court  from  which  the  appeal  is  taken,  judg- 
ment may  be  entered  on  motion  of  respondent  in  its 
favor  against  the  said  sureties  for  such  amount,  together 
with  the  interest  that  may  be  due  thereon,  and  the  dam- 
ages and  costs  that  may  be  awarded  against  the  appel- 
lant upon  the  appeal  herein. 

[SEAL]    "Mary  T.  Duncan. 

[SEAL]     "F.  N.  Myers." 

The  undertaking  does  not  recite  or  allude  to  the  order 
denying  a  new  trial,  and  is  plainly  ineffectual  as  to  that 
appeal.  (Bemiaud  v.  Beecher,  74  Cal.  617;  Schurtz  V. 
Romer,  81  Cal.  244;  McCormick  v.  Belvin,  96  Cal.  182; 
Pacific  Pav.  Co.  v.  Bolton,  89  Cal.  155.)  . 

The  trouble  with  the  undertaking  on  the  appeal  from 
the  judgment  is  that  it  does  not  contain  the  words  "or 
on  a  dismissal  thereof,"  as  required  by  the  statute.  It 
does  contain  a  stipulation  that  the  sureties  will  pay  all 
damages  and  costs  which  may  be  awarded  against  the 
appellant  on  the  appeal,  but  if  the  appeal  be  dismissed, 
costs  are  an  incident  as  a  matter  of  law,  and  are  not 
awarded  on  the  appeal. 

The  undertaking  is  in  two  parts,  which  might  have 
been  contained  in  two  undertakings.  The  last  is  to 
secure  a  stay  of  execution  and  not  in  consideration  of 
the  appeal.  This  undertaking  contains"  the  condition 
which  ought  to  have  been  in  the  undertaking  given  to 
secure  the  appeal.  By  this  first  undertaking  the  sure- 
ties became  bound  for  three  hundred  dollars,  and  by 
the  second  for  five  hundred  dollars.  There  can  be  no 
doubt  that   in  case   of  a  dismissal  the  sureties  on  the 
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second  undertaking  would  be  liable  for  the  costs  and 
damages  in  the  same  manner  in  which  they  would  have 
been  liable  on  the  first  undertaking  had  it  contained 
the  required  stipulation.  It  is  contended  that  this  is  a 
substantial  compliance  with  the  statute. 

This  is  not  a  new  question  here.  The  point  was  dis- 
cussed and  decided  adversely  to  appellant  in  Duffy  v. 
Greenebaum,  72  Cal.  157.  In  addition  to  the  reasons  there 
given  for  the  ruling,  it  may  be  suggested  that  three  hun- 
dred dollars  is  not  always  sufficient  to  secure  to  a  re- 
spondent his  costs  and  damages,  and  it  was  competent 
for  the  legislature  to  require  further  security  in  case  a 
stay  of  execution  was  desired;  and  further,  there  is  no 
effectual  provision  for  the  justification  of  the  sureties  on 
the  undertaking  for  the  appeal;  for,  although  they  may 
be  required  to  justify  under  section  948  of  the  Code  of 
Civil  Procedure,  yet,  if  they  fail  to  justify,  the  only 
consequence  is  that  the  execution  is  no  longer  stayed. 
(Swdsey  V.  Adair,  83  Cal.  136.)  The  appeal  would  there- 
fore be  effectual,  although  the  sureties  may  be  found 
worthless.  True,  if  the  sureties  are  the  same  on  each 
bond,  it  would  not  help  the  matter  unless  a  new  under- 
taking were  given;  but  to  secure  a  stay  new  sureties 
must  be  provided,  and  this  may  be  why  the  stipulation 
must  be  in  each  undertaking.  At  all  events,  such  are 
the  requirements  of  the  code,  and  there  can  be  no  ques- 
tion of  the  power  of  the  legislature  to  prescribe  any 
reasonable  condition  to  the  exercise  of  the  right  of 
appeal. 

Appellant  offers,  if  authority  to  file  an  amended  un- 
dertaking exists,  to  give  an  undertaking  conforming  in 
every  respect  to  the  statute.  The  motion  to  dismiss  was 
made  upon  due  notice,  and  a  brief  on  the  part  of  the 
moving  party  was  also  submitted,  to  which  a  reply  was 
made  by  appellant.  In  the  notice  and  printed  brief  the 
defects  in  the  undertaking  were  pointed  out. 

Section  954  of  the  Code  of  Civil  Procedure  reads  as 
follows :  "If  the  appellant  fails  to  furnish  the  requisite 
papers,  the  appeal  may  be  dismissed ;  but  no  appeal  can 
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be  dismissed  for  insufficiency  of  the  undertaking  thereon 
if  a  good  and  sufficient  undertaking,  approved  by  a 
justice  of  the  supreme  court,  be  filed  in  the  supreme 
court  before  the  hearing  upon  motion  to  dismiss  the  ap- 
peal:' 

Had  there  been  no  statute  upon  the  subject  we  might, 
perhaps,  where  an  undertaking  has  been  filed  in  due 
time,  and  evidently  with  an  honest  intent  to  comply 
with  the  law,  but  which  is  defective,  allow  a  new  under- 
taking to  be  filed.  But  here  an  opportunity  is  afforded 
to  an  appellant  to  correct  any  such  mistake.  The  code 
expressly  provides  when  the  appellant  must  avail  him- 
self of  the  privilege.  He  must  do  so  before  the  hearing 
of  the  motion  to  dismiss.  He  cannot  contest  the  mo- 
tion, and  then  claim  the  privilege,  if  the  motion  is 
decided  against  him.  This  express  provision  is  a  limi- 
tation upon  the  discretion  of  the  court. 

The  transcript  on  appeal  in  this  case  contains  a  cer- 
tificate to  the  effect  that  ''an  undertaking  on  appeal  in 
due  form  has  been  properly  filed,"  as  required  by  sec- 
tion 953  of  the  Code  of  Civil  Procedure.  It  is  contended 
that  this  certificate  is  conclusive;  that  in  case  the  cer- 
tificate is  untrue  the  respondent  has  his  remedy  against 
the  clerk,  who  is  liable  on  his  official  bond.  This  prop- 
osition has  been  frequently  suggested  here  on  the  con- 
sideration of  similar  motions,  and,  although  it  has  not 
been  discussed  in  any  reported  decision,  the  court  has 
constantly  and  frequently  permitted  parties  to  go  behind 
this  certificate.  It  could  not  have  been  intended  that 
the  judgment  of  the  clerk  should  be  final  in  this  matter. 
"For  all  purposes  connected  with  the  appellate  juris- 
diction, the  appellate  court  has  the  same  power  over  the 
clerk  of  the  court  below  as  it  has  over  its  own  clerk." 
(People  V.  Center,  54  Cal.  236;  Winder  v.  Hendrick,  54 
Cal.  275.)  We  do  not  claim  any  authority  over  him 
while  performing  his  customary  duties  as  clerk  of  the 
lower  court,  but  duties  connected  with  our  appellate  jur- 
isdiction we  can  require  him  to  perform.  That  we  are  not 
bound  by  his  certificates  as  to  the  correctness  of  a  rec- 
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ord  has  been  repeatedly  decided.  On  the  contrary, 
when  necessary,  we  may  compel  him  to  correct  his  cer- 
tificate,  and  transmit  to  this  court  a  proper  record. 

Section  953  places  the  certificate  of  the  attorneys 
upon  the  same  plane  as  the  certificate  of  the  clerk. 
Such  a  certificate  was  considered  in  Perkins  v.  Cooper,  87 
Cal.  241.  In  that  case  the  court  permitted  the  respond- 
ent to  prove,  against  the  certificate  of  his  attorneys,  thaic 
no  undertaking  on  appeal  had  in  fact  been  filed. 

The  rationale  of  that  decision  is  that  to  give  this  court 
jurisdiction  there  must  be  in  fact  an  undertaking  or  a 
waiver  of  it.  A  false  certificate  stating  that  an  under- 
taking had  been  filed  does  not  confer  jurisdiction.  In 
the  above  case  the  certificate  of  counsel  was  made  after 
the  time  for  filing  the  undertaking  had  expired,  and, 
therefore,  it  could  not  be  construed  as  a  waiver.  The 
case  seems  in  point  here. 

The  appeals,  both  from  the  judgment  and  from  the 
order  refusing  a  new  trial,  are  dismissed. 

Harrison,  J.,  Henshaw,  J.,  Van  Fleet,  J.,  Bbatty, 
C.  J.,  McFarland,  J.,  and  Garoutte,  J,,  concurred. 


[Crim.  No.  68.    Department  One. — October  24,  1895.] 

THE  PEOPLE,   Respondent,  v.  W.  F.  DEMASTERS, 

Appellant. 

New  Trial — Newly-discovered  Evidence. — ^A  motion  for  a  new  trial 
on  the  ground  of  newly-discovered  evidence  is  addressed  to  the 
sound  legal  discretion  of  the  trial  court,  and  its  action  thereon 
will  not  be  disturbed  on  appeal  except  in  an  instance  manifestmg 
a  clear  and  unmistakable  abuse  of  such  discretion. 

Id. — Essential  Characteristics  op  Newly-discovered  Evidence. — To 
warrant  a  new  trial  on  this  ground,  it  must  appear,  among  other 
things,  that  the  new  evidence  be  not  cumulative  merely;  that  it 
be  such  as  to  render  a  different  verdict  reasonably  probable  upon 
a  retrial;  and  that  it  could  not  with  reasonable  diligence  have 
been  discovered  and  produced  at  the  trial.  In  the  present  case, 
the  newly-discovered  evidence  does  not  satisfy  the  first  two  of 
these  requirements. 
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Criminal  Law — ^Assault  with  Intent  to  Commit  Mayhem. — ^In  a 
prosecution  for  an  assault  with  intent  to  commit  mayhem,  evidence 
showing  a  threat  or  attempt  by  the  defendant  to  assault  the  prose- 
cution witness  with  a  gun,  which  formed  part  of  the  same  trans- 
action in  which  the  offense  charged  was  committed,  is  admissible 
as  part  of  the  res  gestae. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Tulare  County  and  from  an  order  refusing  a  new  triaL 
W.  A.  Gray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Roth  &  McFddzean,  for  Appellant. 

W.  F.  Fitzgerald,  Attorney  General,  Charles  H.  Jack- 
son, Deputy  Attorney  General,  F.  B.  Howard,  District 
Attorney,  and  Dagget  &  Adams,  for  Respondent. 

Van  Fleet,  J. — ^Defendant  was  convicted  of  an  as- 
sault with  intent  to  commit  mayhem,  and  appeals  from 
the  judgment  and  order  denying  his  motion  for  a  new 
trial. 

1.  We  can  see  on  abuse  of  discretion  on  the  part 
of  the  court  below  in  denying  defendant's  motion  for  a 
new  trial,  made  upon  the  ground  of  newly-discovered 
evidence.  As  has  been  repeatedly  held  by  this  court,  a 
motion  for  a  new  trial  is  addressed  to  the  sound  legal 
discretion  of  the  trial  court,  and  the  action  of  the  latter 
will  not  be  disturbed,  except  in  an  instance  manifesting 
a  clear  and  unmistakable  abuse  of  such  discretion. 
This  rule  is  peculiarly  applicable  to  an  application 
based  upon  the  ground  of  newly-discovered  evidence, 
which  not  only  involves  an  enlarged  discretion  in  the 
trial  court,  but  has  never  been  looked  upon  with  favor, 
but  rather  with  distrust.  (Hobler  v.  Cole,  49  Cal.  250; 
Arnold  V.  Skaggs,  35  Cal.  684.)  To  entitle  the  plaintiff 
to  a  new  trial  on  this  ground  it  must  appear,  among 
other  things,  that  the  new  evidence  be  not  cumulative 
merely;  that  it  be  such  as  to  render  a  different  verdict 
reasonably  probable  upon  a  retrial;  and  that  the  evi- 
dence could  not  with  reasonable  diligence  have  been 
discovered   and   produced  at  the   trial.     (1  Hayne  on 
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New  Trial  and  Appeal,  sec.  88.)  Assuming  that  de- 
fendant's affidavits,  which  are  very  general  in  their 
terms  in  that  regard,  satisfy  the  last  of  these  require- 
ments, we  are  very  clear  that  they  fall  short  of  comply- 
ing with  the  first  two.  In  the  first  place,  we  regard  the 
evidence  as  purely  cumulative.  Its  only  tendency  would 
be  to  establish  a  state  of  ill-will  on  the  part  of  Crawford, 
the  prosecuting  witness,  against  the  defendant,  and  an 
indefinite  threat  by  Crawford  to  use  violence  upon  de- 
fendant, if  the  latter  should  again  come  upon  Crawford's 
place.  The  record  discloses  that  evidence  of  exactly  the 
same  general  character  was  introduced  in  behalf  of 
defendant  at  the  trial  through  the  witness,  M.  Fv  De- 
masters,  who  testified  to  threats  and  expressions  of  ill- 
will,  made  by  Crawford,  of  quite  as  specific  and  violent 
a  character  as  those  proposed  to  be  established  by  the 
evidence  newly  discovered.  But,  in  the  next  place, 
while  the  mere  fact  that  the  new  evidence  be  cumula- 
tive is  not  conclusive  against  ^defendant's  right  to  a  new 
trial  on  that  ground,  we  are  satisfied  that  the  evidence 
is  not  such  as  to  make  a  different  result  on  a  new  trial 
obviously  probable.  To  the  contrary,  the  impression 
made  by  a  consideration  of  the  proposed  evidence,  in 
the  light  of  that  taken  at  the  trial,  is  rather  unfavor- 
able than  otherwise  as  to  the  probability  of  its  produc- 
ing any  different  result.  Under  such  circumstances  we 
are  not  at  liberty  to  disturb  the  order. 

2.  The  court  was  clearly  right  in  its  ruling  in  allow- 
ing the  prosecution  to  show  a  threat  or  attempt  by  de- 
fendant to  assault  the  prosecuting  witness  with  a  gun, 
a  few  minutes  before  the  final  assault  was  committed. 
The  evidence  on  the  part  of  the  people  tended  to  show 
that  it  was  all  a  part  of  one  and  the  same  transaction. 
In  fact,  if  the  evidence  of  the  people  be  true,  there  was 
one  continuous  and  aggravated  assault  committed  by 
defendant  upon  the  witness  Crawford,  from  the  time 
defendant  threatened  him  with  the  gun  until  the  biting 
and  wounding  were  accomplished.  The  evidence  was, 
therefore,  admissible  as  part  of  the  res  gestae. 
oix  oaii.— ao 
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3.  The  objection  arising  upon  the  cross-examination 
of  the  witness  Ward  Demasters,  and  the  further  one  as 
to  the  admissibility  of  evidence  of  his  general  bad 
character  for  truth,  etc.,  a  few  years  prior  to  the  fact, 
are  trivial  and  involve  no  error.  The  first  was  proper 
as  tending  to  exhibit  the  feeling  of  the  witness,  and  the 
objection  to  the  latter  went  to  its  weight  and  not  its 
admissibility. 

We  find  no  error  in  the  record,  and  the  judgment 
and  order  denying  a  new  trial  should  be  affirmed. 

It  is  so  ordered. 

Garoutte,  J.,  and  Harrison,  J.,  concurred. 


[Crim.  No.  27,    Department  One. — October  24,  1896.  j 

THE   PEOPLE,   Respondent,   v.   LOUIS  BELLAMY, 

Appsllant. 

Criminal  Law — Circumstantial  Evidence— Moral  Certainty— Rea- 
sonable Doubt. — To  warrant  the  inference  of  legal  guilt  from  cir- 
cumstantial evidence  a  conviction  in  the  minds  of  the  jurors  to  a 
moral  certainty  and  beyond  a  reasonable  doubt,  arising  from  the 
evidence  of  the  defendant's  guilt,  is  sufficient,  and  an  absolute 
or.  mathematical  demonstration  of  guilt  is  not  required. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
San  Bernardino  County  and  from  an  order  refusing  a 
new  trial.    John  J.  Campbell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Byron  Waters,  and  Henry  W.  Niabet,  for  Appellant. 

W.  F.  Fitzgerald,  Attorney  General,  and  Charles  H. 
Jackson,  Deputy  Attorney  General,  for  Respondent 

The  Court. — The  defendant  appeals  from  a  convic- 
tion of  the  crime  of  burglary,  and,  as  grounds  for  a 
reversal  of  the  judgment,  insists  that  the  court  com- 
mitted error  in  refusing  to  give  to  the  jury  the  following 
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instruction  as  to  the  law  of  the  case:  "In  order  to  jus- 
tify the  inference  of  legal  guilt  from  circumstantial 
evidence,  the  existence  of  inculpatory  facts  must  be 
absolutely  and  to  a  demonstration  incompatible  with  the 
innocence  of  the  accused,  and  incapable  of  explanation  \ 
upon  any  other  reasonable  h3rpothesis  than  that  of  his 
guilt.'' 

The  law  does  not  require  the  evidence  to  be  of  such 
a  character  as  to  establish  in  the  minds  of  the  jurors 
that  degree  of  certainty  demanded  by  the  foregoing 
instruction.  A  conviction  in  the  minds  of  the  jurors 
to  a  moral  certainty  and  beyond  a  reasonable  doubt,  J 
arising  from  the  evidence  of  the  defendant's  guilt,  is 
sufficient,  and  an  absolute  or  mathematical  demonstra- 
tion of  guilt  is  not  required. 

We  find  no  error  in  the  record,  and  the  judgment  and 
order  appealed  from  are  affirmed. 


[Crim.  No.  67.    Department  Onc.—October  28,  1895.] 

THE    PEOPLE,  Respondent,  v.  C.    R.    WALLACE, 
Appellant. 

Ckiminal  Law — Seduction  under  Promise  of  Marriage — Consent. — 
The  gist  of  the  offense  of  seduction  under  promise  of  marriage 
is  the  accomplishment  of  the  act  by  means  of  such  promise  as  the 
inducing  cause  of  the  consent  of  the  one  seduced.  To  wart-ant 
a  conviction,  it  is  not  necessary  for  the  evidence  to  show  any 
express  or  direct  reference  by  the  seducer  to  such  promise  as  a 
means  to  accomplish  his  purpose  or  that  the  consent  of  the  female 
was  expressly  rested  by  her  upon  such  consideration.  It  is  suffi- 
cient if  the*  circumstances  be  such  as  to  warrant  the  deduction 
that  the  act  would  not  have  been  accomplished  without,  or  in 
the  absence  of,  such  promise. 

Id. — Evidence  of  Prosecutrix. — A  statement  of  the  prosecutrix  in 
terms  that  she  did  not  consent  to  the  act  is  not  controlling  on  the 
jury  where  her  testimony  taken  as  a  whole  shows  that  she  did 
not  consent  in  express  terms,  but  that  her  objections  were  so 
far  overcome  by  defendant's  sohcitations  that  she  yielded  a  re- 
luctant acquiescence  in  his  act. 

Id. — Previous  Chastity. — On  the  trial  of  such  an  offense,  the  previous 
chaste  character  of  the  prosecutrix  is  one  of  the  elements  of  the 
offense  which  must  be  afifirmatively  shown  by  the  prosecution. 
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Id. — Instructions. — Where  the  instructions  taken  as  a  whole  arc 
sufficiently  explicit,  the  defendant,  if  he  desired  a  more  specific 
instruction  on  a  particular  point,  should  have  requested  it.  If 
he  does  not,  he  cannot  object  to  a  lack  of  explicitness  in  reference 
thereto. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County  and  from  an  order  refusing  a  new 
trial.    B.  N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

McKeeby  &  Appel,  for  Appellant. 

W.  F.  Fitzgerald,  Attorney  General,  and  Charles  H. 
Jackson,  Deputy  Attorney  General,  for  Respondent 

Van  Fleet,  J. — ^Appeal  from  a  judgment  convicting 
defendant  of  seduction,  and  from  an  order  denying  his 
motion  for  a  new  trial. 

1.  It  is  contended  that  the  evidence  does  not  sustain 
the  verdict,  but  the  claim  is  untenable.  There  is  not 
only  evidence  tending  to  support  each  issue  involved  in 
the  charge,  but,  if  true,  and  the  jury  have  found  that  it 
was,  it  established  yery  clearly  the  guilt  of  the  defend- 
ant The  charge  was  seduction  under  promise  of  mar- 
riage, and,  of  course,  the  gist  of  the  offense  is  the 
accomplishment  of  the  act  by  means  of  such  promise 
as  the  inducing  cause  of  the  consent  of  the  one  seduced. 
It  is  not  essential,  however,  in  such  case,  in  order  to 
coifvict,  that  the  evidence  shall  disclose  any  express  or 
direct  reference  by  the  seducer  to  such  promise  as  a 
means  to  accomplish  his  purpose;  nor,  on  the  other 
hand,  that  the  consent  of  the  female  shall.be  expressly 
rested  by  her  upon  such  consideration.  It  is  sufficient 
if  the  circumstances  be  such  as  to  warrant  the  jury  in 
the  deduction  that  the  act  of  sexual  intercourse  would 
not  have  been  accomplished  without,  or  in  the  absence 
of,  such  promise.  The  record  discloses  a  state  of  facts 
fully  justifying  such  inference  in  this  case.  In  fact,  as 
to  all  the  essential  elements  involved,  we  cannot  readily 
conceive  of  a  case  of  this  character  being  more  satisfac- 
torily established  than  was  done  in  this  instance. 
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The  claim  that  a  case  of  seduction  was  not  shown 
because  the  prosecutrix  did  not  consent  to  the  act,  and 
that  it  was  therefore  rape,  if  anything,  is  without  merit. 
It  is  true  the  prosecutrix  states  in  terms  that  she  did 
not  consent  to  the  act,  but  her  testimony,  taken  as  a 
whole,  shows  that  she  did,  and  the  jury  were  justified  in 
so  finding.  Obviously,  what  the  prosecutrix  meant  to 
convey  by  her  testimony  was  that  she  did  not  give  her 
consent  in  express  terms,  because  she  did  not  think  it 
was  right,  but  that  her  objections  were  so  far  overcome 
by  defendant's  solicitations  that  she  yielded  a  reluctant 
acquiescence  in  his  act.  The  jury  very  properly  sub- 
ordinated the  literal  terms  used  by  the  witness  to  the 
substance  and  effect  of  her  evidence. 

2.  The  court  properly  admitted  the  evidence  of  the 
prosecution  as  to  the  previous  chaste  character  of  the 
prosecutrix.  That  was  one  of  the  elements  of  the  offense 
which  the  people  were  called  upon  to  establish  affirma- 
tively, and  as  a  part  of  their  case  in  chief,  and  the  evi- 
dence offered  was  competent  for  the  purpose. 

3.  It  is  claimed  that  the  court  erred  in  not  charging 
the  jury  as  to  the  meaning  of  the  term  "seduced,"  used 
in  one  of  its  instructions.  We  think  the  instruction 
complained  of  was  sufficiently  explicit  when  read  with 
the  other  instructions  in  the  case;  but  if  the  defendant 
desired  or  thought  necessary  more  full  and  specific 
instruction  on  the  point,  he  should  have  requested  it. 

The  record  is  without  error,  and  the  judgment  and 
order  are  affirmed. 

Habrison,  J.,  and  Garoutte,  J.,  concurred. 


Digitized  by  VjOOQ  IC 


614  Merzbach  v.  Hadley.  [109  CaL 

[L.  A.  No.  8i.    Department  Two.— October  28,  1895.] 

F.  H.  MERZBACH,  Assignee  in  Insolvency  of  the 
State  Investment  and  Insurance  Company,  Ap- 
pellant, AND  PACIFIC  MUTUAL  LIFE  INSUR- 
ANCE COMPANY  OF  CALIFORNIA,  Intbevbnoe 
AND  Respondent,  v.  W.  E.  HADLEY,  Respondent. 

Pkacticr— Sale  under  Foreclosure— Motion  to  Postpone  Sale- 
Appeal. — ^Where  a  sale  under  a  decree  of  foreclosure  is  had, 
pending  an  ex  parte  motion  for  its  postponement,  the  remedy  of 
a  party  aggrieved  is  to  have  the  sale  set  aside,  and  not  l^  appeal 

.       from  the  order  refusing  to  postpone  it 

Appeal  from  an  order  of  the  Superior  Court  of  San 
Diego  County  refusing  to  postpone  a  sale  under  a  decree 
of  foreclosure.    George  Puterbaugh,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

/.  F.  RUey,  and  Crittenden  Thornton,  for  Appellant 

Fox,  Kellogg  &  Gray,  for  Respondent  Pacific  Mutual 
Life  Insurance  Company. 

E.  W.  Britt,  for  Defendant  and  Respondent 

The  Court. — ^This  is  an  appeal  from  an  order  refus- 
ing to  postpone  a  sale  under  a  decree  of  foreclosure. 

Appellant's  assignor  held  a  mortgage  upon  property 
in  San  Diego  executed  by  defendant  to  secure  $60,000 
and  interest  This  mortgage  was  assigned  to  the  intar- 
venor  to  secure  a  loan  made  by  it  to  plaintiff's  assignor, 
amounting  to  $46,000,  with  interest  A  decree  of  fore- 
closure was  entered  December  16,  1894,  for  $71,097.20 
and  costs.  Of  this  sum  $60,119.39  was  found  to  be  due 
the  intervenor  in  payment  of  the  debt  due  it,  and  se- 
cured by  the  assignment  of  the  mortgage. 

A  commissioner  was  appointed  to  seU  the  mortgaged 
premises  in  satisfaction  of  the  decree,  and  the  sale  was 
noticed  to  take  place  on  the  sixteenth  day  of  January, 
1896.    January  16,  1896,  the  day  before  the  proposed 
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sale.  Judge  Puterbaugh  made  an  order  requiring  the 
commissioner  to  show  cause  at  9  o'clock,  January  16,1895, 
why  the  sale  should  not  be  postponed  for  thirty  days. 

It  does  not  appear  that  the  order  to  show  cause  was 
served  upon  any  one,  or  that  either  the  intervenor  or 
commissioner  was  *  represented  at  the  hearing,  which 
was  on  the  sixteenth.  It  does  not  appear  that  F.  H. 
Merzbach  informed  the  court  that  the  commissioner, 
despite  the  fact  that  the  motion  to  postpone  the  sale 
was  being  argued,  had  left  the  courtroom,  and  was  pro- 
ceeding with  the  sale.  This  is  only  a  statement  of  what 
Merzbach  said,  but  not  that  the  commissioner  was  at 
any  time  present  at  the  hearing. 

The  bill  of  exceptions  also  shows  that  the  judge  re- 
ceived a  telegram  from  Fox,  Kellogg  &  Gray,  attorneys 
for  the  intervenor,  that  they  objected  to  a  postponement 
of  the  sale,  unless  legal  grounds  were  shown.  This  does 
not  show  that  they  were  informed  that  a  motion  of  that 
character  had  been  made,  nor  the  reason  why  a  post- 
ponement was  asked,  much  less  did  it  afford  them  any 
opportunity  of  being  heard. 

The  defendant  did  appear,  and  filed  an  affidavit  stat- 
ing facts  which  tended  to  show  that  it  would  be  better 
for  all  concerned  that  no  postponement  should  be  had. 

In  their  arguments  counsel  for  appellant  assert  that 
the  sale  was  actually  made  while  the  motion  was  being 
made.  No  injunction  was  issued,  and  no  stay  order 
argued.  The  order  cannot  be  reversed.  No  notice  of  the 
motion  having  been  given,  other  parties  interested  were 
not  heard.  The  evidence  as  to  the  propriety  of  a  post- 
ponement was  conflicting,  and  we  are  not  convinced 
that  the  judge  in  refusing  to  postpone  abused  his  dis- 
cretion. A  reversal  of  this  order  would  serve  no  useful 
purpose.  A  sale  having  been  made,  if  appellant  was 
aggrieved,  his  remedy  was  to  have  the  sale  set  aside. 
The  sale  was  not  a  proceeding  in  the  court  depending 
upon  the  order  appealed  from,  and  which  would  fall  by 
a  mere  reversal  of  the  order. 

The  order  is  affirmed* 
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[L.  A.  No.  s8.    Department  One,— October  29,  1895.] 

OLIVIA  STEWART,  ET  AL.,  Respondents,  v.  JUS- 
TICE'S COURT  etc.,  Appellants. 

Justice's  Coum^Demurrer— Notice  of  Hearing — Failure  of  De- 
fendant TO  Appear  or  Answer. — Where,  a  demurrer  is  filed  to 
a  complaint  in  a  justice's  court,  and  a  day  for  the  hearing  thereof 
is  fixed  by  the  justice,  and  notice  of  the  fact  is  served  upon  the 
defendant,  as  required  by  section  850  of  the  G>de  of  Civil  Pro- 
cedure, the  court  has  jurisdiction,  under  sections  858  and  872  of 
such  code,  upon  the  failure  of  the  defendant  to  appear  at  the 
hearing,  to  overrule  the  demurrer  and  require  the  defendant  to 
answer  at  once,  and  upon  a  failure  so  to  answer  to  render  judg- 
ment by  default  in  favor  of  the  plaintiff. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County.    Walter  Van  Dyke,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
Will  D.  Gould,  and  Groff  &  Lefroy,  for  Appellants. 
McKeeby  &  Appel,  for  Respondents. 

Harrison,  J. — ^An  action  against  the  respondents  was 
commenced  in  the  justice's  court  of  Los  Angeles  town- 
ship by  certain  parties,  and  the  summons  issued  therein 
was  served  upon  them.  The  defendants  filed  a  demurrer 
to  the  complaint,  and  the  justice  fixed  the  following  day 
for  the  hearing  upon  the  demurrer.  Notice  of  this  fact 
was  served  upon  the  defendants,  but  they  failed  to  ap- 
pear at  the  time  set  for  the  hearing,  and  the  justice,  af- 
ter waiting  one  hour,  overruled  the  demurrer  and  made 
an  order  that  the  defendants  answer  "at  once'';  and 
upon  their  failure  to  answer,  entered  their  default  and 
rendered  judgment  against  them  for  the  amount  claimed, 
with  costs.  The  defendants  thereupon  applied  to  the 
superior  court  for  a  writ  of  review,  directed  to  the  jus- 
tice's court,  and  upon  a  return  thereto,  showing  the 
above  facts,  the  superior  court  annulled  the  judgment 
of  the  justice's  court.  From  the  judgment  thus  entered 
an  appeal  has  been  taken  to  this  court. 

Section  858  of  the  Code  of  Civil  Procedure  prescribes 
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the  proceedings  to  be  had  in  the  justice's  court  upon  a 
demurrer^  and  declares: 

*'2.  If  the  demurrer  to  a  complaint  is  overruled,  the 
defendant  may  answer  forthwith";  and  section  872  au- 
thorizes the  justice  to  render  judgment  in  favor  of  the 
plaintiff:  "2.  If  the  demurrer  to  the  complaint  is  over- 
ruled, and  the  defendant  fails  to  answer  at  once.'' 

The  provisions  of  section  850  requiring  the  justice  to 
fix  a  day  ''for  the  trial  of  said  cause"  after  an  appear- 
ance by  the  defendant,  and  to  notify  the  defendant 
thereof,  have  reference  only  to  such  ''trial"  as  is  author- 
ized by  the  nature  of  the  appearance.  If  by  such  ap- 
pearance only  an  issue  of  law  is  presented,  there  can 
be  a  trial  of  only  such  issue  of  law,  and  a  trial  of  fact 
cannot  be  had  unless  ai\  issue  of  fact  is  presented  after 
.  the  trial  and  disposition  of  the  issue  of  law. 

In  the  present  case  the  only  issue  that  was  presented 
by  the  defendants  for  trial  was  an  issue  of  law,  and  the 
defendants  received  due  notice  of  the  day  upon  which 
the  trial  of  this  issue  would  be  had  by  the  justice. 
Upon  the  overruling  of  the  demurrer  the  action  of  the 
justice  was  in  strict  accordance  with  the  provisions  of 
the  statute.  By  section  858  the  defendants  could  have 
answered  forthwith  upon  the  overruling  of  their  de- 
murrer, but  they  failed  to  do  so;  and  by  section  872, 
upon  their  failure  to  answer  "at  once,"  the  justice  was 
authorized  to  render  judgment  "in  like  manner  as  if 
the  defendant  had  failed  to  appear  and  answer  or  de- 
mur." As  there  was  no  issue  of  fact  to  be  tried,  there 
was  no  occasion  for  the  justice  to  fix  any  day  for  the 
trial  other  than  that  which  he  had  already  fixed. 

In  Jones  v.  Jtcstice's  Court,  97  Cal.  523,  the  defendant 
was  not  notified  that  the  case  had  been  set  for  trial,  and 
we  held  that  the  notice  required  by  the  provisions  of 
section  850  to  be  given  to  the  parties  of  the  time  fixed 
for  trial  is  jurisdictional,  and  that,  in  the  absence  of 
such  notice,  the  justice  has  no  jurisdiction  to  proceed 
in  the  cause.  In  the  present  case,  however,  the  notice 
required  by  this  section  was  given  to  the  defendants, 
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and  the  justice  thereby  acquired  jurisdiction  to  try  the 
issue  before  him,  and  to  render  judgment  accordingly. 
There  is  no  provision  of  the  code  which  requires  the 
justice  to  allow  the  defendant  any  time  within  which 
to  answer  the  complaint  in  case  his  dffliurrer  shall  be 
overruled,  or  to  give  to  him  any  notice  that  his  demurrer 
has  been  overruled,  but  by  the  terms  of  the  sections 
above  referred  to  the  justice  is  authorized  to  proceed 
forthwith  with  the  cause,  and  if  no  issue  of  fact  has 
been  presented  for  trial,  to  render  judgment  in  favor  of 
the  plaintiff. 

As  the  justice's  court  had  jurisdiction  to  render  the 
judgment,  any  error  that  may  have  been  committed  by 
it  in  its  action  cannot  be  reviewed  upon  certiorari. 

The  judgment  appealed  from. is  reversed. 

Garoutte,  J.,  and  Van  Fleet,  J.,  concurred. 


[•No.   18338.     DeiArtment  One.— November  4,  1895.I 

J.  C.  TYLER,  Appellant,  v.  TEHAMA  COUNTY,  Re- 

SPONDENT. 

Counties — Neglect  of  Officers— Lxability  at  G>micon  Law.— At 
common  law  an  action  does  not  lie  against  a  county;  and  in  the 
absence  of  some  constitutional  or  statutory  provision  counties 
are  to  be  treated  as  political  divisions  of  the  state,  created  for 
convenience,  and  not  liable  for  damages  caused  by  the  neglect 
of  its  officers  or  agents. 

Id.— Constitutional  Law— Damage  to  Private  Property— Liability 
OF  County. — Under  the  new  constitution  of  1879,  which  provides 
that  private  property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation  having  been  first  made  or  paid  into 
court  for  the  owner,  a  county  is  liable  for  consequential  damages 
to  a  private  owner  resulting  from  the  construction  of  the  abut- 
ment of  a  bridge  erected  by  the  county,  by  which  the  water  is 
turned  toward  his  land,  cutting  away  portions  thereof,  and  de- 
stroying improvements  thereon. 

Id. — Authority  of  Supervisors  to  Erect  Bridge — Erection  upon 
Private  Land. — ^The  board  of  supervisors  of  a  county  have  au- 
thority to  erect  bridges  and  to  determine  the  place  of  such  erec- 
tion; and  if  from  necessity,  or  by  mistake,  they  erect  a  bridge 
outside  of  the  limits  of  the  highway  upon  private  land,  the 
county  cannot,  upon  that  ground,  while  maintaining  the  bridge 
for  public  use,  repudiate  the  action  of  the  board,  and  refuse  to 
compensate  the  person  whose  property  has  been  taken  or  dam- 
aged by  the  construction  of  the  bridge. 
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Id.^Action  for  Compeksation. — If  the  property  of  the  plaintiff  is  in 
fact  taken  for  public  use,  without  first  having  been  compensated 
and  paid  for,  he  may  recover  compensation  therefor  in  an  appro- 
priate action,  notwithstanding  the  mode  of  taking  is  unauthorized; 
and  if,  by  such  taking  or  use,  other  property  of  the  plaintiff  i3 
damaged,  he  may  recover  for  such  injury. 

Id. — Work  Done  by  Contractor  for  County. — It  is  inunaterial 
whether  the  work  of  building  the  obstruction  which  caused  the 
injury  to  plaintiff's  land  was  done  by  the  bridge  company  or  by 
some  one  else  if  it  appears  that  it  was  done  under  the  direction 
and  according  to  the  plans  and  specifications  furnished  by  the 
board  of  supervisors,  and  that  the  work,  when  completec^  was 
accepted  by  them. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Tehama  County.    John  F.  Ellison,  Judge. 

The  facts  are  stated  in  the  opinion. 

/.  C.  Bali,  and  /.  T.  Matlock,  for  Appellant 

The  board  of  supervisors  has  power  and  jurisdiction 
to  erect  and  manage  bridges  within  the  county.  (County 
Government  Act,  sec.  25,  subd.  4.)  The  defendant  can- 
not take  or  damage  the  land  of  the  plaintiff  without 
first  making  compensation  therefor.  In  the  absence  of 
compensation  made  this  action  can  be  maintained. 
(Reardon  V.  San  Francisco,  66  Cal.  492 ;  56  Am.  Rep. 
109;  Conniff  v.  San  Francisco,  67  Cal.  45;  City  of  At- 
lanta V.  Green,  67  Ga.  386;  Moore  V.  City  of  Atlanta,  70 
Ga.  611;  Eaton  V.  Boston  etc.  R.  R.  Co.,  51  N.  H.  504;  12 
Am.  Rep.  147;  Lewis  on  Eminent  Domain,  sees.  53-69; 
Shirley  V.  Bishop,  67  Cal.  543.) 

L.  V.  Hitchcock,  District  Attorney,  for  Respondent 

A  county  is  not  liable  for  the  tortious  acts  or  negli- 
gence of  its  officers  and  agents.  (4  Am.  &  Eng.  Ency. 
of  Law,  367,  368,  and  cases  there  cited;  Sherboume  V. 
Yuba  County,  21  Cal.  113;  81  Am.  Dec.  151;  Huffman  V. 
San  Joaquin  County,  21  Cal.  427 ;  CroweU  V.  Sonoma 
County,  25  Cal.  818;  Bamett  V.  Contra  Costa  County,  67 
Cal.  77;  Templeton  v.  Linn  County,  22  Or.  313;  Downing 
V.  Mason  County,  87  Ky.  208;  12  Am.  St  Rep.  473; 
Shepard  v.  Pulaski  County  (Ky.,  Jan.  12, 1892),  18  S.  W. 
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Rep.  15;  Smith  V.  Board  of  Commrs.,  131  Ind.  116: 
Dillon  on  Municipal  Corporations,  sec.  963.)  The  ac- 
tion of  the  board  of  supervisors  in  causing  a  bridge  to 
be  erected  outside  of  a  public  road  was  ultra  vires,  and 
did  not  bind  Tehama  county.  (County  Government 
Act,  sec.  25,  subd.  4 ;  McKenzie  V.  GUmore  (Cal.,  June  3, 
1893),  33  Pac.  Rep.  262;  Browning  v.  Board  of  Commrs., 
44  Ind.  11.)  The  liability  of  the  county  for  injuries  to 
property  is  determined  by  the  same  principle  as  in  per- 
sonal injuries.  By  that  principle  the  county  is  not 
liable  in  the  case  at  bar.  (Arnold  v.  City  of  San  Jose, 
81  Cal.  619;  CroweU  v.  Sonoma  County,  25  Cal.  315.) 

Haynes,  C. — ^This  appeal  is  by  the  plaintiff  from  a 
judgment  rendered  on  demurrer  to  his  amended  com- 
plaint. The  action  was  brought  to  recover  damages 
and  to  enjoin  the  defendant  from  maintaining  a  certain 
bridge,  with  its  buttresses,  piers,  and  walls,  and  that  the 
same  be  declared  a  nuisance  and  abated  as  such. 

The  bridge  in  question  was  erected  by  the  board  of 
supervisors  in  1892,  over  Elder  creek,  on  the  Tehama 
and  Red  Bluff  road,  to  replace  a  bridge  erected  many 
years  before,  and  which  had  become  unsafe.  It  is  al- 
leged that  the  new  bridge  was  built  below  and  alongside 
of  the  old  one,  but  outside  of  the  highway  on  the  prop- 
erty of  plaintiff;  that  plaintiff's  residence  is  on  the 
southerly  side  of  said  creek,  a  short  distance  below  the 
bridge  and  near  said  creek ;  that  it  was  built  before  said 
new  bridge  was  erected ;  that  the  abutments  or  walls 
supporting  the  new  bridge  confined  the  waters  during 
freshets  and  turned  the  current  against  the  south  bank 
of  the  stream  near  his  house,  and  caused  it  to  cut  away 
the  bank,  and  that,  if  continued,  it  will  destroy  his 
house  and  much  valuable  land. 

The  demurrer  was  general  and  special,  but  the  ground 
upon  which  the  demurrer  was  sustained,  as  appears 
from  the  written  opinion  of  the  learned  judge  of  the 
court  below  as  well  as  from  the  briefs  of  counsel,  was 
that  the  complaint  does  not  state  a  cause  of  action. 
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The  ground  upon  which  the  court  based  its  decision> 
briefly  stated,  is  that  as  the  bridge  was  built  not  upon 
the  highway,  but  upon  private  property,  the  acts  of  the 
board  of  supervisors  in  causing  its  construction  were 
unauthorized  and  unlawful;  that  for  such  acts  the 
county  is  not  responsible,  and  that  if  any  one  is  respon- 
sible it  is  the  supervisors  personally  (citing  CroweU  v. 
Sonoma  County,  25  Cal.  313) ;  while  counsel  for  respond- 
ent adds  to  the  above  that  the  construction  of  bridges 
is  not  one  of  the  powers  of  counties,  but  is  one  of  the 
enumerated  powers  of  the  board  of  supervisors;  that 
counties  are  not  liable  for  the  acts  or  negligence  of  its 
officers,  unless  such  liability  is  imposed  by  express 
statutory  provisions;  that  the  complaint  does  not  allege 
that  said  bridge  was  erected  either  wrongfully,  unlaw- 
fully, or  against  the  will  or  consent  of  the  plaintiff;  and 
that,  even  if  the  complaint  had  alleged  the  erection  of 
the  bridge,  piers,  etc.,  upon  the  public  highway,  it  would 
not  have  stated  a  cause  of  action,  as  it  fails  to  allege  a 
lack  of  ordinary  care  and  skill  in  its  erection. 

Assuming  for  the  present  that  the  acts  of  the  board 
of  supervisors  were  authorized  and  lawful,  the  first 
question  to  be  determined  then  is  whether  the  county  is 
liable  for  the  consequential  injuries  caused  by  the  con- 
struction of  the  bridge  in  such  manner  as  to  change  the 
direction  of  the  current  so  as  to  cut  away  the  southerly 
bank  of  the  stream,  causing  injury  to  plaintiff's  land 
and  threatening  the  destruction  of  his  residence. 

It  is  undoubtedly  true  that  at  common  law  an  action 
does  not  lie  against  a  county,  and  that,  in  the  absence 
of  some  constitutional  or  statutory  provision,  counties 
are  to  be  treated  as  political  divisions  of  the  state, 
created  for  convenience,  and  not  liable  for  damages 
caused  by  the  neglect  of  its  officers  or  agents. 

CroweU  v.  Sonoma  County,  supra,  cited  in  the  opinion 
of  the  learned  judge  in  the  court  below  and  by  counsel 
for  respondent  in  his  brief,  was  an  action  against  the 
county  for  injuries  to  the  land  of  plaintiff  caused  by 
the  construction  of  the  abutment  of  a  bridge  by  which 
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the  water  was  turned  toward  the  plaintiff's  land,  cutting 
away  portions  thereof  and  destroying  improvements 
thereon.  That  case,  however,  arose  under  the  constitu- 
tion of  1849,  which  provided:  "Nor  shall  private  prop- 
erty be  taken  for  public  use  without  just  compensation" 
(Const.  1849,  art.  I,  sec.  8) ;  whilst  the  new  constitution 
provides  that  "private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensation  hav- 
ing been  first  made  or  paid  into  court  for  the  owner." 
(Const  1879,  art.  I,  sec.  14.) 

These  constitutional  provisions,  as  well  as  the  com- 
mon-law liability  of  counties,  were  very  fully  considered 
in  Reardon  v.  San  Francisco,  66  Cal.  492 ;  56  Am.  Rep. 
109.  In  that  case  the  defendant  was  engaged  in  improv- 
ing Army  street,  and  in  making  the  improvements  placed 
thereon  a  large  amount  of  rock,  the  weight  of  which 
caused  the  soil  to  sink  and  spread  out  at  the  side,  thus 
raising  and  moving  the  ground  upon  plaintiff's  lot  and 
injuring  the  foundation  of  the  building  thereon.  The 
court,  speaking  of  the  change  in  the  constitutional  pro- 
vision above  noticed,  said:  "To  what  kind  of  damage 
does  this  word  'damaged'  refer?  We  think  it  refers  to 
something  more  than  the  direct  and  immediate  damage 
to  private  property,  such  as  its  invasion  or  spoliation. 
There  is  no  reason  why  this  word  should  be  construed 
in  any  other  than  its  ordinary  and  proper  sense.  It 
embraces  more  than  the  direct  taking.  If  it  did  not 
refer  to  more  than  the  damage  above  mentioned  the 
word  'damaged'  in  the  clause  relied  upon  would  be 
superfluous.  It  seems  to  us  that  the  direct  invasion 
spoken  of  would  come  within  the  clause  as  it  stood  in 
the  constitution  of  1849.  If  the  word  'damaged'  only 
embraced  physical  invasions  of  property  the  rights  se- 
cured by  this  word  would  add  nothing  to  the  guaranty 
as  it  formerly  stood." 

The  court  there  quoted  extensively  from  City  of 
Atlanta  v.  Green,  67  Ga.  386,  in  which  state  the  corre- 
sponding provision  of  its  constitution  is  the  same  as  the 
provision  in  our  constitution  of  1879.    The  court  said: 
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'The  article  does  not  define  whether  the  damage  shall 
be  immediate  and  direct  or  consequential.  Any  dam^ 
age  to  property  for  public  use  must  receive  its  compen- 
sation* It  may  be,  and  will  no  doubt  often  occur,  that 
the  consequential  damage  may  impose  a  more  serious 
loss  upon  the  owner  than  the  temporary  spoliation  or 
invasion  of  the  property." 

This  court  followed  and  adopted  the  views  expressed 
by  the  supreme  court  of  Georgia,  and  cited  a  large 
number  of  cases  from  other  states  expressing  a  like  view, 
as  will  be  seen  at  page  504  of  the  opinion ;  and,  as  was 
there  said  by  the  court  in  further  commenting  upon 
those  cases,  that  ''It  was  held  to  be  within  the  constitu- 
tional provision,  as  to  property  damaged,  whether  the 
work  was  done  with  care  and  skill  or  not.  We  are  of 
the  opinion  that  the  right  assured  to  the  owner  by  this 
provision  of  the  constitution  is  not  restricted  to  the  case 
where  he  is  entitled  to  recover  as  for  a  tort  at  common 
law.  If  he  is  consequently  damaged  by  the  work  done, 
whether  it  is  done  carefully  and  with  skill  or  not,  he  is 
entitled  to  compensation  for  such  damage  under  this 
provision.  This  provision  was  intended  to  assure  com- 
pensation to  the  owner  as  well  where  the  damage  is 
directly  inflicted,  or  inflicted  by  want  of  care  and  skill, 
as  where  the  damages  are  consequential,  and  for  which 
damages  he  had  no  right  of  recovery  at  common  law." 
In  that  case  a  judgment  for  the  plaintiff  was  affirmed. 

In  Conniff  v.  San  Francisco,  67  Cal.  45,  the  action 
was  brought  to  recover  damages  for  injuries  to  plain- 
tiff's lot,  caused  by  grading  Montgomery  avenue  in 
the  mode  provided  for  grading  streets  in  the  general 
statute  in  regard  thereto.  There,  in  grading  the  street, 
an  embankment  was  formed  fifteen  feet  above  plaintiff's 
property  and  contiguous  lots,  by  which  the  water  that 
ran  in  a  watercourse  across  the  street  was  permanently 
stopped  in  its  flow  and  backed  upon  plaintiff's  lot,  caus- 
ing damage  to  it  and  the  building  thereon.  This  court 
cited  Pumpelly  v.  Green  Bay  Co.,  13  Wall.  166,  and  said : 
"The  action  in  that  case  was  against  a  private  corpora- 
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tion — ^herc  against  one  that  is  public  and  municipal; 
but  we  are  not  aware  that  there  is  anything  in  the 
nature  or  essence  of  the  corporation  known  as  the  city 
and  county  of  San  Francisco,  though  public  and  munici- 
pal in  its  character,  or  in  the  statutes  relating  to  it, 
which  justifies  it,  even  in  the  prosecution  of  a  public 
work  authorized  by  statute  and  for  the  public  benefit,  in 
taking  the  property  of  another.  The  former  constitution 
of  California  under  which  the  work  was  done,  as  well 
as  the  constitution  now  in  force,  renders  null  all  legis- 
lation to  authorize  such  a  proceeding." 

In  Bigelow  v.  City  of  Los  Angeles,  85  Cal.  614,  the 
court  cited  Reardon  v.  San  Francisco,  supra,  to  the  point 
that,  if  compensation  had  not  been  obtained  under  the 
provisions  of  the  code  with  respect  to  eminent  domain, 
it  can  be  recovered  in  an  action. 

I  think  the  injuries  here  complained  of  are  clearly 
within  the  constitutional  provision  above  cited  as  con- 
strued in  the  cases  above  noticed;  and,  if  so,  I  see  no 
reason  why  the  plaintiff's  damages  may  not  be  recovered 
from  the  county,  since  the  statute  expressly  authorizes 
counties  to  sue  and  be  sued.  All  the  California  cases 
cited  by  counsel  for  respondent,  except  CroweU  v.  Sono^ 
ma  County,  supra,  were  for  personal  injuries;  and  coun- 
sel contends  that  the  same  principle  applies  in  cases  of 
injury  to  property,  and  that  therefore,  upon  the  author- 
ity of  the  cases  cited,  the  county  is  not  liable.  It  was  so 
said  in  CroweU  v.  Sonoma  County,  supra;  and  under  the 
old  constitution  that  was  doubtless  true;  but  the  change 
in  the  constitution,  in  the  respect  we  have  discussed, 
creates  a  clear  distinction  between  damages  to  property 
and  damages  for  personal  injuries.  Cases  cited  by 
counsel  for  respondent  from  other  states  need  not  be 
considered,  the  question  as  to  the  liability  of  the  county 
being  settled  by  our  own  decisions. 

I  think  the  allegations  of  the  complaint,  as  to  the 
injuries  resulting  from  the  change  in  the  current  of 
the  stream,  state  a  cause  of  action,  unless,  as  held  by  the 
court  below,  the  fact  alleged  in  the  complaint  that  the 
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bridge  was  constructed  upon  private  property  and  out- 
side of  the  dedicated  highway  exempts  the  county  from 
liabUity. 

By  erecting  the  bridge  outside  of  the  right  of  way  and 
upon  private  property  the  supervisors  did  not  acquire 
title  to  the  bridge  in  themselves^  as  individuals,  or  as  a 
board,  nor  did  it  become  the  private  property  of  the 
plaintiff.  The  bridge  was  erected  and  paid  for  by  the 
county  for  the  use  of  the  public,  and  is  used  by  the  pub- 
lic. It  would  hardly  be  contended  that  because  the 
bridge  was  built  upon  the  plaintiff's  land  that  he  is  at 
liberty  to  destroy  it,  or  to  prevent  the  public  from  using 
it;  nor,  upon  the  other  hand*,  will  it  be  contended  that 
the  county  may  continue  perpetually  to  maintain  it  for 
the  use  of  the  public  without  liability  for  damages  to 
private  property  resulting  from  its  maintenance.  The 
board  of  supervisors  had  ample  authority  under  the 
statute  to  construct  a  bridge  across  Elder  creek,  but  in 
doing  so  they  inflicted  an  injury  upon  the  plaintiff, 
which  may  or  may  not  have  heejf.  unavoidable. 

If  the  property  of  the  plaintiff  was  in  fact  taken  for 
public  use  without  having  been  condemned  and  paid 
for  under  the  provisions  of  the  code  relating  to  eminent 
domain,  he  may  recover  compensation  therefor  in  an 
appropriate  action,  notwithstanding  the  mode  of  its  tak- 
ing was  unauthorized.  (Reardon  V.  San  Francisco,  au^ 
pra;  Bigelow  v.  City  of  Los  Angeles,  supra.)  And  if  by 
such  taking  or  use  other  property  of  the  plaintiff  is 
^'damaged,''  it  follows  that  a  recovery  for  such  injury 
may  also  be  had.  If  the  board  of  supervisors  had  no 
authority  under  any  circumstances  to  erect  a  bridge, 
respondent's  contention  would  have  a  very  different 
basis;  but  the  board  is  authorized  to  erect  bridges,  and 
necessarily  to  determine  the  place  of  such  erection;  and 
if  from  necessity,  or  by  mistake,  they  erect  a  bridge 
outside  of  the  limits  of  the  highway,  the  county  cannot, 
while  maintaining  the  bridge  for  public  use,  repudiate 
the  action  of  the  board,  and  refuse  to  compensate  a  per- 
son whose  property  has  been  taken  or  damaged* 

OIZ.  OAL.-I0 
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It  is  said  in  Lewis  on  Eminent  Domain,  section  623, 
that:  ''It  has  been  held  in  a  number  of  cases  that  where 
land  is  appropriated  to  a  public  use,  either  with  the  con- 
sent of  the  owner  or  otherwise,  a  common-law  action 
will  lie  to  recover  the  just  compensation  to  which  the 
owner  is  entitled/'     (See  cases  cited  in  note  1.) 

But  the  injury  caused  by  the  change  in  the  direction  of 
the  current  is  not  attributed  to  the  fact  that  the  bridge 
was  erected  upon  plaintiff's  land,  but  to  the  walls  or 
abutments  confining  the  water  in  times  of  freshets, 
whereby  the  direction  of  the  current  is  changed;  and 
that  for  injuries  thus  caused  a  recovery  may  be  had, 
see  Lewis  on  Eminent  Domain,  section  66,  and  cases 
there  cited. 

The  plaintiff  does  not  allege  the  value  of  the  land 
taken  by  the  change  in  the  location  of  the  bridge  and 
of  the  road  leading  to  it,  nor  seek  to  recover  compensa- 
tion for  the  land  so  taken. 

Counsel  for  respondent  calls  attention  to  two  specifi- 
cations of  alleged  uncertainties  (marked  G  and  H), 
namely:  ''It  is  uncertain  as  to  whether  the  obstructions 
alleged  to  have  been  built  in  said  Elder  creek  were 
built  by  the  defendant  or  by  the  Pacific  Bridge  Com- 
pany"; and  "it  is  uncertain  as  to  who  built  the  said 
buttresses,  piers,  and  walls  of  stone,  and  other  material 
in  said  Elder  creek." 

It  is  immaterial  whether  the  work  of  building  said 
obstructions  was  done  by  the  bridge  company  or  by  some 
one  else.  It  is  alleged,  as  to  the  entire  work,  that  it  was 
done  under  the  direction  and  according  to  plans  and 
specifications  furnished  by  the  board  of  supervisors, 
and  that  the  work,  when  completed,  was  accepted  by 
them;  and  this  is  sufficient  The  complaint  in  some 
respects  may  be  subject  to  criticism,  though  it  is  not 
obnoxious  to  a  general  demurrer;  but  as  the  case  is  an 
important  one,  the  plaintiff  should  be  permitted  to 
amend  his  complaint  if  he  so  desires.  The  judgment 
appealed  from  should  be  reversed,  with  leave  to  the 
plaintiff  to  amend  his  complaint  as  he  may  be  advised. 
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Belcher,  C,  and  Britt,  C,  concurred. 

For  the  reasons   given  in  the   foregoing  opinion  the 
judgment  appealed  from  is  reversed,  with  leave  to  the 
plaintiff  to  amend  his  complaint  as  he  may  be  advised. 
Harrison,  J.,  Garoutte,  J.,  Van  Fleet,  J. 

Hearing  in  Bank  denied. 


[No.  18398.     Department  Two.— November  5,  1895I 

CENTRAL  PACIFIC  RAILROAD  COMPANY,  RE- 
spondent,  v.  MARY  E.  DEETZ,  Defendant,  H.  P. 
MARTIN  ET  AL.,  Intervenors,  Appellants. 

Vendor  and  Purchaser— Action  to  Bar  Right  of  Purchaser— In- 
tervention BY  Mortgagee — Payment  of  Purchase  Money — ^Time 
NOT  OF  Essence. — Where  land  is  sold  under  an  executory  contract, 
and  the  purchaser  has  mortgaged  the  premises  and  provided  in 
the  mortgage  that  the  mortgagee  or  his  assigns  may  pay  and  dis- 
charge at  maturity  all  liens  or  encumbrances  thereon,  the  as- 
signees of  the  mortgagee  may  intervene  and  offer  to  pay  the. 
residue  of  the  purchase  money  if  time  is  not  made  of  the  es- 
sence of  the  contract  of  purchase,  and  it  is  not  necessary  that 
the  holder  should  offer  to  surrender  the  contract  in  order  to  be 
entitled  to  pay  the  amount  due  to  the  vendor,  and  to  compel  the 
vendor  to  convey  the  land  to  the  vendee  upon  such  payment,  sub- 
ject to  the  mortgage. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Siskiyou  County.    J.  S,  Beard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

r.  M.  Osmont,  for  Appellants. 

/.  F.  Farraher,  for  Respondent. 

Temple,  J. — This  action  was  brought  to  bar  and  cut 
off  the  right  of  the  defendant  to  certain  land  which  sho 
had  contracted  to  purchase  from  plaintiff.  Appellants 
filed  a  complaint  of  intervention,  to  which  the  plaintiff 
demurred.  The  demurrer  was  sustained,  and,  judgment 
having  been  rendered  for  plaintiff,  the  intervenors  ap- 
peal. 
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It  is  averred  in  the  complaint  that,  after  defendant 
had  entered  into  the  contract  for  the  purchase  of  the 
land,  said  defendant  and  several  other  persons  named 
in  the  complaint  made,  executed,  and  delivered  to  one 
M.  A.  Harding  their  promissory  note  for  twenty-two 
thousand  dollars,  payable  with  interest  two  years  from 
its  date,  which  was  April  15,  1891.  And  at  the  same 
time;  to  secure  the  payment  of  said  sum  with  interest, 
said  makers,  including  the  defendant,  executed  and  de- 
livered to  Harding  a  mortgage  upon  the  premises  de- 
scribed in  the  complaint  and  upon  other  lands,  which 
was  duly  recorded.  Also  that  the  intervenors  have 
become  the  owners  of  the  said  note  and  mortgage.  The 
note  is  now  due  and  wholly  unpaid. 

It  is  provided  in  the  mortgage  that  the  mortgagee  or 
his  assigns  may  pay  and  discharge  at  maturity  all  liens 
or  encumbrances  upon  the  mortgaged  premises. 

It  was  also  averred  that  it  was  necessary  for  the  pro- 
tection of  the  intervenors,  as  mortgagors,  ^hat  the 
amount  due  the  plaintiff  be  paid,  and,  in  connection 
with  this  allegation,  it  was  averred  that  the  remaining 
property  covered  by  their  mortgage  was  insufficient  to 
pay  the  amount  due  and  owing  on  said  mortgage. 

It  was  also  charged  in  said  complaint  that  ''prior  to  the 
fifteenth  day  of  October,  1892,  these  intervenors  offered 
to  plaintiff  to  pay  the  said  railroad  company  the  bal- 
ance of  its  said  demand,  to  wit,  the  said  sum  of  fifteen 
hundred  dollars,  but  plaintiff  refused  to  accept  payment 
thereof  from  these  intervenors  without  the  production 
by  them  of  said  written  contract.  Exhibit  A;  that  these 
intervenors  were  not  then  in  possession  of  said  contract 
and  were  not  able  to  produce  the  same,  which  facts  were 
by  them  communicated  to  the  plaintiff,  and  at  the  same 
time  the  plaintiff  was  further  informed  that  the  inter- 
venors held  a  mortgage  upon  said  premises  executed  by 
the  said  Mary  A.  Deetz  and  others,  and  that  they  were 
therefore  interested  in  making  final  pasrment  upon  said 
land  so  as  to  save  the  security,  and  ultimately  secure 
out  of  the  same  the  full  payment  and  satisfaction  of  the 
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note  and  mortgage  executed  to  said  Harding  by  said 
Mary  A.  Deetz  and  others;  and  the  intervenors  ever 
since  have  been  and  now  are  ready  and  willing  to  pay 
the  balance  due  to  plaintiff  under  its  said  contract  with 
Mary  A.  Deetz,  together  with  the  interest  due  thereon, 
and  they  do  hereby  offer  and  tender  to  plaintiff  full 
payment  and  satisfaction  thereof;  and  they  hereby  offer 
to  keep  and  perform  all  the  stipulations  and  undertak- 
ings by  the  defendant  required  to  be  kept  and  performed 
by  the  terms  of  said  contract,  Exhibit  A." 

The  prayer  was  that  intervenors  be  allowed  to  pay  the 
plaintiff  all  sums  due  on  the  contract,  and  that  there- 
upon plaintiff  be  required  to  convey  the  land  to  Mary 
A.  Deetz,  to  be  held  subject  to  the  lien  of  their  mort- 
gage. 

The  contract  between  plaintiff  and  Mary  A.  Deetz, 
which  was  Exhibit  A,  referred  to,  provided  that  upon 
performance  by  Mary  A.  Deetz,  her  heirs  or  assigns, 
plaintiff,  party  of  the  first  part,  "will  cause  to  be  made 
and  executed  to  the  said  party  of  the  second  part,  upon 
request  and  surrender  of  this  contract,  a  deed,"  etc. 

The  main  contention  on  the  part  of  plaintiff  is  that, 
inasmuch  as  the  intervenors  do  not  offer  to  surrender 
the  contract,  and  are  not  able  to  do  so,  they  cannot  per- 
form the  contract,  and  are  not  entitled  to  pay  the  amount 
due  plaintiff,  and  compel  plaintiff  to  convey  the  land. 

In  other  words,  plaintiff  could  only  be  compelled  to 
convey  upon  full  performance  of  the  contract  on  the 
part  of  Mary  A.  Deetz,  and  by  the  terms  of  the  contract 
the  surrender  of  the  contract  was  a  condition  precedent 
to  the  obligation  on  the  part  of  plaintiff  to  execute  the 
deed. 

To  this  proposition  I  cannot  agree.  Had  Mary  A. 
Deetz  paid  the  full  amount  of  the  purchase  money,  she 
could  have  compelled  plaintiff  to  convey,  although  she 
had  lost  the  paper  contract,  and  her  assignee  could  also 
do  so. 

The  vendee  under  the  contract  was  in  equity  the 
owner  of  the  land,  subject  to  the  conditions  of  the  con- 

Digitized  by  VjOOQ  IC 


630  NiCHOLLS  V.  RED).  [109  Cal. 

tract.  She  could  convey  or  mortgage  her  estate  in  it, 
and  the  grantee  or  purchaser  under  the  mortgage  will 
succeed  to  the  estate  of  the  vendee. 

It  does  not  appear  that  the  contract  of  sale  had  been 
assigned  by  the  vendee  prior  to  the  mortgage.  If,  how- 
ever, there  is  any  claim  of  that  kind,  the  claims  of  such 
supposed  assignees  can  be  litigated  in  this  suit  or  the 
plaintiff  secured  against  it. 

Whether  the  tender  was  properly  made  or  not  is  of 
no  consequence  on  this  demurrer.  The  contract  does 
not  make  time  of  the  essence  of  the  contract. 

The  decree  does  not  allow  intervenors  to  perform  the 
contract  It  is  claimed  by  plaintiff  that  intervenors 
cannot  do  so  unless  they  are  able  to  surrender  the  writ- 
ten contract. 

The  judgment  is  reversed  and  the  cause  remanded 
and  the  court  directed  to  overrule  the  demurrer  to  the 
complaint  of  intervention. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 


[No.  18450.    Department  One.— November  6,  1895.] 

WILLIAM  NICHOLLS,  JR.,  Appellant,  v.  ROBERT 
K.  REID  ET  AL.,  Respondents. 

Corporations — ^Unindorsed  Certificate  of  Stock — Death  of  Holder 
— ^Transfer  of  Title — Possession. — ^Where  a  certificate  of  stock 
in  a  banking  corporation  is  issued  to  a  person  named  therein, 
and  the  certificate  remains  miindorsed  imtil  after  his  death,  the 
mere  possession  of  the  certificate  by  a  firm  of  which  the  deceased 
was  a  member,  and  by  other  firms  succeeding  thereto,  is  insuffi- 
cient to  establish  transmission  of  title  from  the  deceased  holder 
of  the  certificate,  his  representatives  or  heirs,  and  no  subse- 
quent holder  of  the  certificate  can  compel  a  transfer  of  such 
stock  on  the  books  of  the  bank. 

Id. — Contract  to  Sell  Stock — Ineffectual  Tender. — ^A  contract  in 
writing  to  sell  two  specified  certificates  of  bank  stock,  one  of 
which  stands  in  the  name  of  a  deceased  person,  is  not  per- 
formed by  a  tender  of  the  possession  of  such  certificate,  such 
tender  being  ineffectual  to  transfer  title,  and  the  holder  cannot 
be  required  to  accept  one  of  the  certificates  agreed  to  be  sold  witli- 
out  the   other. 
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Appeal  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new 
trial.    Joseph  H.  Budd,  Judge. 

The  facts  are  stated  in  the  opinion. 

Nicol  &  Orr,  and  F.  W.  Baldwin,  for  Appellant. 
P.  W.  Bennett,  and  F.  E.  DurUap,  for  Respondents. 

Britt,  C. — ^Action  to  recover  the  contract  price  of  cer- 
tain shares  of  stock  in  the  Bank  of  Stockton,  a  corpora- 
tion, which  defendants  agreed  to  purchase  of  W.  &  P. 
NichoUs,  a  copartnership.  The  contract  was  in  writing 
and  bore  date  December  15,  1885 ;  it  stated  that  W.  &  P. 
NichoUs  had  that  day  sold  to  Reid,  TuUy,  and  Trahem, 
the  defendants,  "certificates  Nos.  63  and  64,  for  fifty 
shares  each"  of  said  stock,  for  the  sum  of  three  thousand 
three  hundred  dollars,  to  be  paid  October  1,  1886,  with 
interest;  that  the  vendors  were  to  retain  possession  and 
control  of  the  stock  until  payment  of  the  agreed  price 
and  then  deliver  the  same  to  the  purchasers,  who  on 
their  part  agreed  to  buy  it  on  the  terms  stated.  Plaintiff 
sues  as  assignee  of  the  rights  of  W.  &  P.  NichoUs  under 
said  contract;  alleging  tender  of  the  certificates  by  him 
to  defendants  in  May,  1890,  their  refusal  to  accept  the 
same  or  to  pay  the  purchase  price,  his  continued  readi- 
ness to  deliver,  etc.  The  court  found,  among  other 
matters,  that  plaintiff  and  his  alleged  assignors  were 
never  ready  or  able  to  perform  the  conditions  on  their 
part  of  the  said  contract,  that  no  tender  was  made  to 
defendants,  and  rendered  judgment  in  defendants'  favor. 
It  is  claimed  that  the  evidence  does  not  justify  the  find- 
ings. 

The  record  shows  that  the  two  certificates  of  stock 
were  issued  June  1,  1871 ;  they  were  in  the  same  form- 
one  of  them  setting  forth  "that  WiUiam  NichoUs  of 
Placer  county  is  the  proprietor  of  fifty  shares  of  the 
capital  stock  of  the  Bank  of  Stockton,  which  is  transfer- 
able only  on  the  books  of  the  bank  personaUy,  or  by 
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attorney,  upon  the  surrender  of  this  certificate";  and 
the  other  showing  that  Philip  Nicholls  is  the  proprietor 
of  fifty  shares,  transferrable  in  like  manner.  Both  said 
certificates  were  in  possession  of  the  firm  of  W.  &  P. 
Nicholls  on  December  15,  1885,  and  were  in  plaintiff's 
possession  at  the  time  of  the  alleged  tender  to  defend- 
ants. William  Nicholls,  named  in  one  of  said  certifi- 
cates, died  in  the  year  1877;  at  that  time  he  and  the 
said  Philip  composed  the  firm  of  W.  &  P.  Nicholls.  At 
the  date  of  the  contract  of  sale  the  firm  consisted  of  said 
Philip  Nicholls  and  John  and  William  Nicholls,  the  last 
two  being  sons  of  William  who  died  in  1877;  the  plain- 
tiff, who  is  the  son  of  said  Philip,  succeeded  his  father 
in  the  firm  in  the  year  1886;  the  firm  name  has  never 
been  changed. 

Except  the  mere  fact  of  possession  of  said  certificates^ 
there  is  no  evidence  that  the  title  of  the  deceased  Will- 
iam Nicholls  in  the  stock  standing  in  his  name  ever 
passed  to  any  of  the  said  successive  firms,  or  to  the 
plaintiff;  the  certificate  was  produced  at  the  trial,  but 
bore  no  indorsement  whatever,  and  was  unaccompanied 
by  other  evidence  of  transfer.  Possession  only  of  the 
certificate  was  insufficient  to  establish  transmission  of 
title  therein  from  William  Nicholls,  deceased,  his  r^- 
resentatives  or  heirs.  (See  Borland  v.  Nevada  Bank,  99 
Cal.  94;  37  Am.  St  Rep.  32.)  On  the  facts  appearing, 
had  the  certificate  been  presented  by  plaintiff  or  by 
W.  &  P.  Nicholls  for  transfer  on  the  books  of  the  bank, 
it  would  have  been  the  duty  of  the  latter  to  refuse  to 
make  such  transfer.  (Tafft  V.  Presidio  etc.  R.  R.  Co,,  84 
Cal.  131 ;  18  Am.  St.  Rep.  166;  Qtiay  V.  Presidio  etc.  R.  R. 
Co.,  82  Cal.  1.)  Regarding  a  contract  not  essentially 
different  from  that  exhibited  here,  and  under  a  statute 
quite  similar,  as  concerns  its  infiuence  on  the  question 
in  hand,  to  section  324  of  the  Civil  Code,  the  Court  of 
Exchequer  held  that  "the  true  meaning  of  the  contract 
is  that  the  party  is  to  convey  and  deliver  certificates 
showing,  either  on  the  face  of  them  or  from  the  indorse- 
ments, that  the  title  is  in  the  person  conveying'';   and 
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that  possession  of  the  certificate  was  not  of  itself  evi- 
dence of  the  right  of  the  party  producing  it  to  convey 
the  shares.  {Hare  V.  Waring,  3  Mees.  &  W.  362.)  While 
we  may  concede  that  the  title  could  have  been  deraigned 
otherwise  than  by  indorsement  of  the  certificate,  we  fail 
to  find  evidence  of  its  deraignment  to  plaintiff  or  his 
firm  in  any  manner;  the  tender  made  by  plaintiff  was, 
therefore,  ineffectual  (Civ.  Code,  1495),  and  the  find- 
ings of  the  court  were  right.  It  is,  of  course,  immaterial 
to  investigate  the  title  to  the  other  certificate — issued  to 
Philip  NichoUs — ^though  it  also  is  in  doubt,  for  defend- 
ants could  not  be  required  to  accept  one  without  the 
other.  (Polhemus  v.  Heiman,  45  Cal.  573.)  The  judg- 
ment and  order  should  be  affirmed. 

Vanclief,  C,  and  Searls,  C,  concurred. 

For  the  reasons   given    in  the  foregoing  opinion  the 
judgment  and  order  are  affirmed. 

Van  Fleet,  J.,  Garoutte,  J.,  Harrison,  J. 


[No.    18361.     Department  One. — November   6,  1895.] 

PIONEteR  LAND    COMPANY,  Appellant,  v.  R.  A. 
MADDUX  AND  Wife,  Respondents. 

Swamp  Land — Foreclosure  of  Certificate  of  Purchase — Fictitious 
Defendant — Summons — Posting — Defective  Return — ^Void  Judg- 
ment.— In  an  action  by  the  state  to  foreclose  a  certificate  of  pur- 
chase of  swamp  land,  where  the  name  of  the  holder  of  the  cer- 
tificate is  alleged  to  be  unknown,  and  he  is  sued  under  a  fictitious 
name,  the  provision  of  the  statute  for  service  of  summons  by 
posting  must  be  substantially  complied  with ;  and  where  the  return 
of  the  sheriff  indorsed  on  the  summons  fails  to  show  that  any 
copy  of  the  summons  was  posted  at  the  door  of  the  courthouse, 
or  that  any  copies  thereof  were  posted  within  the  township  for 
the  period  required  by  the  statute,  the  defects  in  the  return  can- 
not be  supplied  by  presumption,  and  the  record  fails  to  show 
jurisdiction  of  the  person  of  the  holder  of  the  certificate  of  pur- 
chase, and  a  judgment  by  default  foreclosing  the  certificate  upon 
such  return  of  service  of  the  summons  is  void  for  want  of  juris- 
diction. 

Id. — Payment  by  Holder  of  Certificate— Right  to  Patent—Trust. — 
Where  the  holder  of  the  certificate  of  purchase,  after  the  date  of 
the  void  judgment,  fully  paid  to  the  state  both  principal  and 
interest  of  the  purchase  price  of  the  land,  he  became  the  equitable 
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owner  of  the  land,  and  had  a  vested  right  to  a  patent  from  the 
state,  which  is  equivalent  to  a  patent  so  far  as  the  state  is  con- 
cerned, the  state  being  merely  a  naked  trustee  of  the  legal  title, 
which  it  was  bound  to  convey  to  the  equitable  owner  on  de- 
mand, and  it  had  no  power  to  sell  the  land  to  another. 

Id. — Quieting  Title — Subsequent  Patent. — ^The  equitable  owner  of 
swamp  land  who  has  paid  the  state  fully  therefor  has  a  sufficient 
title  to  support  an  action  to  quiet  title  against  a  subsequent  pat- 
entee from  the  state. 

Id. — Collateral  Attack  upon  Void  Judgment — Order  Refusing  to 
Vacate — EPFECt  of  Appeal. — Where  a  judgment  is  void  for 
want  of  jurisdiction  of  the  person  of  the  defendant,  appear- 
ing upon  the  face  of  the  judgment- roll,  its  validity  is  not 
affected  by  a  denial  of  a  motion  to  vacate  the  judgment  made  after 
the  lapse  of  many  years,  nor  by  the  affirmance  of  the  order  upon 
appeal,  nor  is  such  affirmance  conclusive  of  the  validity  of  the 
judgment  as  against  a  collateral  attack  thereupon  for  want  of 
jurisdiction  of  the  person. 

Id. — Effect  of  Affirmance  of  Void  Judgment. — ^The  affirmance  of  a 
void  judgment  upon  appeal  imparts  no  validity  to  the  judgment, 
but  is  itself  void  by  reason  of  the  nullity  of  the  judgment  ap- 
pealed from. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
Tulare  County.    Wheaton  A.  Gray,  Judge, 

The  facts  are  stated  in  the  opinion. 

Daggett  &  Adams,  for  Appellant. 

The  land  having  been  fully  paid  for  by  tiie  successor 
in  interest  of  the  certificate  of  purchase,  his  successor 
acquires  a  title  to  the  land  of  which  the  misfeasance  of 
the  public  officers  could  not  deprive  him.  {Hinckley  v. 
Fowler,  43  Cal.  63;  Himmelmann  V.  Cofran,  36  Cal.  413; 
Allen  V.  Dake,  50  Cal.  83;  Pollard  V.  Putnam,  54  Cal. 
634.)  No  jurisdiction  was  acquired  by  the  holder  of 
the  certificate  of  purchase  in  the  action  to  foreclose  it 
for  want  of  a  sufficient  return  of  service  by  posting, 
there  being  no  recital  in  the  record  showing  that  the 
summons  had  been  served  upon  the  defendants,  or 
either  of  them,  and  the  record,  failing  to  show  a  strict 
compliance  with  the  law,  fails  to  show  jurisdiction. 
(Boyland  V.  Boyland,  18  111.  551;  Galpin  V.  Page,  18 
Wall.  351;  Settlemier  V.  Sullivan,  97  U.  S.  444;  Cheely 
V.  Clayton,  110  U.  S.  701 ;  Guaranty  Trust  Co.  v.  Green 
Cove  R.  R.,  139  U.  S.  148;  People  V.  Mullan,  65  Cal.  396; 
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Pearson  v.  Pearson,  46  Cal.  610;  Jordan  v.  Giblin,  12  Cal. 
100 ;  McMinn  v.  Whelan,  27  Cal.  300 ;  People  v.  Pearson, 
76  Cal.  400.)  The  holder  of  the  certificate  has  title  as 
against  the  state.  (Code  Civ.  Proc,  sees.  315,  316,  345; 
San  Francisco  v.  Luning,  73  Cal.  612;  Civ.  Code,  sec. 
1007;  CroxaU  v.  Shererd,  5  Wall.  269.) 

Lamberson  &  Middlecoff,  for  Respondents. 

The  holding  cannot  be  adverse  to  the  state  where,  as 
in  this  case,  the  plaintiff  claims  to  be  entitled  to  receive 
title  from  the  state.  (Parish  V.  Coon,  40  Cal.  33 ;  People 
V,  Center,  66  Cal.  565 ;  McCracken  V.  San  Francisco,  16 
Cal.  636.)  The  defendant  holds  the  record  title  while 
plaintiff  has  no  record  title,  and  can  only  rely  upon  the 
statute  of  limitations  as  giving  title.  The  question 
whether  the  possession  of  the  grantors  of  plaintiff  was 
adverse  to  the  state  is  a  question  of  fact  upon  which  the 
court  has  found  in  favor  of  the  defendants,  and  that 
finding  cannot  be  disturbed.  (Thomas  V.  England,  71 
Cal.  456,)  The  possession  of  plaintiff  must  be  pre- 
sumed to  have  been  in  subordination  to  the  legal  title. 
(Sharp  V.  Daugney,  33  Cal.  505.) 

Vanclief,  C. — ^Action  to  quiet  plaintiff's  alleged  title 
to  forty  acres  of  swamp  land  situate  in  the  county  of 
Tulare. 

In  1856  Peter  Goodhue  applied  to  purchase  the  land 
in  question  from  the  state  on  a  credit  of  five  years,  pur- 
suant to  section  5  of  "an  act  to  provide  for  the  sale  of 
swamp  and  overflowed  lands  belonging  to  this  state"  (ap- 
proved April  28, 1855;  Stats.  1855,  p.  189) ,  and  thereupon 
such  proceedings  were  regularly  taken  as  entitled  him 
to  a  certificate  of  purchase  under  section  8  of  said  act, 
and  such  certificate  was  issued  to  him  on  May  30,  1856. 
Goodhue  inclosed  the  land,  and  resided  thereon  until 
October  28,  1861,  when  he  conveyed  the  same  by  deed, 
and  delivered  possession  thereof  to  Marshall  D.  Young, 
who  thence  resided  thereon  and  maintained  the  inclos- 
ure  until  February  1,  1864,  when  he  conveyed  the  same 
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by  deed,  and  delivered  possession  thereof  to  Samuel  C. 
Young,  who  thence  resided  thereon  and  maintained  the 
inclosure  until  May  10,  1870,  when  he  by  deed  conveyed 
the  same  to  Daniel  Murphy,  who  then  entered  into  pos- 
session of  the  land,  kept  it  inclosed,  and  used  it  for 
grazing  purposes  until  October,  1882,  when  he  died 
testate.  Thereafter  such  proceedings  were  regularly 
taken  in  the  matter  of  the  estate  of  Daniel  Murphy 
that  the  land  in  question  was  distributed  by  the  supe- 
rior court,  according  to  the  will,  to  Daniel  M.  Murphy 
and  Diana  Murphy  Hill.  On  February  9,  1885,  Daniel 
M.  Murphy  conveyed  by  deed  all  his  interest  in  the 
land  to  Diana  Murphy  Hill,  who,  on  June  2,  1887,  con- 
veyed the  whole  thereof  to  William  Thomas,  who,  on 
June  3,  1887,  conveyed  the  same  to  plaintiff. 

Daniel  Murphy,  during  his  lifetime,  and  his  execu- 
tors and  devisees  thereafter  until  March  30,  1888,  held 
possession  of  the  land  by  a  sufficient  inclosure,  and 
used  it  for  pasturing  livestock,  and  paid  the  taxes 
thereon  for  every  year  during  all  that  time.  The  land 
was  assessed  to  plaintiff  in  the  spring  of  1888,  and  plain- 
tiff paid  the  taxes  for  that  year.  All  the  deeds  above 
mentioned  were  duly  recorded. 

The  defendants  entered  upon  the  land  in  June,  1888. 
claiming  it  to  be  unsold  swamp  land,  and  made  applica- 
tion to  purchase  the  same  from  the  state,  and  procured 
from  the  state  a  certificate  of  purchase  on  February  1, 
1892. 

On  October  28,  1892,  this  action  was  commenced  and 
defendants  filed  their  answer,  claiming  title  by  virtue  of 
the  last  mentioned  certificate  of  purchase.  On  March 
10,  1893,  and  before  the  trial  of  this  action,  the  state 
issued  and  delivered  to  defendant  R.  A.  Maddux  a 
patent  for  the  land,  as  alleged  in  a  supplemental  answer 
of  the  defendants,  filed  May  9,  1893. 

A  book  in  the  office  of  the  county  treasurer  intro- 
duced as  evidence  by  the  defendants,  an  extract  from 
which  is  contained  in  the  record,  shows  that  the  prin- 
cipal and  interest  of  the  purchase  price  (one  dollar  per 
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acre,  with  interest  at  ten  per  cent  per  annum)  was  fully 
paid  by  Peter  Goodhue  and  his  successors  in  interest  as 
follows : 

"Visalia,  Tulare  county,  California,  No.  83.  Peter 
Goodhue's  survey  of  swamp  land  in  town  21  south, 
range  27  east,  section  26,  Mount  Diablo,  containing 
forty  acres.  Surveyed  March  25,^1856,  S.  W.  }i  of  S.  E. 
M,  section  23.  Filed  May  30,  1856.  1857,  In.  $4.  July 
18th  received  on  the  above  $4.  1859,  May  31st,  by  one 
year's  interest,  $4.  1862,  September  15th,  by  two  years' 
interest,  $8.  1864,  October  24th,  by  principal  and  two 
years'  interest  in  full,  $48.'' 

Respondent  contends,  however,  that  the  last  item  of 
this  account  (forty-eight  dollars)  was  not  paid  until 
October  24,  1865;  but  in  view  of  the  ground,  wholly 
independent  of  this,  upon  which  I  think  the  judgment 
should  be  reversed,  it  is  immaterial  whether  the  last 
payment  was  made  on  October  24,  1864,  or  on  October 
24,  1865,  since  it  is  admitted  that  the  treasurer's  account 
is  correct,  except  as  to  the  date  of  the  last  item,  and 
that  the  last  item  of  forty-eight  dollars  was  paid  as  early 
as  October  24,  1865. 

On  the  eighteenth  day  of  May,  1865,  the  people  of  the 
state,  by  the  district  attorney  of  the  county  of  Tulare, 
commenced  an  action  against  Peter  Goodhue  and  John 
Doe  to  annul  the  certificate  of  purchase  issued  to  Good- 
hue in  1856,  pursuant  to  an  act  of  the  legislature  ap- 
proved April  9,  1861  (Stats.  1861,  p.  140),  authorizing 
the  forfeiture  and  annulling  of  such  certificates  of  pur- 
chase for  nonpayment  of  interest  or  principal  of  the 
purchase  price  of  lands  sold  by  the  state  on  a  credit. 
It  was  averred  in  the  complaint  that  ''said  defendant 
John  Doe,  whose  true  name  is  unknown  to  plaintiff, 
claims  to  be  the  holder  of  said  certificate  of  purchase, 
and  to  have  an  interest  in  said  land  adverse  to  plaintiff. 
....  That  on  the  sixteenth  day  of  November,  1864, 
there  was  remaining  due  plaintiff  from  defendant,  and 
which  had  been  due  for  more  than  thirty  days,  two 
years'  interest  on  said  lands,  to  wit:    The  sum  of  eight 
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dollars;  ....  and  said  sum  of  interest  still  remains 
due  and  unpaid;  ....  that  defendant  is  delinquent  as 
aforesaid,  and  has  thereby  forfeited  all  his  right,  title, 
claim,  and  interest  in  said  lands."  At  the  time  this 
action  to  annul  the  certificate  was  commenced,  and  dur- 
ing the  whole  period  of  its  pendency,  Samuel  C.  Young 
was  in  possession  of  tljp  land,  claiming  to  own  the  same 
by  virtue  of  his  recorded  deed  from  M.  D.  Young. 

The  only  evidence  of  service  of  summons  on  the  de- 
fendants is  the  return  of  the  sheriff  indorsed  thereon 
as  follows : 


ty.  J 


"Sheriff's  Office, 
"Tulare  County. 

"I  hereby  certify  that  I  received  the  within  summons 
on  the  29th  day  of  May,  A.  D.  1865,  and  personally 
served  the  same  on  Peter  Goodhue,  defendant  therein 
named,  by  delivering  to  him  a  copy  of  said  summons, 
attached  to  a  certified  copy  of  the  complaint  in  said 
action,  and  also  served  the  within  summons  on  un- 
known owners  sued  under  the  fictitious  name  of  John 
Doe,  by  posting  a  copy  of  the  within  summons  in  two 
public  places  in  the  township  in  which  the  real  estate 
described  in  the  complaint  is  situated,  and  one  copy  on 
the  courthouse  in  Visalia,  Tulare  county. 

<'Dated  July  29,  1865." 

Section  2,  page  140,  of  said  act  of  April  9,  1861,  pro- 
vides :  "If  the  name  of  the  holder  of  the  certificate  of 
purchase  be  not  known  he  may  be  sued  under  a  fictitious 
name,  and  service  of  summons  may  be  had  by  posting 
one  copy  of  the  summons,  containing  a  description  of 
the  land,  for  three  weeks,  at  the  courthouse  door  of  the 
county,  and  two  copies  in  public  places  in  the  township 
where  the  land  is  situate." 

The  judgment  annulling  the  certificate,  and  declaring 
all  rights  of  the  defendant  to  the  land  forfeited,  was 
taken  by  default,  on  October  30,  1865.  It  recites  that 
the  default  of  the.  defendants  "for  not  appearing  or 
answering  has  been  duly  entered";  but  does  not  recite 
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that  summons  had  been  served  in  any  manner  on  either 
of  the  defendants. 

The  court  below  found  that  the  plaintiff  was  not  the 
owner  of  any  estate  in  the  land  described  in  his  com- 
plaint, but  that  defendants  were  the  owners  thereof;  and 
thereupon  adjudged  that  plaintiff  take  nothing  by  this 
action.  The  plaintiff  appeals  from  the  judgment  and 
from  an  order  denying  his  mofton  for  a  new  trial. 
Counsel  for  appellant  contends  that  the  judgment  pur- 
porting to  annul  the  certificate  is  void,  and  that  it  so 
appears  upon  the  face  of  the  judgment-roll;  and  so  it 
appears  to  me. 

There  was  no  service  of  summons  on  Samuel  C.  Young, 
who  was  the  holder  of  the  certificate  and  in  possession 
of  the  land  at  the  time  the  sheriff  posted  the  copies  of 
the  summons,  and  who  was  sued  by  the  fictitious  name 
of  John  Doe.  The  deed  of  the  land  to  Samuel  C.  Young, 
which  incidentally  gave  him  a  right  to  the  certificate  of 
purchase  as  a  muniment  or  evidence  of  title  (Jackson  v. 
Hyde,  91  Cal.  463;  Henderson  v.  Grammar,  66  Cal.  332), 
was  duly  recorded  on  June  18,  1864,  and  there  is  no 
suggestion  or  pretense  that  he  was  not  personally  known 
to  the  attorney  for  the  state  at  the  time  he  commenced 
the  action,  it  being  alleged  only  that  his  **true  name" 
was  unknown  to  plaintiff.  Yet  it  is  true  that  the  statute 
(act  of  April  9,  1861,  sec.  2)  provides:  "If  the  name  of 
the  holder  of  the  certificate  of  purchase  be  not  known, 
he  may  be  sued  under  a  fictitious  name,  and  service  of 
summons  may  be  had  by  posting,"  etc.  Assuming  that, 
under  the  circumstances  above  stated,  service  of  sum- 
mons by  merely  posting  copies  thereof  as  directed  by 
the  statute  was  due  process  of  law,  surely  a  substantial 
compliance  with  that  statute  was  necessary  to  effect  such 
service.  But  while  the  judgment-roll  shows  what  was 
done  to  effect  service  of  summons,  it  fails  to  show  a 
substantial  compliance  with  the  statute.  The  statute 
requires  one  copy  of  the  summons  to  be  posted  "for 
three  weeks  at  the  courthouse  door  of  the  county,  and 
two  copies  in  public  places  in  the  township   where  the 
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land  is  situate" ;  but  the  return  of  the  sheriff,  indorsed 
on  the  summons,  f afls  to  show  that  any  copy  of  the 
summons  was  posted  ''at  the  door''  of  the  courthouse,  or 
even  an  the  courthouse  "for  three  weeks/'  or  for  a  sin- 
gle day;  and  also  fails  to  show  that  two  copies  were 
posted  in  the  township  ''for  three  weeks/'  or  for  any 
specific  period  of  time.  A  posting  of  a  copy  "on  the 
courthouse''  elsewher/than  "at  the  door/'  even  for  the 
period  of  three  weeks,  would  have  been  a  substantial 
and  material  departure  from  the  requirement  of  the 
statute.  The  obvious  reason  for  requiring  it  to  be 
posted  "at  the  door"  was  that  it  would  more  probably 
be  seen  and  read  at  that  point  than  at  the  rear,  or  on 
any  other  part  of  the  courthouse.  These  defects  in  the 
return  of  the  sheriff  cannot  be  supplied  or  cured  by  pre- 
sumption, although  they  might  have  been  supplied  by 
a  recital  of  due  service  in  the  judgment  "Where  the 
record  is  silent  as  to  what  was  done,  it  will  be  presumed 
that  what  ought  to  have  been  done  was  not  only  done, 
but  rightly  done;  but  when  the  record  states  what  was 
done  it  will  not  be  presumed  that  something  different 
was  done.  If  the  record  merely  shows  that  the  sum- 
mons was  served  on  the  son  of  the  defendant,  it  will  not 
be  presumed  that  it  was  served  on  the  defendant.  If 
the  affidavit  of  the  printer  shows  that  the  summons  was 
published  one  month,  it  will  not  be  presumed  that  it  was 
published  three."  (Hahn  V.  KeUy,  34  Cal.  891;  94  Am. 
Dec.  742;  Quivey  V.  Porter,  37  Cal.  462;Ha8ting8  V.  Cufir 
ningham,  39  Cal.  143.)  These  cases  have  not  been  over- 
ruled in  respect  to  the  above  quotation  from  Hahn  V. 
Kelly,  supra.  (Estate  of  Neivman,  76  Cal.  213 ;  7  Am.  St. 
Hep.  146.)  The  following  cases  are  also  specifically  in 
point:  People  V.  Greene,  74  Cal.  400;  6  Am.  St  Rep.  448; 
Hyde  v.  Redding,  74  Cal.  493;  Pe(yple  y.  MvOan,  66  CaL 
896. 

The  judgment  purporting  to  annul  the. certificate  of 
purchase  to  Goodhue  being  void,  and  the  assignees  of 
Goodhue  having  fully  paid  both  principal  and  interest 
of  the  purchase  price  as  early  as  October  24, 1866,  if  not 
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a  year  earlier,  it  follows  that  the  state  had  no  beneficial 
interest  in  the  land  in  1888  when  it  issued  a  certificate 
of  purchase  to  the  defendant  Maddux,  nor  in  1893  when 
it  issued  to  him  a  patent;  and,  consequently,  such  patent 
to  Maddux  conveyed  no  title  to  him. 

After  the  purchase  price  was  fully  paid  by  Goodhue 
and  his  assignees,  the  holder  of  the  certificate  of  pur- 
chase, issued  to  him  in  1856,  was*the  owner  of  the  land, 
the  state  being  merely  a  naked  trustee  of  the  lec^l  title, 
which  it  was  and  still  is  bound  to  convey  to  the  equita- 
ble owner  on  demand;  and,  therefore,  had  no  power  to 
sell  the  land  to  another.  A  vested  right  to  a  patent 
from  the  state  for  public  land  is  equivalent  to  a  patent 
so  far  as  the  state  is  concerned.  (Stark  v.  Starrs,  6 
Wall.  402;  WiHh  V.  Branson,  98  U.  S.  118;  Benson  Mm. 
Co.  V.  Alta  Min.  Co.  146  U.  S.  432;  Huff  V.  Doyle,  98 
U.  S.  658;  Pratt  V.  Crane,  68  Cal.  633;  McCabe  v.  Good- 
win,  106  Cal.  488.)  That  plaintiff's  title  was  sufficient 
to  support  this  action  against  the  defendants  to  quiet 
it  is  clear.  (Pennis  v.  HUdreth,  81  Cal,  180;  Orr  v. 
Stewart,  67  Cal.  276.) 

The  only  other  matter  to  be  considered  arises  from 
the  following  additional  facts:  In  December,  1888,  the 
plaintiff,  as  the  succeasw  in  interest  to  PeteV  Goodhue 
and  J<^n  Doe,  who  were  the  defendants  in  the  action 
to  annul  the  certificate  of  purchase,  moved  the  court  to 
set  aside  judgment  in  that  case  purporting  to  annul  the 
certificate  on  the  grounds:  1.  That  the  court  never  ob- 
tained jurisdiction  of  the  parson  of  the  d^endant  J<^ 
Doe;  and  2.  That  the  purchase  price  of  the  land  had 
been  fully  paid  before  the  commencement  of  that  action. 
The  superior  court  d^ed  the  motion.  The  plaintiff 
herein  appealed  from  the  order  denying  it,  and  this 
court  affirmed  the  order  on  the  ground  of  the  great  lapse 
of  time  between  the  date  of  the  judgment  and  the  mak- 
ing of  the  motion  to  set  it  aside,  viz.,  tw^ity-ttaree  years. 
This  court,  by  Mr.  Justice  Works,  said :  "We  know  of 
no  provision  of  law  which  can  be  held  to  authorize  the 
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vacation  of  a  judgment  on  a  mere  motion  after  so  long 
a  time."     (People  v.  Goodhue,  80  Cal.  199.) 

The  respondent  contends  that  this  order  denying 
plaintiff's  motion  to  set  the  judgment  aside,  and  the 
affirmance  of  it  by  this  court,  are  conclusive  of  the  vali- 
dity of  the  judgment  against  the  merely  collateral  attack 
made  upon  it  in  this  case. 

But  no  question  as* to  the  validity  or  regularity  of 
the  judgment  was  decided  by  this  court.  It  was  only 
decided  that  the  judgment  could  not  be  reviewed  on  a 
mere  motion  after  so  long  a  time.  If  the  judgment  was 
void  before  the  motion,  neither  the  order  denying  the 
motion  nor  the  affirmance  of  that  order  by  this  court 
imparted  to  the  judgment  any  force  or  validity.  It  has 
been  held  that  the  affirmance  by  an  appellate  court  of 
a  void  judgment  imparts  to  it  no  validity;  and  especi- 
ally if  such  affirmance  is  put  upon  grounds  not  touch- 
ing its  validity.  I  think  Mr.  Van  Fleet  in  his  book 
"Collateral  Attack,"  section  16,  correctly  states  the  law 
applicable  to  this  case  as  follows : 

"In  order  to  make  a  judgment  void  collaterally;  either 
1.  A  legal  organization  of  the  tribunal;  or  2.  Jurisdic- 
tion over  the  subject  matter;  or  3.  Jurisdiction  over 
the  person  must  be  wanting;  or  4.  One  or  more  of  these 
matters  must  have  been  lost  after  it  once  existed. 
When  either  of  these  defects  can  be  shown,  the  judg- 
ment and  all  rights  and  titles  founded  thereon  are  void, 
even  in  the  hands  of  a  bona  fide  purchaser.  In  such 
cases  the  dignity  of  the  court  is  of  no  concern.  Thus, 
where  a  void  judgment  had  been  affirmed  on  appeal 
by  the  supreme  court  of  Texas,  the  court  said:  The 
judgment  of  affirmance  rendered  by  this  court  could 
not  impart  to  it  validity,  but  would  itself  be  void  by 
reason  of  the  nullity  of  the  judgment  appealed  from.' 
(Chambers  V.  Hodges,  23  Tex.  104,  110.)  The  supreme 
court  of  Mississippi  said  that  the  affirmance  of  a  void 
judgment  on  appeal,  upon  grounds  not  touching  but 
overlooking  its  invalidity,  did  not  make  it  valid.  (Wil- 
son V.  Montgomery,  14  Smedes  &  M.  205>  207.)    When  a 
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judgment  is  lacking  in  any  of  the  foregoing  particulars, 
it  matters  not  whether  it  was  rendered  by  the  highest  or 
the  lowest  court  in  the  land — it  is  equally  worthless. 
No  one  is  bound  to  obey  it.  The  oath  of  all  officers, 
executive,  legislative,  or  judicial  compels  them  to  dis*. 
regard  it.  A  few  cases  hold  that  want  of  jurisdiction 
over  the  person  does  not  make  the  judgment  of  a 
superior  court  void  (Gay  v.  Smith,  38  N.  H.  171,  174; 
dictum  in  Kimball  v.  Fisk,  39  N.  H.  110,  116;  75  Am. 
Dec.  213),  but  they  are  out  of  line,  and  wrong  on  prin- 
ciple. 

I  think  the  finding  of  the  court  that  defendants  owned 
the  land  in  question  is  not  justified  by  the  evidence, 
and  that  the  order  and  judgment  appealed  from  should 
be  reversed  and  the  cause  remanded  for  a  new  trial. 

Haynes  C,  and  Searls,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the 
order  and  judgment  appealed  from  are  reversed  and  a 
new  trial  granted. 

Garoutte,  J.,  Van  Fleet,  J.,  Harrison,  J, 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a 
hearing  in  Bank. 


[No.  21185.     In  Bank.— November  6,  i8p5.] 

Ex  Parte  LILLEY  MH^LER  on  Habeas  Corpus. 

Guardianship— Jurisdiction  of  Superior  Court — Notice  to  Parents 
—Finality  of  Appointment  —  Appeal  —  Habeas  G)rpus.— The 
superior  court  has  jurisdiction  to  appoint  guardians  of  the  persons 
and  estates  of  minors;  and  where  a  petition  is  filed  by  a  person 
other  than  the  parents  of  a  minor  for  appointment  as  guardian, 
and  the  parents  are  served  with  notice  of  the  hearing,  and  ap- 
pear thereat,  the  action  of  the  superior  court  in  appointing  the  pe- 
titioner as  guardian  of  the  infant  is  in  the  nature  of  a  judg- 
ment, from  which  an  appeal  may  be  taken;  and,  unless  such  ap- 
peal is  taken  within  the  sixty  days  after  the  order  of  appointment 
is  entered,  it  becomes  final,  and  caonot  be  collaterally  attacked 
by  the  parents  upon  habeas  corpus. 
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Id. — Construction  of  Code  —  Limitation  of  JuusmcriON. — Section 
203  of  the  Civil  Code,  which  provides  a  mode  of  determining  the 
abuse  of  parental  authority,  is  not  a  limitation  upon  the  juris- 
diction conferred  by  the  constitution  upon  the  s^peiior  court,  nor 
upon  the  exerc:<%e  of  that  jurisdiction  authorized  by  section  243  of 
the  Civil  Code. 

Id.— Notice  to  Parents — Case  Limited.— The  case  of  In  re  Hunt,  103 
Cal.  355,  is  limited  as  an  authority  to  a  case  where  the  custody 
of  the  children  is  taken  from  the  parents  without  notice  and 
hearing,  and  is  not  an  authority  against  the  jurisdictioa  of  the 
superior  court  to  appoint  a  guardian  other  than  the  parents, 
where  the  parents  are  served  with  notice,  and  Have  an  opportunity 

^       for  hearing  and  appeal 

Hearing  in  the  Supreme  Court  upon  writ  of  Habeas 
Corpus. 

The  f  HQtg  are  stated  in  the  opinion* 

H.  C.  Grant,  and  A.  D.  D'Ancona,  for  Petitioners. 

Martin  Stevens,  and  James  L.  Robisan,  for  Respond- 
ent. 

The  remedy  under  seetion  203  of  the  Civil  Code  was 
not  intended  to  be  exclusive.  If  so,  it  is  to  that  ertnt 
unconstitutional  and  void,  as  the  courts  could  not  by 
such  means  be  deprived  of  their  inherent  jurisdiction, 
as  successors  of  the  court  of  chancery,  to  interfere  for 
the  protection  of  children  in  cases  not  provided  for,  or 
which  could  not  be  conveniently  and  speedily  remedied 
by  a  civil  action  under  that  section.  (Const.  1849,  aH. 
VI,  sec.  6;  Const.  1879,  art.  VI,  sec.  5;  Wilson  V.  Roach, 
4  Cal.  362 ;  WiUis  V.  Farley,  24  Cal.  499 ;  Estate  of  Hinck- 
ley,  58  Cal.  505-07;  People  V.  Davidson,  30  Cal.  879; 
Rosenberg  v.  Frank,  58  Cal.  400 ;  Beach's  Modem  Equity 
Jurisprudence,  sec.  1022;  2  Story's  Equity  Jurispru- 
dence, sees.  1828-44;  3  Pinneroy's  Equity  Jurispru- 
dence, sec.  1304,  and  ca^e^  cit^;  De  Manwvffle  v.  De 
ManneviUe,  10  Ves.  $2,  57^64;  Mereein  v.  People,  26 
Wend.  64,  100-08;  85  Am.  Dec,  653;  Albert  V.  Perry,  14 
N.  J.  Eq.  540;  Rieharcle  v.  CoWw,  46  N.  J.  EJq.  883.  «86; 
14  Am.  St.  Rep.  726;  Baird  V.  Baird,  19  N.  J.  Eq.  481; 
Lord  V.  Hough,  37  Cal.  666,  668«  669.  >  Such  a  con- 
struction of  the  above  section  would  render  it  uneon- 
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stitutional,  for  the  additional  reason  that  it  abridges 
the  chancery  jurisdiction  of  the  courts  by  limiting  the 
persons  who  may  invoke  their  jurisdiction.  (Daniell's 
Chancery  Practice,  1347;  Starten  V.  Bartholomew,  6 
Beav.  143;  Sale  V.  Sale,  I  Beav.  586;  Fox  v.  Suwerkrop, 
1  Beav.  583;  Raven  V.  Kerl,  2  Phil.  692.)  Such  con- 
struction would  render  the  section  violative  of  the  con- 
stitution as  an  abridgement  of  the  power  of  chancery  to 
exercise  its  jurisdiction  summarily.  (Daniell's  Chancery 
Practice,  1347 ;  In  re  Dvke  of  Newcastle,  15  Ves.  447,  note 
"B";  Ex  parte  MountfoH,  15  Ves.  445-47;  Code  Civ. 
Proc.,  sec.  1747.)  The  codes  provide  a  remedy  inde- 
pendently of  section  203  of  the  Civil  Code,  and  the 
appointment  of  guardians  on  petition  in  special  pro- 
ceedings is  the  settled  practice  in  this  state.  (Civ. 
Code,  203,  243,  246-48;  Code  Civ.  Proc,  1747,  1751, 
1763,  1801;  In  re  Get  Young,  90  Cal.  77;  In  re  Vance,  92 
Cal.  195-97;  Lord  V.  Hough,  37  Cal.  657.) 

Harrison,  J.-^The  return  to  the  writ  issued  herein 
shows  that  the  said  Lilley  Miller  is  an  infant  of  the  age 
of  about  eleven  years,  and  that  she  is  in  the  custody  and 
under  the  control  of  John  McComb,  by  virtue  of  an 
order  of  the  superior  court  of  the  city  and  county  of 
San  Francisco,  made  May  8,  1894,  appointing  him  guar- 
dian of  her  person.  On  February  28,  1894,  McComb  filed 
a  petition  in  said  superior  court,  praying  to  be  ap- 
pointed guardian  of  her  person,  and  thereupon  the 
court  appointed  a  day  for  hearing  said  petition,  and 
directed  notice  to  be  served  upon  her  parents  by  cita- 
tion, at  least  five  days  before  said  hearing.  The  citation 
was  thereupon  issued  out  of  the  court,  and  served  upon 
the  parents,  and  at  the  hearing  the  said  parents  ap- 
peared in  person,  and  by  attorney,  and  the  court,  after 
hearing  the  petition,  and  considering  the  same,  made 
an  order  on  the  8th  of  May  appointing  McComb  the 
guardian  of  the  infant,  and  on  the  12th  of  May  letters 
of  guardianship  were  issued  to  him,  and  he  has  since 
had  the  custody  and  control  of  said  infant. 
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Section  243  of  the  Civil  Code  provides :  "A  guardian 
of  the  person  or  property,  or  both,  of  a  person  residing 
in  this  state,  who  is  a  minor,  or  of  unsound  mind,  may 
be  appointed  in  all  cases  other  than  those  named  in  sec- 
tion 241  by  the  superior  court,  as  provided  in  the  Code 
of  Civfl  Procedure."  Section  1747  of  the  Code  of  Civil 
Procedure  provides  that  "the  superior  court  of  each 
county,  when  it  appears  necessary  or  convenient,  may 
appoint  guardians  for  the  persons  or  estates,  or  either 
of  them,  of  minors  who  have  no  guardian  legally  ap- 
pointed by  will  or  deed,  and  who  are  inhabitants  or 
residents  of  the  county,  or  who  reside  without  the  state, 
and  have  estate  within  the  county.  Such  appointment 
may  be  made  on  the  petition  of  a  relative  or  other  person 
on  behalf  of  the  minor,  or  on  the  petition  of  the  minor 
if  fourteen  years  of  age.  Before  making  such  appoint- 
ment the  court  must  cause  such  notice  as  such  court 
deems  reasonable  to  be  given  to  any  person  having  the 
care  of  such  minor,  and  to  such  relatives  of  the  minor 
residing  in  the  county  as  the  court  may  deem  proper/' 
As  the  parents  of  the  child  appeared  in  person  and  by 
attorney  at  the  hearing  upon  the  petition,  the  giving  of 
the  notice  to  that  extent  became  immaterial ;  but  it  may 
be  noted  that  they  were  also  served  with  the  notice 
directed  by  the  court. 

The  action  of  the  superior  court  in  appointing  the 
respondent  as  guardian  of  the  infant  was  a  judicial  pro- 
ceeding, from  which  an  appeal  could  have  been  taken 
to  this  court  (Code  Civ.  Proc,  sec.  963,  subd.  S;  In  re 
Get  Young,  90  Cal.  77) ;  and,  unless  the  appeal  was 
taken  within  sixty  days  after  the  order  of  appointment 
was  entered  (Code  Civ.  Proc.,  sec.  1715),  it  became  final. 
The  right  of  the  guardian  to  the  custody  of  the  infant 
can  be  attacked  collaterally  only  upon  the  want  of  juris- 
diction in  the  superior  court  to  make  the  order;  and 
when,  upon  proceedings  in  habeas  corpus,  the  respond- 
ent justifies  his  custody  of  the  infant  by  this  judgment, 
an  impeachment  of  the  judgment  is  a  collateral  attack. 

The  constitution  (art.  VI,  sec.  5)  has  conferred  upon 
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the  superior  court  jurisdiction  in  all  matters  in  probate, 
and  that  court  is  thus  given  control  over  the  person  and 
estates  of  minors  (WUson  v.  Roach,  4  Cal.  366),  and  the 
power  to  appoint  their  guardians.  (Murphy  v.  Superior 
Court,  84  Cal.  592.)  As  the  filing  of  the  petition  for 
the  appointment  of  a  guardian  gave  to  the  superior 
court  jurisdiction  of  the  subject  matter,  and  the  appear- 
ance of  the  parents  at  the  hearing  of  the  petition,  as 
well  as  the  service  upon  them  of  the  citation,  gave  to 
the  court  jurisdiction  over  their  persons,  it  was  incum- 
bent upon  them  to  present  to  that  court  any  matter,  if 
such  existed,  which  would  have  justified  the  court  in 
denying  the  petition.  They  cannot  afterward  upon 
proceedings  in  habeas  corpus  assert  a  right  to  the  cus- 
tody of  the  infant  as  against  the  guardian,  which  they 
might  have  presented  in  that  proceeding,  but  which 
they  neglected  to  present. 

Section  203  of  the  Civil  Code  is  not  a  limitation  upon 
the  jurisdiction  which  has  been  conferred  by  the  con- 
stitution upon  the  superior  court,  nor  is  it  a  limitation 
upon  the  exercise  of  that  jurisdiction  which  is  author- 
ized by  section  243.  Section  243  authorizes  «this  juris- 
diction to  be  exercised  ''in  all  cases  other  than  those 
named  in  section  241";  and  section  1747  prescribes  the 
procedure  to  be  observed  in  the  exercise  of  the  jurisdic- 
tion. The  primary  purpose  of  section  203  is  to  confer 
a  right  of  action  in  favor  of  a  child  against  its  parent 
for  the  abuse  of  parental  authority,  and  as  an  incident 
thereto,  upon  establishing  the  cause  of  action,  to  eman- 
cipate the  child  from  the  control  of  the  parent  and  at 
the  same  time  enforce  in  its  favor  and  against  the  pa- 
rent the  parent's  obligation  of  support  and  education. 
The  authority  for  appointing  a  guardian  for  the  child 
is  not  conferred  by  this  section,  and  it  is  dependent 
upon  an  enforcement  in  behalf  of  the  child  of  the  right 
of  action,  thereby  authorized.  In  Hunt's  case,  103  Cal. 
355,  the  judge  of  the  superior  court  had  made  an  ex  parte 
order  directing  the  respondent  Kane  to  take  the  custody 
of  the  children  before  any  hearing  had  been  had  upon 
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his  petition  for  guardianship,  or  a  judicial  determina- 
tion that  any  grounds  existed  for  appointing  a  guardian 
for  the  minors.  The  order  was  also  made  without  any 
notice  whatever  to  the  parents,  or  either  of  them,  and 
without  the  issuance  of  any  letters  of  guardianship,  or 
requiring  from  Kane  any  undertaking,  and  it  was  held 
that  this  proceeding  of  the  court  was  wholly  unauthor- 
ized. What  was  said  in  the  opinion  concerning  section 
203  was  merely  illustrative,  and  was  not  required  by 
the  facts  of  the  case,  and  cannot  be  invoked  as  authority 
under  the  facts  of  the  present  case. 

The  writ  is  discharged  and  the  infant  is  remanded  to 
the  custody  of  the  respondent. 

Garoutte,  J.,  McFarland,  J.,  and  Van  Fleet,  J., 
concurred. 

Temple,  J.,  concurring. — I  concur  in  the  order  dis- 
missing the  writ  and  remanding  the  child  to  its  guard- 
ian. I  do  not  think  section  203  of  the  Civil  Code 
throws  any  light  whatever  upon  the  question  here  in- 
volved. It  does  not  purport  to  be,  nor  is  it,  a  limitation 
upon  the  Y>ower  conferred  upon  the  judge  of  the  supe- 
rior court  in  other  sections.  The  argument  that  it  has 
such  effect  is,  I  think,  founded  upon  a  mistaken  view 
of  the  policy  of  the  law.  If,  it  is  said,  a  guardian  can 
be  appointed  in  such  a  case  on  the  application  of  any 
person  whomsoever,  in  a  summary  proceeding,  then 
section  203  serves  no  useful  purpose.  Why  should  the 
right  to  bring  such  an  action  be  confined  to  certain 
specified  persons,  and  why  must  it  be  determined  in  a 
regular  action;  if  the  same  purpose  can  be  attained  in 
this  summary  proceeding?  The  answer  is,  that  the 
same  purpose  is  not  attained  in  the  summary  proceeding. 

When  a  parent  is  deprived  of  the  custody  of  his  child, 
and,  therefore,  of  the  right  to  its  services  and  earnings 
by  the  summary  proceeding,  he  is  no  longer  liable  for 
its  support  and  education.  This  is  true  as  a  general 
proposition  of  law,  and  it  is  recognized  by  our  code. 
Section  196  of  the  CivO  Code  provides  that  a  parent 
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entitled  to  the  custody  of  a  child  must  give  him  support 
and  education  suitable  to  his  circumstances,  plainly 
implying  that  the  parent  does  not  owe  that  duty  to  a 
child  when  he  is  not  entitled  to  its  custody. 

Section  204  is:  "The  authority  of  a  parent  ceases: 
1.  Upon  the  appointment  by  a  court  of  a  guardian  of 
the  person  of  a  child.**  In  accordance  with  this  idea 
section  205  of  the  same  code  provides  for  the  case  of  the 
death  of  a  parent  chargeable  with  the  support  of  a  child, 
and  section  207  that  when  a  parent  neglects  to  provide 
necessaries  for  a  child  "who  is  under  his  charge"  third 
persons  may  provide  and  recover  their  value  from 
such  parents.  In  cases  of  divorce  and  in  controversies 
between  the  parents  in  regard  to  the  custody  of  children, 
other  sections  provide  for  th?  support  of  the  children 
(Civ.  Code,  sees.  137,  199) ,  but  in  no  other  case  except 
as  provided  in  section  203  has  the  Court  the  power  to 
deprive  the  parent  of  his  authority  and  yet  hold  him 
liable  for  the  maintenance  of  his  child  according  to  his 
condition.  If  a  parent,  because  of  his  own  incompe- 
tency or  moral  worthlessness,  neglects  his  child,  it  would 
ordinarily  be  of  no  importance  to  have  a  decree  requir- 
ing him  to  support  a  child  which  he  is  neglecting  or 
abusing;  but  if  a  wealthy  parent  were  to  abuse  his 
authority,  it  would  be  of  the  first  importance  to  the  child 
that  it  should  be  educated  as  a  child  bom  in  that  con- 
dition of  life  is  entitled  to  be. 

That  this  is  the  purpose  of  section  203  I  cannot  doubt, 
and  it  has  no  bearing  whatever  upon  the  construction 
to  be  given  to  section  243  of  the  Civil  Code,  or  section 
1747  of  the  Code  of  Civil  Procedure. 

I  therefore  concur  in  the  order. 

Beatty,  C.  J. — I  dissent.  It  appears  from  the  return 
to  the  writ  that  on  February  28,  1894,  John  McComb 
filed  his  petition  in  the  superior  court  of  the  city  and 
county  of  San  Francisco,  describing  himself  as  secretary 
of  the  California  Society  for  the  Prevention  of  Cruelty 
to  Children,  and  alleging  that  Ldlley  Miller,  a  minor,  has 
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no  guardian  legally  appointed  by  will,  and  is  a  resident 
of  said  city  and  county;  that  Benjamin  Miller  and  Rena 
Miller,  her  parents,  are  "unfit  and  improper  persons  to 
have  the  custody  of  said  minor'';  that  she  is  ten  years 
of  age;  that  her  parents  reside  in  San  Francisco,  and 
that  it  is  necessary  to  appoint  a  guardian  of  her  person. 

Upon  the  filing  of  this  petition  an  order  was  made 
appointing  Friday,  March  19,  1894,  for  the  hearing,  and 
directing  five  days'  notice  thereof  to  be  served  upon  the 
parents.  Upon  this  a  citation  was  issued,  requiring  the 
parents  to  appear  on  March  9th  and  show  cause  why 
John  McComb  should  not  be  appointed  such  guardian, 
which  citation  was  served  on  March  6th,  only  three 
days  before  the  day  appointed  for  the  hearing. 

The  order  of  the  superior  court  does  not  show  that 
the  parents  appeared  in  court,  but  it  is  alleged  in  the 
return  that  they  did,  and  that  there  was  a  full  hearing. 
However  this  may  be,  the  order  appointing  a  guardian 
merely  recites  that  the  petition  came  on  regularly  for 
hearing;  that  due  proof  was  made  to  the  satisfaction  of 
the  judge  that  notice  had  been  given  to  the  relatives  of 
the  minor  residing  in  the  county;  that  the  minor  was 
a  resident  of  the  county  and  needed  the  care  and  atten- 
tion of  some  fit  and  proper  person.  Wherefore  it  is 
ordered  that  John  McComb  be  appointed  guardian  of 
the  person  and  estate  of  said  minor,  and  that  letters 
issue  upon  his  giving  a  bond  in  the  sum  of  five  dollars. 
It  further  appears  that  the  required  bond  was  given 
and  letters  of  guardianship  thereupon  issued. 

It  is  now  held  that  by  these  proceedings  the  natural 
right  of  the  parents  to  the  custody  and  society  of  their 
minor  child  has  been  finally  determined,  and  that  she 
is  henceforth  subject  to  the  exclusive  control  of  the 
guardian  so  appointed,  or  of  such  others  as  may  be  ap- 
pointed in  his  place. 

This  decision  is,  in  my  opinion,  in  conflict  with  sec- 
tion 203  of  the  Civil  Code,  which  reads  as  follows:  "The 
abuse  of  parental  authority  is  the  subject  of  judicial 
cognizance  in  a  civil  action  brought  by  the  child,  or  by 
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its  relative  within  the  third  degree,  or  by  the  supervi- 
sors of  the  county  where  the  child  resides;  and,  when 
the  abuse  is  established,  the  child  may  be  freed  from 
the  dominion  of  the  parent,  and  the  duty  of  support 
and  education  enforced." 

In  the  matter  of  the  minor  children  of  Henry  Hunt 
this  court  rendered  a  decision  in  Bank,  which  is  re- 
ported in  103  Cal.  355,  and  in  which  it  was  held  that 
"the  father  and  mother  being  the  natural  guardians  of 
a  child  can  be  deprived  of  the  custody  of  its  person 
only  by  a  proceeding  under  section  203  of  the  Civil' 
Code." 

In  that  case  a  stranger  had  asked  to  be  appointed 
guardian  of  two  minor  children  of  the  petitioner  upon 
an  allegation  that  the  parents  were  persons  of  intem- 
perate habits,  and  not  fit  to  have  the  custody  of  their 
children. 

Upon  the  filing  of  the  petition  an  ex  parte  order  was 
made  by  the  judge  of  the  superior  court,  awarding  the 
custody  of  the  children  to  the  petitioner  pending  a 
hearing.  After  the  day  appointed  for  the  hearing,  but 
before  its  completion,  and  before  any  final  order  in  the 
matter,  the  writ  of  habeas  corpui  was  issued  out  of  this 
court,  and  afterward  the  case  was  decided  in  the  manner 
and  upon  the  ground  above  stated. 

It  has  been  contended  in  the  argument  here  that  the 
point  decided  in  the  Hunt  case  was  not  necessarily  in- 
volved or  involved  at  all,  and  consequently  that  the  ex- 
pression above  quoted  from  the  opinion  was  obiter,  and  of 
no  authority.  I  cannot  assent  to  this  view.  While  it  is 
possible  that  the  case  might  have  been  decided  upon 
another  ground,  it  cannot  be  denied  that  the  ground 
upon  which  the  decision  was  expressly  put  was  pre- 
sented by  the  case.  It  clearly  appeared  that  an  attempt 
had  been  made,  in  a  summary  statutory  proceeding  for 
the  appointment  of  a  guardian,  to  determine  the  ques- 
tion whether  the  parents  of  minor  children  had  not 
by  their  misconduct  (their  intemperate  habits)  forfeited 
their  natural  right  to  the  care,  custody,  and  society  of 
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their  children.  If  the  issue  tendered  by  the  petition 
was  one  which  the  court  had  no  jurisdiction  to  try  in 
that  proceeding,  it  is  clear  that  the  provisional  order 
made  therein,  awarding  the  temporary  custody  of  the 
children  to  the  petitioner,  was  in  excess  of  the  juris- 
diction of  the  court  and  void.  Upon  whatever  other 
grounds,  therefore,  the  order  might  have  been  attacked, 
it  is  very  clear  that,  if  it  was  open  to  attack  upon  this 
ground,  the  petitioner  was  at  liberty  to  plant  himself 
upon  it,  as  the  report  shows  that  he  did,  and  the  court 
was  at  equal  liberty  in  making  its  decision  to  ignore 
other  grounds,  if  any  such  there  were,  and  to  confine 
itself  to  this  ground,  if  it  was  deemed  sufficient  to  sup- 
port its  conclusions,  as  in  fact  it  was.  Under  these  cir- 
cumstances, to  say  that  the  expression  above  quoted 
from  the  opinion  is  obiter  is  equivalent  to  saying  that 
nothing  can  ever  be  decided  in  a  case  in  which  the 
same  conclusion  is  sustained  upon  two  independent 
lines  of  reasoning,  which  seems  to  be  absurd.  But  the 
authority  of  that  decision  is  assailed  upon  the  further 
ground  that  the  point  decided,  not  being  necessarily 
involved,  was  not  duly  considered,  and  for  want  of 
due  consideration  was  erroneously  decided,  and  a  rule 
thereby  established,  not  only  contrary  to  the  intention 
of  the  legislature,  but  extremely  inconvenient  and  even 
dangerous  in  its  operation.  This  contention  deserves 
serious  consideration.  It  may  be  conceded  that  the 
language  of  the  decision  (In  re  Hunt,  supra)  ^  taken  in 
its  broadest  sense,  and  unqualified  by  reference  to  the 
facts  of  that  case,  goes  too  far.  The  case  before  the 
court  was  one  of  alleged  unfitness  of  the  parents  aris- 
ing out  of  their  own  misconduct,  a  case,  in  other 
words,  of  forfeiture  of  parental  rights  on  the  ground  of 
parental  abuse,  and  the  language  of  the  opinion  must 
be  understood  as  having  reference  to  that  state  of  facts. 
A  parent  might  become  unfit  to  have  the  custody  of  his 
children  without  any  fault  or  misconduct  on  his  part, 
as  in  case  of  insanity,  permanent  or  temporary.  In 
such  a  case  it  would  generally  be  convenient  and  often 
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necessary  to  appoint  a  guardian  of  the  persons  of  his 
minor  children  during  the  continuance  of  his  disability. 
To  such  and  sixailar  cases  section  203  of  the  Civil  Code 
has  no  application.  But  in  my  opinion,  it  do^  apply 
to  all  such  violations  or  neglect  of  parental  duty  as 
jeopardize  the  safety  and  welfare  of  a  child  to  an  extent 
justifying  a  forfeiture  of  parental  dominion,  and,  when 
it  applies,  I  see  no  reason  why  the  remedy  th^ein  pre- 
scribed should  not  be  held  exclusive,  as  was  decided  in 
the  ease  referred  to. 

The  meaning  of  this  and  other  provisions  of  our  code 
relating  to  the  subject  of  guardianship  will  be  rendered 
plainer  by  comparing  them  with  the  doctrines  and  rules 
of  the  common  law  in  regard  to  the  same  matter.  The 
common  law  recognised  the  natural  right  of  parents  to 
the  care  and  control,  and  to  the  society,  services,  and 
earnings,  of  their  minor  children.  It  also  recognized 
the  duty  and  necessity  of  guarding  against  the  abuse  of 
parental  authority.  The  parent,  though  guardian  by  na- 
ture of  his  minor  children,  was  but  a  guardian  after  all, 
and  aa  such  subject,  like  all  other  trustees,  to  the  juris- 
diction of  the  ehancell(»r.  Guardians  in  socage  and 
guardians  in  chivalry  were  designated  by  the  law,  and 
had  the  custody  of  the  persons  of  their  wards,  as  well  as 
of  their  estates.  There  were  also  guardians  appointed  by 
will  or  deed  under  the  statute  12  Car.  II.,  c.  24.  AU  these 
were  trustees,  subject  to  removal,  discipline,  or  correc- 
tion by  the  clumcellor  for  any  neglect  or  misconduct 
prejudicial  to  the  ward.  And  upon  the  same  grounds, 
and  for  the  same  reasons,  the  natural  guardian  was  sub* 
ject  to  the  same  jurisdiction,  and  it  extended  to  every 
sort  of  misconduct  or  neglect  by  which  a  parent  could 
forfeit  his  parental  rights.  It  is  no  doubt  true  that  in 
the  matter  of  guardianship  of  the  person  the  jurisdiction 
of  the  chancellor  was  exercised  less  freely  in  the  case  of 
parents  (guardians  by  nature)  than  in  the  case  of  guard- 
ians designated  by  law,  or  appointed  by  will  or  deed, 
or  appointed  by  the  chancellor  himself,  in  default  of 
other  designation.    But  if  so,  it  was  only  because  the 
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mutual  benefits  flowing  from  the  natural  relation  of 
parent  and  child  are  so  manifest  and  important  as  to 
outweigh  breaches  of  duty  which  in  any  other  guardians 
woud  be  ground  of  removal.  The  interest  of  the  child, 
however,  was  always  the  paramount  consideration,  and 
when  its  safety  or  welfare  was  menaced  the  chancellor 
had  power  to  free  the  child  from  the  parental  dominion 
and  to  take  it  under  his  own  protection.  The  means  by 
which  this  jurisdiction  was  invoked  and  exercised  was 
a  suit  in  equity  against  the  offending  parent.  (Pom- 
ero/s  Equity  Jurisprudence,  sec.  1307,  and  cases  cited.) 
This  being  the  state  of  the  law  before  the  codes,  our 
legislature,  in  enacting  section  203  of  the  Civil  Code, 
has  done  little  more  than  to  put  into  the  statute  what 
was  the  law  already.  The  abuse  of  parental  authority 
is  the  subject  of  judicial  cognizance  in  a  civil  action, 
and  so  it  always  was.  And  there  is  no  reason  to  sup- 
pose that  the  words  ''abuse  of  parental  authoritjr"  were 
used  in  a  sense  less  comprehensive  than  I  have  at- 
tributed to  them,  viz.,  a  sense  which  will  comprehend 
every  sort  of  neglect  or  misconduct  by  which  a  parent 
may  justly  forfeit  his  parental  rights;  or,  in  other  words, 
every  case  in  which  the  unfitness  of  the  parent  is  pred- 
icated upon  his  own  fault,  whether  of  omission  or  com- 
mission. If  this  is  so,  it  seems  clear  to  my  mind  that 
the  further  intent  of  the  provision  is  that  when  a  child 
is  to  be  forever  freed  from  the  dominion  of  its  parents 
upon  the  ground  of  parental  abuse,  the  issue  must  be 
tried  and  determined  in  a  civil  action  prosecuted  in  the 
name  of  the  child,  or  of  a  near  relative,  or  of  the  board 
of  supervisors  of  the  proper  county.  It  is  intended 
that  the  acts  and  facts  constituting  the  abuse  should  be 
alleged  in  issuable  form;  that  the  offending  parent 
should  be  summoned  into  the  court  in  the  usual  way, 
and  should  have  the  ordinary  right  of  a  defendant  in  a 
civil  action  to  defend  by  demurrer  and  answer,  and  to 
have  the  issue  tried  as  other  issues  are  tried  in  civil  ac- 
tions. And  it  is  further  intended  (for  such  would  be 
the  necessary  consequence)  that  a  trial  and  determina- 
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tion  of  the  issue  in  favor  of  the  parent  should  be  a  bar 
to  another  action  for -the  same  cause. 

In  this  case  the  proceeding  was  not  instituted  by  nor 
conducted  in  the  name  of  the  child  or  of  a  relative  or 
of  the  board  of  supervisors,  and  it  was  not  a  civil  action 
as  defined  in  the  code  (Code  Civ.  Proc.,  sec.  30),  but  a 
special  and  summary  proceeding,  in  which  upon  a  peti- 
tion containing  no  specific  allegations,  but  couched  in 
the  baldest  and  vaguest  general  terms,  the  parents  were 
cited  upon  five  days'  notice  (five  prescribed,  three  actu- 
ally given)  to  show  cause  why  the  petitioner — a  mere 
stranger — should  not  be  appointed  guardian,  and  they, 
as  a  necessary  consequence,  deprived  permanently  of 
the  custody  and  society  of  their  child.  If  such  proce- 
dure is  allowable,  section  203  of  the  Civil  Code  might 
as  well  not  exist.  Why  limit  the  right  of  action  to  cer- 
tain designated  persons,  and  why  require  or  authorize 
a  civil  action,  if  any  stranger  may  pass  the  statute  by, 
and  have  a  trial  of  the  issue  in  a  summary  proceeding, 
the  only  effect  of  which,  if  the  decision  ;:;hould  happen 
to  be  in  favor  of  the  parent,  would  be  to  leave  him  ex- 
posed to  the  necessity  of  litigating  the  same  matter  the 
next  day  in  a  new  proceeding,  commenced  by  some 
other  stranger  volunteering  in  the  child's  behalf? 

If,  instead  of  the  proceedings  by  which  this  child  was 
transferred  to  the  custody  of  General  McComb,*  an  ac- 
tion had  been  commenced  as  the  statute  provides,  these 
parents,  as  defendants  in  such  action,  must  have  been 
served  with  a  summons  and  copy  of  a  complaint  con- 
taining a  statement  of  specific  facts;  they  would  have 
had  at  least  ten  days  to  demur  or  answer,  and  the 
cause,  when  at  issue,  would  have  gone  upon  a  trial 
calendar;  there  would  have  been  time  to  subpoena  wit- 
nesses, and,  in  short,  the  proceedings  would  have  been 
conducted  with  that  deliberation,  and  with  the  oppor- 
tunities to  defend,  which  the  law  deems  essential  where 
the  controversy  involves  the  smallest  property  or  con- 
tract right.  And,  in  case  of  a  judgment  adverse  to  the 
parents,  they  would  have  had  one  year  to  appeal,  instead 
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of  the  sixty  days  within  which  they  were  compelled  to 
appeal  from  this  order. 

The  question  involved,  therefore,  although  merely  a 
question  of  procedure,  is  one  of  some  practical  conse- 
quence. But  even  if  it  were  otherwise,  the  mere  fact 
that  the  statute  has  prescribed  the  remedy,  by  action 
brought  by  some  one  of  certain  enumerated  persons,  is 
a  sufficient  reason  for  insisting  upon  that  course,  unless 
.there  are  other  concurrent  remedies  allowed  by  law. 
It  is  said  that  under  section  1747  of  the  Code  of  Civil 
Procedure  the  superior  court  of  any  county  has  a 
general  authority  to  appoint  guardians  of  the  persons 
or  property  of  resident  minors,  and  to  determine,  upon 
the  petition  for  guardianship  therein  prescribed,  any 
and  all  questions  upon  which  the  necessity  or  propriety 
of  such  appointment  depends.  In  a  certain  sense 
this  is  true;  the  court  not  only  may,  but  must,  deter- 
mine whether  or  not  ''it  is  necessary  or  convenient"  to 
appoint  a  guardian.  But  it  is  entirely  consistent  with 
this  proposition  to  hold  that  as  to  one  occasion  for  ex- 
ercising the  power  of  appointment,  viz.,  the  forfeiture 
of  parental  rights  by  abuse  of  parental  authority,  it 
must  look  solely  to  the  judgment  of  a  competent  tribu- 
nal, given  in  a  proper  action,  brought  by  a  proper  party, 
in  order  to  determine  whether  the  occasion  has  arisen. 
Or,  in  other  words,  it  is  entirely  consistent  with  the 
conceded  power  and  jurisdiction  of  the  probate  court  in 
the  matter  of  guardianship  to  hold  that  when  abuse  of 
parental  authority  is  the  ground  of  application,  the  neces- 
sary and  material  allegation  of  the  petition  must  be,  not 
merely  that  the  parent  is  unfit,  or  that  he  has  abused  his 
authority,  but  that  a  competent  tribunal  has  duly  given 
a  judgment  to  that  effect.  And  not  only  are  these  two 
propositions  entirely  consistent  with  themselves,  and 
with  every  provision  of  the  codes  upon  which  counsel 
rely,  but  it  is  only  by  insisting  upon  both  that  all  parts 
of  the  statute,  and  especially  section  203  of  the  Civil 
Code,  can  be  given  effect.  In  this  view,  all  parts  of  the 
statute  are  perfectly  harmonized,  and  each  operates  as 
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it  was  clearly  intended  to  operate.  But  to  hold  that  the 
legislature,  while  taking  the  pains  to  declare  that  the 
abuse  of  parental  authority  is  the  subject  of  a  civil  ac- 
tion, and  to  limit  the  number  of  those  who  may  prose- 
cute the  action,  has  at  the  same  time  given  full  liberty 
to  any  stranger  or  volunteer  to  ignore  at  his  pleasure 
the  prescribed  method  of  procedure,  is  to  convict  the 
law-makers  of  the  merest  folly.  I  do  not  think  such 
folly  should  be  imputed.  On  the  contrary,  I  think  the' 
provisions  of  section  203  of  the  Civil  Code  should  be 
strictly  upheld  and  enforced,  not  only  because  it  is  the 
law,  but  because  it  is  a  law  which,  while  it  conserves 
rights  which  certainly  are  as  sacred  as  any  rights  of 
property,  is  capable  of  strict  enforcement  without  incur- 
ring any  of  the  dangers  to  children  which  counsel  has 
supposed  would  ensue.  The  statute,  as  we  have  seen, 
introduces  nothing  new.  The  jurisdiction  of  the  chan- 
cellor in  England  and  the  courts  of  equity  in  this  coun- 
try to  try  actions  involving  questions  of  parental  abuse, 
and  to  dispose  of  the  custody  of  children  subjected  to 
such  abuse,  has  long  been  thoroughly  established.  And 
there  is  no  reason  why,  independent  of  section  203  of 
the  Civil  Code,  such  actions  should  not  be  maintained 
in  this  state,  except  that  all  matters  of  procedure  being 
here  regulated  by  statute,  it  might  be  held,  in  the  ab- 
sence of  any  provisions  similar  to  those  of  said  section 
203,  that  the  provisions  relating  to  the  appointment  of 
guardians  were  intended  to  be  exclusive.  As  it  is,  how- 
ever, it  is  plain  to  my  mind  that  they  were  not  intended 
to  be  exclusive,  but  that  they  must  be  administered  in 
conjunction  and  in  harmony  with  section  203. 

The  argument  against  this  view  is  altogether  based 
upon  the  supposed  hardships,  inconveniences,  and  dan- 
gers that  it  involves,  but  these,  I  think,  may  be  easily 
shown  to  be  purely  imaginary,  and,  even  if  they  were 
more  real  than  imaginary,  the  argument  from  incon- 
venience could  not  be  regarded  if  the  law  is  plain  as  it 
seems  to  me.  The  inconveniences  resulting  from  the 
operation  of  a  law  are  for  the  consideration  of  the  leg- 

OIX.  0AI..-4i 

Digitized  by  VjOOQ  IC 


658  Ex  PARTE  Miller.  [109  Cal. 

islature,  and  the  courts  must  assume  that  they  have  been 
duly  weighed  and  deliberately  encountered  as  being  of 
less  concern  than  those  which  the  law  was  designed  to 
remedy.  But  I  repeat  these  supposed  inconveniences 
are  purely  imaginary. 

The  substance  of  the  argument  under  this  head  is 
that  it  is  necessary,  in  view  of  the  welfare  of  children, 
.which  is  the  paramount  consideration,  that  the  court 
should  have  the  power  to  proceed  summarily  in  order  to 
prevent  the  irreparable  ruin  which  might  ensue  if  in 
the  cases  supposed  the  children  were  not  removed  with- 
out delay  from  the  control  and  influence  of  their  wicked 
and  depraved  parents.  But,  conceding  that  such  cases 
as  counsel  suppose  have  occurred  and  will  hereafter 
occur,  I  cannot  see  why  the  remedy  by  action  is  not  just 
as  efficacious  as  the  remedy  pursued  in  this  instance. 

The  action  is  an  equitable  action;  the  judge  is  armed 
with  all  the  powers  of  the  chancellor.  Whatever  pro- 
visional orders  it  is  necessary  to  make  pending  the  liti- 
gation to  protect  the  interests  or  insure  the  safety  of  the 
child,  he  has  as  much  and  more  authority  to  make  than 
he  has  when  sitting  in  probate  or  in  a  guardianship 
proceeding.  The  code  provisions  relating  to  guardian- 
ship confer  no  power  upon  the  judge  to  provide  for  the 
temporary  custody  of  the  child.  If  he  has  authority  to 
make  any  such  order  he  must  derive  it  from  the  equi- 
table jurisdiction  conferred  upon  the  superior  court, 
and  if  it  is  derived  from  that  source  he  can  exercise  it 
as  well  and  as  amply  in  an  action  as  he  possibly  can  in 
a  special  proceeding.  So  far,  therefore,  as  the  exigen- 
cies of  the  case  may  demand  immediate  action  on  the 
part  of  the  judge,  the  child  is  certainly  as  well  protected 
if  not  much  more  amply  protected  in  an  action  than  in 
the  special  proceeding. 

If  it  is  contended  that  provisional  orders  for  the  tem- 
porary custody  of  the  child  made  after  the  conMnence- 
ment  of  an  action  will  not  be  sufficient  to  meet  the 
exigencies  of  some  cases,  the  answer  is  that  an  j^tion 
may  be   commenced   as   easily   and   expeditiously  as  a 
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special  proceeding,  and  what  will  answer  in  one  case 
will  answer  equally  well  in  the  other.  But  counsel  seem 
to  claim  that  there  may  be  delays  in  commencing  an 
action  owing  to  the  absence  or  unwillingness  of  rela- 
tives or  inattention  on  the  part  of  the  board  of  super- 
visors. We  do  not  think  it  ought  to  be  assumed  that 
the  board  of  supervisors,  being  advised  of  their  duty 
and  power  in  the  premises,  would  neglect  to  interpose 
in  a  proper  case,  but  allowing  that  they  would,  and  that 
there  were  no  relatives  willing  to  act,  there  would  be 
nothing  to  prevent  the  society  for  the  prevention  of 
cruelty  to  children,  or  any  other  charitable  organization 
or  private  person,  from  applying  to  the  proper  court  to 
be  appointed  guardian  ad  litem,  so  as  to  commence  the 
action  in  the  name  of  the  child.  And,  if  the  case  was 
of  such  pressing  exigency  as  to  justify  the  extreme 
course  resorted  to  in  this  and  other  instances  of  taking 
the  child  from  its  parents  without  any  legal  warrant, 
but  with  a  view  to  legal  proceedings,  such  a  course 
would  be  as  appropriately  followed  by  an  action  as  by  a 
special  proceeding. 

There  is  no  reason,  therefore,  for  ignoring  the  statute 
in  these  matters.  Indeed,  the  minor  would  enjoy  a 
much  more  ample  measure  of  protection  in  the  civil 
action  provided  for  in  section  203  of  the  Civil  Code 
than  under  a  mere  petition  for  guardianship ;  for  in  that 
proceeding  the  superior  court  acts  under  a  statute  which 
confers  no  power  to  issue  an  injunction  against  the 
offending  parent  pendente  lite,  as  may  be  done  by  the 
chancellor.  (See  cases  cited  by  Pomeroy,  supra,  and 
Schuler's  Domestic  Relations,  sec.  249.) 

To  take  this  case  as  an  illustration :  What  would  have 
become  of  the  infant  child  during  the  nine  days  inter- 
vening the  filing  of  the  petition  and  the  day  appointed 
for  the  hearing  if  her  protection  liad  depended  upon 
the  statutory  provisions  relating  to  the  appointment  of 
guardians,  and  her  parents  had  been  wicked  and  de- 
praved enough  to  subject  her  to  the  contamination  and 
outrage  that  counsel  have  instanced    as    occurring  in 
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other  cases?  She  must  have  been  left  during  that  in- 
terval of  time  in  the  power  of  her  parents,  and  that 
would  have  sufficed  for  her  ruin  if  the  courts  and  the 
law  are  as  impotent  as  the  argument  supposes.  But, 
in  truth,  they  are  not.  To  protect  a  child  from  imme- 
diate danger  the  law  will  justify  the  same  measures  as 
were  taken  in  this  case,  and  if  the  parent  seeks  to  regain 
her  custody  by  habeas  corpus  a  court  will  not  put  her 
back  in  his  power  when  it  appears  that  her  welfare 
would  be  imperiled  by  so  doing,  especially  when  pro- 
ceedings have  been  commenced  or  are  about  to  be 
commenced,  to  determine  the  parental  right;  and  upon 
commencement  of  the  action  the  court,  as  has  been 
shown,  could  see  that  she  was  protected  pendente  lite. 

It  remains  to  be  noted  that  section  203  of  the  Civil 
Code  does  not  in  itself  provide  for  the  appointment  of  a 
guardian,  or  even  infer  the  necessity  of  such  appoint- 
ment in  all  cases  covered  by  it.  It  provides  a  method 
of  establishing  parental  unfitness  arising  out  of  parental 
misconduct,  and  for  a  judgment  freeing  the  child  from 
the  parental  dominion,  as  well  as  a  judgment  enforcing 
the  duty  of  support  and  education.  When  in  such  an 
action  the  abuse  of  authority  is  established,  and  a  judg- 
ment has  been  given  freeing  the  child  from  parental 
authority,  a  case  is  then  presented  in  which  it  may  be 
necessary  or  convenient  to  appoint  a  guardian  of  the 
child's  person.  But,  when  a  child  has  living  parents 
(or  a  living  parent),  in  whose  custody  he  is,  and  who 
are  otherwise  fit,  the  superior  court  has  no  authority,  in 
a  summary  proceeding,  to  take  him  away  from  his  nat- 
ural guardians  upon  the  ground  that  they  have  forfeited 
their  rights  by  their  misconduct,  unless  such  forfeiture 
has  been  established  by  a  judgment  in  the  action  pro- 
vided for  in  section  203  of  the  Civil  Code. 

Counsel  have  cited  many  provisions  of  the  Civil  Code 
and  Code  of  Civil  Procedure  which  they  contend  are 
inconsistent  with  the  construction  here  given  to  section 
203.  There  is  nothing  in  any  of  these  objections,  and  I 
shall  not  review  them  in  detail,  but  I  will  notice  the  one 
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upon  which  counsel  seem  to  rely  with  the  greatest  con- 
fidence. Subdivision  3  of  section  246  of  the  Civil  Code 
reads  as  follows :  "Of  two  persons  equally  entitled  to  the 
custody  in  other  respects  preference  is  to  be  given  aa 
follows:  1.  To  a  parent;  2.  To  one  who  was  indicated  by 
the  wishes  of  a  deceased  parent;  3.  To  one  who  already 
stands  in  the  position  of  the  trustee  of  a  fund  to  be  ap- 
plied to  the  child's  support;  4.  To  a  relative." 

It  is  contended  that  on  the  construction  here  given 
to  section  203'  no  room  is  left  for  the  operation  of  a  pro* 
vision  which  assumes  that  there  may  be  two  persons 
equally  entitled  to  the  custody  of  a  minor  in  other  re- 
spects, and  one  of  them  a  parent.  It  is  not  difficult  to 
suppose  a  great  variety  of  cases  to  which  this  section 
would  apply  without  trenching  upon  the  operation  of 
section  203.  Suppose  a  guardian  of  the  person  of  a 
minor  child  to  have  been  appointed  because  its  only 
living  parent  was  insane,  or  had  been  convicted  of  a 
felony,  or  was  a  fugitive  from  the  state,  or  was  an  habit- 
ual drunkard,  or  was  living  in  adultery,  and  suppose 
that  the  parent  had  recovered  his  reason,  had  been  par- 
doned, had  returned  to  the  state,  had  been  cured  of  his 
drunkenness,  or  abandoned  his  scandalous  mode  of  life. 
In  the  first  case  he  would  become  entitled  to  the  custody 
of  his  child  on  recovering  his  reason,  if,  in  other  re- 
spects, he  was  equally  entitled  with  the  guardian.  In 
the  other  cases,  although  adjudged  guilty  of  parental 
misconduct,  and  his  natural  right  gone,  he  might  still 
claim  the  guardianship  by  appointment  in  preference 
to  a  stranger  no  better  qualified  in  other  respects. 

In  all  these  cases,  and  in  many  others  that  might  be 
supposed,  there  would  be  room  for  the  operation  of  sec- 
tion 246,  which,  after  all,  amounts  to  little  more  than 
the  statement  of  a  general  principle,  to  be  applied  in 
any  possible  case  that  might  arise  in  which  two  persons 
equally  entitled  in  other  respects,  but  one  of  them  the 
parent,  were  contending  for  the  custody  of  a  minor 
child. 

It  is  next  urged  by  counsel  that  it  has  become  the  set- 
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tied  practice  in  this  state  to  forfeit  the  natural  right  of 
parents  without  an  action,  and  two  cases  are  dted  in 
which  this  court  has  impliedly  conceded  the  validity  of 
proceedings  here  in  question.  (Matter  of  Get  Young,  90 
Cal.  77;  Matter  of  Vance,  92  Cal.  195.)  In  neither  of 
these  cases  was  the  point  raised  or  considered  that  an 
action  was  necessary.  In  the  matter  of  Hunt,  it  was 
argued  and  decided  by  the  court  in  Bank,  in  accordance 
with  the  views  here  expressed.  And  the  doctrine  of 
that  case,  I  am  convinced,  is  a  salutary  and  a  necessary 
One.  The  natural  right  of  a  parent  to  the  custody  and 
society  of  his  child  is  certainly  equal  in  dignity  and 
importance  to  any  right  of  property,  and  ought  not  to 
be  taken  away  with  less  deliberation  than  would  be 
required  if  the  controversy  were  over  a  cart  or  a  horse. 


[No.  18384.    Department  Two.— November  7,  1895.I 

COLLIS  H.  EMMONS,  Respondent,  v.  ELLA  G.  BAB- 
TON,  Appellant. 

Assignments-Right  to  Sue  foe  FkAUD— Inobent  op  Property  Rights 
Assigned.— The  general  rule  that  a  mere  right  to  complain  of 
fraud  is  not  assignable  applies  only  to  a  case  where  the  assign- 
ment carries  nothing  independent  of  the  right  to  sue  for  a 
fraud,  and  does  not  apply  to  a  case  where  the  right  to  sue  for  a 
fraud  is  merely  incidental  to  a  subsisting  property  right  which 
has  been  assigned,  and  which  is  intrinsically  susceptible  of  legal 
enforcement. 

Id. — Estates  07  Deceased  Persons — ^Assignment  of  Allowed  Claims 
— ^Action  to  Set  Aside  FkAUDULENT  Conveyance. — ^Where  money 
claims  against  an  estate  have  been  allowed  by  the  executrix,  they 
may  be  assigned  to  one  of  the  creditors  for  the  purpose  of  suing 
to  set  aside  a  voluntary  conveyance  made  by  the  decedent  during 
his  lifetime  to  his  wife  for  the  alleged  purpose  of  hindering  and 
defrauding  his  creditors. 

Id. — Parties — Duty  of  Execijtor— Rights  of  Creditors — Conveyance 
TO  Executrix. — Ordinarily  an  action  to  recover  property  fraudu- 
lently conveyed  by  a  decedent  in  his  lifetime  should  be  brought 
by  his  executor  or  administrator,  and  such  an  action  by  a  creditor 
will  not  lie,  unless  he  shows  that  he  has  exhausted  all  means  to 
procure  such  an  action  to  be  brought  by  the  proper  person;  but 
where  the  alleged  fraudulent  grantee  is  the  executrix,  a  suit  in 
equity  will  lie  in  favor  of  the  creditors  to  set  aside  the  fraudulent 
conveyance. 

Id.— Judgment— Extent  or  Reuef— Rights  of  Grantee— Assets  of 
Estate. — ^In  an  action  by  the  creditors  to  recover  property  frandn« 
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lently  conveyed,  the  judgment  should  be  that  the  property  fraudu- 
lently conveyed,  or  so  much  thereof  as  is  necessary,  be  applied 
to  the  satisfaction  of  their  debts,  and  that  the  residue,  if  any, 
go  to  the  grantee;  and  the  property  cannot  go  into  the  assets 
of  the  estate  for  any  other  purpose  than  the  payment  of  the  debts, 
nor  can  the  residue  go  to  the  heir  who  stands  in  the  shoes  of  the 
fraudulent  grantor. 

Id. — Evidence— Declarations  op  Husband  to  Wife  at  Time  of  Con- 
veyance—Privileged CoMMUNiCATiON.^The  declarations  of  the 
husband  to  the  wife  at  the  time  of  the  conveyance  to  her  of  cer- 
tain property,  as  to  his  purpose  in  making  it,  are  privileged,  and 
it  is  error  to  compel  the  wife  to  testify  thereto;  nor  can  the 
creditors  or  heirs  of  the  husband  waive  the  privilege. 

Id.— Statements  of  Husband  after  Conveyance.— Statements  of  the 
deceased  husband  concerning  the  title  to  the  property  made  after 
the  execution  of  the  conveyance  to  his  wife  are  inadmissible 
against  the  wife;  and  the  fact  that  the  husband  was  in  possession 
of  the  real  property  conveyed  at  the  time  of  the  subsequent  dec- 
larations does  not  change  the  rule. 

Id. — Conveyance  for  Love  and  Affection — ^Fraudulent  Intent — 
Question  of  Fact — Insuffioent  Evidence— Solvency  of  Grantor. 
A  conveyance  made  by  a  husband  to  his  wife  or  a  father  to  his 
child  is  valid  as  against  creditors,  although  the  consideration 
is  love  and  affection  alone,  unless  it  is  made  with  actual  intent 
to  defraud  creditors ;  and  tiie  fact  that  it  was  a  voluntary  convey- 
ance does  not  make  it  prima  facie  fraudulent;  but  in  order  to 
avoid  such  conveyance,  the  intent  to  defraud  creditors  must  be 
averred  and  proved  as  a  question  of  fact ;  and  where  there  is  no 
evidence  before  the  jury  to  show  the  insolvency  of  the  grantor 
at  the  time  of  the  grant,  or  any  fraudulent  intent  on  his  part, 
but,  on  the  other  hand,  the  evidence  tends  to  show  that  he  then 
had  other  property  apart  from  that  conveyed  to  the  wife  sufficient 
to  pay  all  debts  which  he  then  owed,  the  evidence  is  insufficient 
to  justify  a  finding  of  intent  to  defraud  creditors. 

Appeal  from  a  judgrment  of  the  Superior  Court  of 
Fresno  County  and  from  an  order  denying  a  new  trial. 
M.  K.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  L.  Cory,  for  Appellant. 

An  assignment  of  a  bare  right  to  file  a  bill  in  equity 
for  a  fraud  committed  on  the  assignor  will  be  held  void 
as  contrary  to  sound  public  policy.  (Cross  V.  Sacra^ 
mento  Sav.  Bank,  66  Cal.  462;  Sanborn  v.  Doe,  92  Cal. 
152;  27  Am.  St.  Rep,  101,  and  note;  Whitney  V.  Kelley, 
94  Cal.  146;  28  Am.  St.  Rep.  106;  Francisco  V.  Aguirre, 
94  CaL  180;  Marshall  y.  Means,  12  Ga.  61;  66  Am.  Dec. 
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444,  and  note;  Milwaukee  etc.  R.  R.  Co.  V.  Milwaukee  etc. 
R.  R.  Co.,  20  Wis.  174;  88  Am.  Dec.  740,  and  note;  Lewis 
V.  Rice,  61  Mich.  104;  Tufts  \.  Matthews,  10  Fed.  Rep. 
611;  Prosser  v.  Edmonds,  1  Youn^e  &  C.  481;  Smith  v. 
Harris,  43  Mo.  557;  1  Bigelow  on  Fraud,  sec.  214,  and 
cases  cited;  2  Story's  Equity  Jurisprudence,  11th  ed., 
sec.  1040;  Adams'  Equity,  149,  150;  3  Pomeroy's  Equity 
Jurisprudence,  sec.  1286,  p.  286;  1  Am.  &  Eng.  Ency.  of 
Law,  833,  and  notes;  Pomeroy  on  Remedies,  sees.  153- 
58,  249,  250.)  The  action,  if  at  all,  should  have  been 
brought  in  pursuance  of  the  provisions  of  sections  1589 
and  1590  of  the  Code  of  Civil  Procedure,  and  not  by 
the  creditors  or  their  assignee,  against  the  defendant 
personally,  but  such  an  action  can  only  ■  be  brought  by 
the  representative  of  the  estate  and  not  by  creditors  as 
such.  (Code  Civ.  Proc,  sees,  1589,  1590;  Mesmer  v. 
Jenkins,  61  Cal,  151 ;  Herrlich  v.  Kaufmunn,  99  Cal.  277.) 
The  lower  court  erred  in  admitting  the  statement  of 
Mrs.  Barton  as  to  what  was  said  between  her  and  Mr. 
Barton  as  to  why  he  wanted  to  make  the  deed  at  the 
time.  This  was  a  privileged  communication.  (Code 
Civ.  Proc.,  sec.  1881.)  Statements  made  by  the  grantor 
after  the  transfer  of  property  are  not  admissible  in  evi- 
dence against  the  grantee.  {Briswalter  v.  Palomures, 
66  Cal.  259;  Ross  v.  Wellman,  102  Cal.  1;  1  Bigelow 
on  Fraud,  169-71,  and  note.)  The  question  of 
fraudulent  intent  in  all  cases  shall  be  deemed  a  ques- 
tion of  fact  and  not  of  law.  (Civ.  Code,  sec.  3442; 
Jamison  V.  King,  50  Cal.  132;  BvU  v.  Bray,  89  Cal.  286; 
Windhaus  v.  Bootz,  92  Cal.  617.)  Only  prior  creditors 
can  have  a  transfer  set  aside,  and  then  only  when 
debtor  was  insolvent  at  the  time  of  making  the  transfer. 
(Jencks  V.  Alexander,  11  Paige,  619;  Sanborn  v.  Doe, 
supra.) 

George  E.  Church,  and  Frank  H.  Short,  for  Respond- 
ent. 

Where  a  person  has    succeeded  to  a   valuable   prop- 
erty, to  wit,  a  judgment  on  an  allowed  claim  against  a 
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person  or  an  estate,  he  can  maintain  an  action  to  re- 
cover property  which  justly  belonged  to  him  or  his 
assignors  to  satisfy  their  judgment  claim.  (Freeman 
on  Executions,  sec.  431;  Bump  on  Fraudulent  Convey- 
ances, 506;  Estate  of  Hidden,  23  Cal.  363;  Civ.  Code, 
sec.  8439;  Van  Heusen  V.  Radcliff,  17  N.  Y.  580;  Franr- 
Cisco  V.  Aguirre,  94  Cal.  180.) 

McFarland,  J. — ^The  plaintiff  is  the  assignee  of  sev- 
eral money  demands  against  the  estate  of  Robert  Bar- 
ton, deceased,  which  had  been  presented  to  the  executrix 
of  said  estate  and  allowed  as  valid  claims.  The  defend- 
ant, Ella  G.  Barton,  is  the  surviving  widow  of  said 
Barton,  deceased,  and  also  executrix  of  his  will.  Dur- 
ing the  lifetime  of  said  deceased,  on  July  1,  1890,  he  by 
deed  conveyed  to  defendant,  then  his  wife,  certain  real 
property,  being  certain  lots  in  the  city  of  Fresno.  It  is 
averred  in  the  complaint  that  said  conveyance  was 
without  consideration  and  for  the  purpose  of  hindering 
and  defrauding  the  creditors  of  said  Robert  Barton ;  and 
that  the  assets  of  said  estate  other  than  the  real  prop- 
erty described  in  said  deed  are  insufficient  to  pay  the 
said  claims  assigned  to  plaintiff  as  aforesaid.  The 
prayer  of  the  complaint  is  that  said  deed  be  declared 
fraudulent  and  void  as  against  plaintiff,  and  that  the 
property  therein  described  be  added  to  the  assets  of  the 
estate,  to  be  applied  in  due  course  to  the  discharge  of 
plaintifTs  said  claims.  The  court  found  for  plaintiff  on 
nearly  all  issues,  and  entered  judgment  in  accordance 
with  his  prayer.  Defendant  appeals  from  the  judgment 
and  from  an  order  denying  her  motion  for  a  new  trial. 

A  demurrer  to  the  complaint  was  overruled,  and  ap- 
pellant attacks  the  complaint  upon  two  grounds  which 
present  debatable  questions.  It  is  contended  that  re- 
spondent cannot  maintain  this  action,  because  he  has 
only  an  assignment  of  a  bare  right  to  sue  in  equity  for 
a  fraud  committed  on  his  assignors,  and  that  such  as- 
signment is  void  as  against  public  policy.  There  is  no 
doubt  of  the  general  rule  that  a  mere  right  to  complain 
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of  fraud  is  not  assisrnable— fraud  not  being  a  vendible 
commodity.  (1  Parsons  on  Contracts,  226;  Story's 
Equity  Jurisprudence,  sec.  1040  g;  Cross  v.  Sacramento 
Sav.  Bank,  66  Cal.  462;  Whitney  v.  Kelley,  94  CaL  146; 
28  Am.  St.  Rep.  106.)  In  Whitney  y.  Keliey,  supra,  Mr. 
Justice  Garoutte  reviews  a  great  many  authorities  upon 
the  subject;  and  other  cases  to  the  point  are  to  be  found 
in  Crocker  v.  BeUangee,  6  Wis.  645;  70  Am.  Dec.  489. 
But  the  rule  in  question,  as  established  by  the  authori- 
ties, applies  only  to  a  case  where  the  assignment  does 
not  carry  anjrthing  which  has  itself  a  legal  existence 
and  value,  independent  of  the  right  to  sue  for  a  fraud. 
It  does  not  apply  to  a  case  where  the  right  to  sue  for  a 
fraud  is  merely  incidental  to  a  subsisting  substantial 
property  which  has  been  assigned,  and  which  is  itself 
intrinsically  susceptible  of  legal  enforcement.  An  ex- 
amination of  the  authorities — ^many  of  which  are  quoted 
and  referred  to  in  Whitney  v.  Kelley,  supra — discloses 
that  the  rule  in  question  does  not  govern  in  cases  where 
the  assignors  ''have  some  substantial  possession  and 
some  capability  of  personal  judgment,  and  not  a  mere 
naked  right  to  overset  a  legal  instrument  or  to  maintain 
a  suif  In  Whitney  v.  KeOey,  supra,  all  that  the  as- 
signee got  was  the  mere  right  to  maintain  a  suit  to  set 
aside  a  judgment  against  his  assignor  on  the  ground 
of  fraud.  In  Sanborn  v.  Doe,  92  Cal.  152,  27  Am.  St 
Rep.  101,  cited  by  appellant,  the  case  was  really  decided 
upon  the  particular  language  of  the  insolvent  law;  but, 
in  addition,  the  attempted  assignment  there  was  of  debts 
which  had  been  fully  discharged  by  a  decree  in  insol- 
vency, and  had  no  legal  value  whatever,  unless  the 
decree  could  be  set  aside  for  fraud.  In  the  case  at  bar 
the  things  assigned  were  money  claims  against  an  estate 
which  had  been  allowed  by  the  executrix,  and  were 
really,  in  effect,  judgments.  They  had  legal  existence 
and  value  in  themselves,  were  capable  of  enforcement 
by  ordinary  methods,  and  ware  proper  objects  of  sale 
and  assignment.  What  their  financial  value  may  be 
without  resort  to  an  action  to  set  aside  the  alleged  fraud* 
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ulent  conveyance  is  a  question  which  does  not  affect 
the  validity  of  the  assignment,  although  it  does  appear 
that  there  are  other  assets  of  the  estate,  out  of  which  the 
assigned  claims  could  be  partly  satisfied.  We  think, 
therefore,  that  the  right  to  maintain  this  action  is  merely 
incidental  to  the  claims  assigned  and  that  the  appellant 
is  entitled  to  maintain  it  if  his  assignors  would  have 
been  so  entitled. 

It  is  also  contended  by  appellant  that  this  action,  if 
maintainable  at  all,  could  have  been  properly  brought 
only  by  the  executrix  under  sections  1589  and  1590  of 
the  Code  of  Civil  Procedure,  which  provide  that  when 
the  decedent  did  in  his  lifetime  convey  property  with 
intent  to  defraud  his  creditors,  and  there  is  a  deficiency 
of  assets,  the  executor  or  administrator  must  commence 
an  action  for  the  recovery  of  such  property  for  the  bene- 
fit of  the  creditors,  and  is  bound  to  do  so  upon  the 
application  of  creditors,  who  must  provide  for  certain 
costs  and  expenses  of  the  action.  This  contention  is 
well  worthy  of  consideration;  but  we  do  not  think  that 
it  can  be  successfully  maintained.  In  Hills  v.  Sherwood, 
48  Cal.  393,  it  was  expressly  held  that  similar  provisions 
of  the  old  probate  act  merely  gave  to  executors  and 
administrators  the  power — ^formerly  doubted — ^to  bring 
such  an  action,  but  do  not  "purport  to  exclude  the 
creditors  from  bringing  it  if  they  are  authorized  so  to 
do  by  the  general  law'*;  and  that  "the  creditors  have 
their  remedies  independently  of  the  administrator/' 
That  case,  however,  was  decided  under  the  law  as  it 
stood  before  the  codes  went  into  operation;  and  it  prob- 
ably goes  further  than  would  be  warranted  under  our 
Code  of  Civil  procedure,  which  is  usually  understood  as 
presenting  remedies  which  "when  applicable  to  the 
relief  sought  exclude  or  supplant  all  other  modes  of 
relief.''  (Freeman  on  Executions,  sec.  394;  Herrlich  v. 
Kaufmann,  99  Cal.  271.)  Ordinarily  an  action  to  recover 
property  fraudulently  conveyed  by  a  decedent  in  his  life- 
time should  be  brought  by  his  executor  or  administra- 
tor, and  such  an  action  by  a  creditor  would  not  lie — at 
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least,  unless  he  shows  an  exhaustion  of  all  means  to  pro- 
cure such  an  action  to  be  brought  by  the  proper  person. 
But  in  the  case  at  bar  the  alleged  fraudulent  grantee  is 
the  executrix;  she  could  not  sue  herself;  this  condition 
of  things  does  not  seem  to  be  a  statutory  cause  for  her 
removal;  and  we  see  no  remedy  other  than  a  suit  in 
equity  by  the  creditors  themselves.  It  is  a  case  where 
the  code  provision  is  not  "applicable  to  the  relief 
sought."  The  circumstances  here  are  analogous  to 
those  unde;  which  a  creditor's  bill  will  lie  under  our 
code.  In  general,  proceedings  supplementary  to  execu- 
tion are  regarded  as  a  substitute  for  a  creditor's  bill  in 
chancery,  and  the  former  must  be  followed  instead  of 
the  latter.  But  there  may  be  cases  in  which  the  statu- 
tory proceedings  would  not  afford  adequate  remedy — 
''exceptional  cases  in  which  it  appears  that  equity  must 
be  invoked  because  legal  remedies  are  unavailing.'* 
(Herrlich  v.  Kauffmann,  supra.)  In  such  case  the  code 
provisions  may  be  departed  from,  for  it  is  the  province 
of  equity  to  relieve  where  legal  remedies  fail.  The  case 
at  bar  comes  within  this  rule,  and  a  creditor,  under  the 
circumstances  here  disclosed,  was  entitled  to  bring  this 
action — ^for  the  benefit  of  all  the  creditors.  A  demand 
upon  the  appellant  to  bring  the  suit  would  have  been 
fruitless.  (It  is  to  be  observed,  however,  that  in  a  case 
like  this  the  judgmtot  should  be  that  property  fraudu- 
lently conveyed,  or  so  much  thereof  as  is  necessary,  be 
applied  to  the  satisfaction  of  the  debts,  and  that  the 
residue,  if  any,  go  to  the  grantee.  It  is  not  to  go  into 
the  assets  of  the  estate  for  any  purpose  other  than  the 
payments  of  the  debts.  The  residue  does  not  go  to  the 
heir;  for  he  stands  in  the  shoes  of  the  fraudulent 
grantor.) 

There  are  some  other  objections  to  the  complaint  and 
to  the  sufficiency  of  the  findings  which  are  not  tenable, 
and  which,  in  our  opinion,  need  no  special  notice.  The 
judgment  and  order  appealed  from  must,  however,  be 
reversed  for  erroneous  rulings  touching  the  admissibility 
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•  of  evidence  and  for  want  of  evidence   to   support   the 
material  finding. 

The  conveyance  in  question  was  made  by  the  dece- 
dent to  his  wife,  the  appellant,  on  July  1,  1890,  in  con- 
sideration of  love  and  affection,  "and  for  her  better 
maintenance  and  support,"  and  it  was  recorded  the 
same  day.  At  that  time  the  decedent  had  commenced 
the  erection  on  the  lots  conveyed  of  a  large  building 
called  the  Barton  Opera  House,  upon  which  a  small 
amount  of  work  had  been  done.  The  claims  of  respond- 
ent and  his  assignors  are  for  materials  furnished  for 
and  work  done  upon  that  building,  and  they  mostly 
accrued  after  the  execution  of  said  conveyance.  We  do 
not  see  that  any  money  remains  unpaid  which  was  due 
before  July  1st.  The  respondent  and  his  assignors  had 
not  only  constructive  but  actual  notice  of  the  execution 
of  this  conveyance  at  or  about  the  time  of  its  execution. 
After  this,  and  having  this  knowledge,  they  went  on 
furnishing  materials,  etc.,  for  the  building  without  filing 
any  liens,  and  relying  entirely  upon  the  statements  and 
promises  and  personal  responsibility  of  the  decedent. 
It  appears  that  the  building  cost  about  one  hundred  and 
five  thousand  dollars,  and  that  decedent  did  pay  all  of 
that  large  sum  except  the  amounts  due  respondent,  which 
are,  exclusive  of  interest,  about  twelve  thousand  dol- 
lars. The  respondent  called  the  appellant  as  a  witness 
and  asked  her  what  the  decedent  told  her  at  the  time  of 
the  conveyance  as  to  his  purpose  in  making  it.  To  this 
appellant  objected  upon  the  ground,  among  others,  that 
it  was  a  privileged  communication.  The  objection  was 
overruled  and  appellant  excepted.  This  ruling  was 
erroneous.  Section  1881  of  the  Code  of  Civil  Procedure 
provides  as  follows:  "A  husband  cannot  be  examined 
for  or  against  his  wife  without  her  consent;  nor  a  wife 
for  or  against  her  husband  without  his  consent;  nor  can 
either,  during  the  marriage  or  afterward,  be,  without 
the  consent  of  the  other,  examined  as  to  any  communi- 
cation made  by  one  to  the  other  during  the  marriage." 
Respondent  has  cited  no  authority,  and  has  made  no 


Digitized  by  VjOOQ  IC 


670  Emmons  v.  Barton.  [109  CaL 

suggestion  that  would  tend  to  take  the  ruling  here  in 
question  out  of  this  apparently  plain  provision  of  the 
code.  On  the  other  hand,  the  point  was  substantially 
decided  in  favor  of  appellant's  contention  in  Estate 
of  Flint,  100  Cal.  391.  In  that  case  the  attempt  was  to 
prove  by  a  physician  communications  made  to  him  by 
a  patient  who  had  afterward  died;  and  the  court  held 
that  it  could  not  be  done,  and  that  the  heir  could  not 
waive  the  privilege.  Certainly  the  creditors  are  in  no 
position  to  waive  such  a  privilege.  That  case  construed 
a  clause  of  this  same  section  1881,  and  the  principle 
there  decided  seems  directly  applicable  to  the  case  at 
bar. 

Statements  of  the  deceased  husband  concerning  the 
title  to  the  property  conveyed,  made  after  the  execution 
of  the  conveyance,  were  also  erroneously  admitted  over 
the  objections  of  appellant.  This  occurred  particularly 
in  the  testimony  of  the  respondent  and  the  witness 
Kirby.  The  declarations  of  a  grantor  made  after  the 
grant,  are  not  admissible  in  evidence  against  the  grantee. 
Under  section  1849  of  the  Code  of  Civil  Procedure  the 
declarations,  etc.,  of  a  grantor  of  real  property  are  evi- 
dence against  the  grantee  only  "while  holding  the  title." 
(Tompkins  v.  Crane,  50  Cal.  478;  Ord  V.  Ord,  99  Cal. 
523;  Bury  v.  Young,  98  Cal.  446;  35  Am.  St.  Rep.  186.) 
And  the  fact  that  the  grantor  was  in  possession  of  the 
real  property  conveyed  at  the  time  of  the  alleged  subse- 
quent declarations  does  not  change  the  rule.  (Bigelow 
on  Fraud,  171.)  There  are  cases  which  hold  that  where 
personal  property  has  been  left  after  sale  in  the  posses- 
sion of  the  vendor  the  declarations  of  the  latter  while 
in  possession  are  evidence  against  the  vendee. 

For  the  reasons  above  stated  the  judgment  must  be 
reversed.  We  may  say,  however,  that  we  do  not  see  how 
it  can  be  successfully  maintained  that  the  evidence  jus- 
tifies the  finding  that  said  conveyance  was  made  "for 
the  purpose  of  delaying,  hindering,  and  defrauding  the 
said  several  creditors  and  other  creditors  of  said  Robert 
Barton." 
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It  is  clear  that  a  conveyance  made  by  a  husband  or 
father  to  his  wife  or  child  is  valid  as  against  creditors, 
although  the  consideration  was  love  and  affection  alone, 
unless  it  was  made  with  intent  to  defraud  his  creditors. 
(Peck  V.  Brummagim,  31  Cal.  441;  89  Am.  Dec.  195; 
Barker  v.  Korieman,  13  Cal.  1 ;  Wells  v.  Stout,  9  Cal.  480 ; 
In  re  McEachran,  82  Cal.  219 ;  Cohen  v.  Knox,  90  Cal. 
266;  Knox  v.  Moses,  104  Cal.  502.)  If  such  a  conveyance 
be  made  with  intent  to  defraud  creditors  it  is  void  as 
against  the  creditor;  but  the  intent  is  a.  question  of  fact 
and  must  be  averred  and  proved.  A  voluntary  convey- 
ance is  not  prima  facie  fraudulent,  and  a  fraudulent 
intent  is  not  to  be  arrived  at  as  a  presumption  of  law. 
(Civ.  Code,  sec.  3442;  Threlkel  v.  Scott,  89  Cal.  351; 
Windham  v.  Bootz,  92  Cal.  617;  Bull  V.  Bray,  89  Cal. 
286.)  Therefore,  in  a  case  like  the  one  at  bar,  there  must 
be  evidence  upon  which  the  jury  or  court  can  base  a 
finding  of  the  fact  that  the  intent  of  the  grantor,  at  the 
time  of  the  grant,  was  to  defraud  his  creditors.  And  in 
the  case  at  bar  we  see  no  evidence  sufficient  to  support 
such  a  finding.  Pronounced  insolvency  at  the  time  of 
the  grant  would,  no  doubt,  be  a  strong  circumstance 
tending  to  show  fraudulent  intent,  and,  in  the  absence 
of  other  controlling  facts,  it  would  be  sufficient  to  jus- 
tify a  finding  of  such  intent.  But  in  the  case  at  bar  we 
see  no  evidence  of  such  insolvency.  The  decedent  died 
about  a  year  after  the  execution  of  the  deed  to  his  wife, 
and  afterward  it  was  found  that  there  would  be  a  few 
debts  of  the  estate  which  its  assets  would  not  satisfy — 
the  aggregate  being  exceedingly  small  when  compared 
with  the  volume  of  his  business.  As  stated  above,  the 
building  cost  about  one  hundred  and  five  thousand  dol- 
lars, which  seems,  to  have  been  all  paid  by  the  decedent 
except  the  amounts  alleged  to  be  still  due  respondent — 
aggregating  about  twelve  thousand  dollars,  and  interest, 
while  the  appraisement  shows  assets  of  the  value  of  over 
nine  thousand  dollars.  Nearly  all  of  the  one  hundred 
and  five  thousand  dollars  was  paid  after  the  date  of  the 
deed,  and  was  for  debts  accruing  after  that  date.    So  far 
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as  the  evidence  which  bears  directly  upon  his  financial 
condition  at  the  time  of  the  deed  is  concerned,  there  is 
nothing  in  it  tendingr  to  show  insolvency  at  that  time; 
on  the  other  hand,  it  affirmatively  appears  that  at  that 
time  his  financial  standing  was  exceedingly  good,  and 
that  he  had  property,  apart  from  the  land  conveyed  to 
his  wife,  which  was  amply  sufficient  to  pay  all  debts 
which  he  then  owed.  Indeed,  it  is  quite  apparent  that 
his  financial  condition  at  the  time  of  his  death  was 
caused,  as  suggested  by  his  banker,  the  witness  Em- 
stein,  by  his  unwise  investment  after  the  deed  of  too 
much  money  in  an  unprofitable  enterprise.  It  is  true 
that  the  deed  to  his  wife  was  of  the  greater  part  of  his 
property;  but  that  which  he  retained  was  more  than 
was  necessary  to  meet  all  demands  of  creditors  at  that 
date. 

Respondent  asked  appellant,  when  a  witness,  this  ques- 
tion :  "It  was  not  intended  that  this  deed  should  operate 
to  take  away  the  property  from  the  creditors?"  and  she 
answered,  "No,  sir";  and  some  importance  is  attached 
by  respondent  to  this  answer.  We  do  not,  however,  con- 
sider it  of  any  more  significance  than  the  following 
question  and  answer:  "Was  this  deed  made  with  any 
intent  to  hinder,  delay,  or  defraud  any  creditor  of  Mr. 
Barton?"  to  which  she  answered,  "Positively,  no." 
These  questions  and  answers  merely  meant  that  the  deed 
was  not  made  with  any  intent  to  defraud  creditors. 

Respondent's  assignors  will  no  doubt  feel  aggrieved 
if  they  shall  fail  to  get  all  the  money  owing  them  from 
the  estate;  but,  knowing  that  the  conveyance  had  been 
made,  they  chose  to  rely  upon  the  statements  of  the  de- 
ceased, and  neglected  to  protect  themselves  by  filing  liens 
for  their  materials  and  work.  And  they  should  not  be 
surprised  because  a  widow,  whose  deceased  husband  had 
been  in  affluent  circumstances,  takes  all  legal  means  to 
save  what  she  can-  of  his  wrecked  fortune. 

The  judgment  and  order  appealed  from  are  reversed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 
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[Crim.  No.  30.     Department  Two.— November  7,  1895.] 

THE  PEOPLE,  Respondent,  v.  JANE  SHATTUCK, 
Appellant, 

Criminal  Law— Homicide— Evidence— Hearsay  —  Declarations  of 
Defendant. — Upon  the  trial  of  a  defendant  accused  of  murder,  a 
conversation  between  the  mother  of  the  deceased  and  the  de- 
ceased, more  than  three  days  before  the  homicide,  after  he  had 
received  a  letter  from  the  defendant,  which  conversation  did  not 
occur  at  the  time  of  the  receipt  of  the  letter,  and  had  no  refer- 
ence to  it,  is  not  part  of  the  res  gestae,  and  is  purely  hearsay,  and 
inadmissible. 

Id. — Incompetent  Pkoop  op  Motive.— The  declarations  of  the  de- 
ceased are  not  competent  to  show  malice,  deliberation,  or  motive 
for  the  homicide. 

Id. — Objection  to  Evidence — Question  as  to  Action — Proof  of  Dec- 
larations— Prejudicial  Error. — Where  the  question  which  called 
out  an  incompetent  conversation  of  the  deceased  with  his  mother 
was  in  response  to  the  question,  "What  did  he  do  then?"  an  ob- 
jection and  exception  to  the  question,  which  was  evidently  in- 
tended and  understood  by  all  parties,  including  the  court,  as 
covering  the  proof  of  declarations  which  was  given  in  answer 
to  the  question,  will  not  be  criticised  in  order  to  find  a  reason 
for  not  considering  it,  and  the  error  in  admitting  what  the  de- 
ceased said  in  answer  to  the  question  necessitates  a  reversal  of  a 
judgment  of  conviction. 

Id. — Defense  of  Insanity^Declarations  of  Defendant  to  Medical 
Witness — Province  of  Jury. — Where  a  medical  witness  was 
called  by  the  defense  to  show  the  mental  condition  of  the  de- 
fendant and  to  establish  the  defense  of  insanity,  the  declarations 
and  statements  of  the  defendant  to  the  physician  as  to  her 
symptoms  and  past  sufferings,  which  constitute  in  part  the  basis 
upon  which  the  opinion  of  the  expert  is  based,  and  are  by  him  de- 
clared to  be  necessary  to  enable  him  to  form  an  opinion  as  to 
the  nature  of  the  disease,  are  admissible  in  evidence;  and  it  is 
for  the  jury  to  estimate  the  value  of  the  reasons  given  for  the 
opinion,  and  to  determine  whether  the  sufferings  were  feigned, 
and  they  may   form  an  independent  judgment  upon   the  facts. 

Id. — Correspondence  between  Deceased  and  Daughter  of  Defeni>- 
ant — ^Knowledge  of  Defendant. — Where  the  defense  of  the  de- 
fendant excused  the  homicide  upon  the  ground  of  insanity  caused 
by  excitement  at  the  discovery  of  improper  relations  between 
the  deceased  and  her  daughter,  when  she  had  believed  that  the 
intentions  of  the  deceased  were  honorable,  correspondence  between 
her  daughter  and  the  deceased,  offered  for  the  purpose  of  show- 
ing dubious  expressions  in  die  letters,  without  proof  that  the 
defendant  knew  of  the  correspondence,  is  inadmissible. 

Id. — ^Instructions — ^Testimony  of  Relatives  of  Defendant. — ^It  is  not 
proper  for  the  court  to  instruct  the  jury  that  they  should  bear 
in  mind  the  relationship  or  kinship  between  certain  witnesses  in 
behalf  of  the  defense  and  the  defendant,  and  that  the  jury  may 
consider  whether  their  position  and  interest  may  not  affect  their 
credibility. 
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Appeal  from  a  judgment  of  the  Superior  C!ourt  of  the 
City  and  County  of  San  Francisco.  Edward  A.  Belcher, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  J.  Lennon,  Bumette  G.  Haakell,  and  /.  /.  GuUfoyle, 
for  Appellant. 

The  lower  court  erred  in  permitting  the  witness 
Marie  E.  Newlands  to  testify  concerning  the  statements 
of  the  deceased  made  to  the  witness  nearly  four  days 
prior  to  the  homicide,  as  to  what  was  said  and  done  by 
the  defendant,  as  they  were  wholly  hearsay  and  purely 
narrative  of  a  past  event,  and  were  not  a  part  of  the 
res  gestae.  (Wharton  on  Evidence,  sec.  259;  People  V. 
Wong  Ark,  96  Cal.  129^0;  People  V.  Smith,  26  CaL 
666.)  The  lower  court  erred  in  admitting  in  evidence 
the  letters  of  the  girl  Truly,  as  evidence  of.  prior  un- 
chastity  of  the  daughter  was  entirely  inadmissible,  unless 
knowledge  of  the  same,  prior  to  the  killing,  was  brought 
home  to  the  mother.  (People  v.  Hurtado,  63  Cal.  288.) 
The  representations  made  by  a  sick  person  of  the  nature 
and  effects  of  the  malady  under  which  he  is  laboring 
are  receivable  as  original  evidence,  whether  they  be 
made  to  a  medical  attendant  or  any  other  person,  and 
the  question  of  whether  they  are  real  or  feigned  is  for 
the  jury  to  determine.  {Travelers*  Ins.  Co.  v.  Mosley,  8 
Wall.  397-420;  Aveson  V.  Kinnard,  6  East,  188;  1  Tay- 
lor on  Evidence,  sec.  580,  p.  516;  1  Greenleaf  on  Evi- 
dence, Redfield's  ed.,  sec.  102;  Wharton's  Criminal  Law, 
3d  ed.,  305.)  The  lower  court  erred  in  charging  the 
jury  with  regard  to  the  credibility  of  the  testimony  of 
the  relatives  of  the  defendant,  as  it  was  instructing  the 
jury  with  respect  to  questions  of  fact.  {People  V.  Hertz, 
105  Cal.  660;  Kauffmah  v.  Maier,  94  Cal.  283,  284;  Peo- 
ple V.  O'Brien,  96  Cal.  181 ;  People  v.  Bonney,  98  CaL  280.) 

W.  F.  Fitzgerald,  Attorney  General,  and  C.  N.  Post, 
Deputy  Attorney  General,  for  Respondent. 

The  lower  court  did  not  err  in  admitting  tin  tartt- 
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mony  of  Marie  Newlands  as  to  certain  things  said  and 
done  by  deceased  on  January  4,  1894,  as  evidence  which 
tends  to  show  a  material  fact,  or  motive,  is  relevant,  and 
admissible  in  a  criminal  action.  (People  V.  Lane,  101 
Cal.  517,  518,  and  cases  there  cited.  See,  also  7  Am.  & 
Eng.  Ency.  of  Law,  47,  note  2.)  The  charge  to  the  jury 
with  regard  to  the  credilSlity  of  the  testimony  of  the 
relatives  of  the  defendant  was  proper.  (People  v.  Bush, 
71  Cal.  607.)  The  lower  court  did  not  err  in  excluding 
the  testimony  of  Dr.  Gavigan  as  to  declarations  of  de- 
fendant made  to  him  on  the  day  before  the  commence- 
ment of  her  trial,  with  reference  to  her  physical  and 
mental  condition  years  before.  (Wharton's  Criminal 
Evidence,  9th  ed.,  351.) 

Temple,  J. — ^The  defendant  was  tried  upon  the  charge 
of  murder  and  convicted  of  murder  in  the  first  degree, 
and  appeals  from  the  judgment  and  from  an  order  re- 
fusing a  new  trial.    Her  defense  was  insanity. 

The  prosecution  and  defense  each  made  an  opening 
statement  at  the  beginning  of  the  trial.  Among  other 
things  the  district  attorney  stated  that  he  would  prove 
that  the  deceased,  Harry  G.  Poole,  was  a  young  man 
who  had  expectations,  and  that  defendant  desired  to 
induce  him  to  marry  her  daughter ;  there  had  been  some 
love  passages  between  them,  but  deceased  never  expected 
to  marry  Miss  Shattuck.  On  the  4th  of  January  de- 
fendant sent  Poole  a  note  demanding  that  he  declare  his 
intentions.  Miss  Shattuck  was  a  chorus  girl  in  an  opera 
troupe,  and  was  expecting  to  go  east  on  Monday,  January 
8th.  On  the  Sunday  preceding,  defendant  caused  her 
daughter  to  write  deceased  a  letter  couched  in  endear- 
ing and  yet  alarming  terms,  requesting  his  immediate 
presence.  Deceased  received  this  letter,  and  in  response 
went  to  the  house,  when  defendant  shot  him  through 
the  head  and  he  immediately  died.  He  claimed  that 
the  killing  was  deliberate  and  malicious,  and  out  of  re- 
venge because  Poole  would  not  marry  her  daughter. 

Defendant's  counsel  announced  that  they  would  rely 
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to  a  great  extent  on  the  same  facts.  He  claimed  that 
deceased  pretended  an  honest  attachment  for  Miss  Shat- 
tuck and  pretended  that  he  desired  to  marry  her,  and 
so  won  her  affections  and  the  confidence  of  her  mother. 
His  visits  to  the  residence  of  the  Shattucks  were  fre- 
quent and  his  enga,gement  understood,  and  he  addressed 
the  defendant  as  "ma"  and  her  mother  as  "grandma." 
He  claimed  that  the  pretended  affection  was  put  on  to 
enable  him  to  seduce  the  daughter,  which  he  finally  suc- 
ceeded in  doing. 

He  claimed  that  his  client  was  suffering  from  a  brain 
disease  and  was  already  in  the  border  lands  of  insanity. 
Insanity  was  already  present  in  a  latent  form  and  only 
required  a  sufficient  exicting  cause  to  render  it  active. 
This  cause  was  furnished  by  the  sudden  discovery  on 
that  fatal  Sunday  that  her  daughter  had  been  ruined 
and  she  deceived  by  the  arts  of  the  seducer.  His  defense 
was,  therefore,  insanity,  pure  and  simple. 

It  will  be  noticed  that,  while  proof  of  the  charge  was 
not  waived,  the  defense  assumes  that  the  corpus  delicti 
being  made  out  defendant  was  guilty  as  charged,  unless 
she  was  insane.  The  killing  was  shown,  and  in  the 
proof  on  the  part  of  the  prosecution  there  were  no  cir- 
cumstances in  mitigation. 

1.  The  first  objection  which  it  is  necessary  to  notice 
relates  to  the  objections  of  defendant  to  the  evidence  of 
a  conversation  between  Mrs.  Newlands,  mother  of  the 
deceased,  and  the  deceased,  January-  4th,  three  days  and 
more  before  the  homicide. 

The  witness  testified  that  at  half  past  six  o'clock  on 
that  evening  her  son  received  a  letter  from  Mrs.  Shat- 
tuck— ^the  letter  alluded  to  in  the  opening  statement — 
and  immediately  went  out  He  returned  about  8  o'clock. 
The  district  attorney  asked:  "What  did  he  do  then?" 
Here  counsel  for  the  defense  objected,  when  the  foDow- 
ing  occurred: 

"Mr.  Peixotto.    It  is  a  part  of  the  res  jestae. 

"Mr.  Lennon.  I  object  to  it  as  irrelevant^  immaterial* 
and  incompetent 
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*'The  Court.    The  objection  is  overruled. 

"Afr.  Lennon.    We  take  an  exception. 

"Mr.  Peixotto.  We  introduce,  may  it  please  the  court, 
what  was  done  upon  the  evening  of  January  4th,  as 
being  part  of  the  res  gestae,  as  the  first  matter  which  led 
to  the  unfortunate  matter  on  the  Sunday. 

"The  Court.  I  suppose  for  the  purpose  of  leading  up 
to  the  motive  or  intent. 

"Mr.  Peixotto  (interrupting).  Also  showing  motive, 
deliberation,  and  malice. 

"Mr.  Peixotto.  You  said  he  came  home  about  8  o'tiock. 
A.    Yes,  sir. 

"Q.  What  did  he  do  then?  A.  I  was  sitting  in  the 
kitchen  reading  and  he  came  in,  and  his  eyes  looked  as 
though  he  had  been  crying.  I  did  not  say  very  much. 
I  watched  him,  and  he  took  his  things  off  and  he  said 
he  never  was  going  into  that  house  again.  He  spoke  of 
the  woman.  I  said:  *What  woman?'  He  said:  'That 
girl's  mother.'  I  asked  him  why.  'Well,  he  said,  'she 
was  no  good.' " 

As  this  was  three  and  one-half  days  prior  to  the  homi- 
cide, we  need  not  discuss  the  question  as  to  whether  this 
conversation  was  res  gestae.  It  is  suggested  that  the 
conversation  was  res  gestae  as  to  the  receipt  of  the  letter, 
and  if  such  proof  of  the  fact  was  proper  this  must  be 
so.  But  proof  characterizing  his  receipt  of  the  letter 
was  not  material,  and  the  conversation  did  not  occur  at 
the  time  he  received  the  letter  and  had  no  reference  to 
it.  It  was  only  to  show  something  which  had  trans- 
pired during  his  absence  between  himself  and  defendant, 
and  was  purely  hearsay. 

It  is  not  disputed  that  it  was  proper  for  the  prosecu- 
tion to  show  malice,  deliberation,  and  motive,  but  this 
must  be  done  by  competent  evidence,  and  the  declara- 
tions of  the  deceased  are  not  competent. 

It  is  said  that  the  defense  did  not  make  a  proper  ob- 
jection, because  the  question  was  what  did  he  do  then, 
not  what  did  he  say,  and  there  was  no  motion  to  strike 
the  testimony  out.    What  he  did  was  to  have  the  con- 
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versation  with  his  mother,  and  the  record  shows  that 
aU  parties,  including  the  court,  understood  that  the  evi- 
dence came  in  under  the  exception.  What  he  did  then 
would  have  been  no  more  relevant  than  what  he  said. 
When  it  is  plain  that  the  defense  intended  to  take  the 
exception,  and  his  intuition  could  not  be  misunderstood, 
we  are  not  disposed  to  criticise  in  order  to  find  a  reason 
for  not  considering  it,  especially  in  a  criminal  case. 
(See  People  v.  Yee  Fook  Din,  106  Cal.  168.) 

A  great  deal  was  made  of  this  evidence  by  the  prose- 
cixtfon.  It  was  contended  that  there  had  been  an  es- 
trangement; that  in  fact  the  deceased  had  answared  the 
letter  by  refusing  to  marry  the  daughter,  and  hence 
arose  a  desire  for  revenge.  It  was  error  which  would  of 
itself  necessitate  a  reversal. 

2.  A  medical  witness  was  called  by  the  d^ense  to 
show  the  mental  condition  of  the  defendant  aiul  estab- 
lish the  defense  of  insanity.  It  was  contended  that  de- 
fendant was  suffering  from  a  tumor  upon  the  brain 
which  caused  pressure  there  and  the  mental  condition 
which  made  her  liable  to  become  insane  upon  any 
great  excitement. 

The  witness  proceeded  to  tell  of  what  pains  liie  patient 
complained,  and  said  that  it  was  necessary  to  give  a 
clinical  history  of  the  case  to  understand  the  significance 
of  her  symptoms.  He  was  asked  if  he  got  the  h{st(Mry 
of  her  past  sufferings  from  the  defendant  herself,  and 
he  said  he  did.  Thereupon  the  district  attorney  ob- 
jected to  her  statements  as  to  past  suffering  and  condi- 
tion. The  objection  was  sustained.  The  witness  thei 
said :  ''It  is  necessary  to  refer  to  previous  condition  in 
order  to  explain  why  I  treated  her,  and  why  I  came  to 
the  conclusion.'*  **The  Court.  The  previous  condition 
of  the  defendant,  as  she  may  have  told  him,  is  hearsay 
testimony  and  cannot  be  permitted.''  Due  exe^ion 
was  taken.  Such  declarations  and  statements,  when 
they  constitute  in  part  the  basis  upon  which  the  <HHn- 
lon  of  an  expert  is  based,  and  are  by  him  declared  to  be 
necessary  to  enable  him  to  form  an  opinion  as  to  the 
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nature  of  the  disease,  are  admissible.  (Rogers  on  Ex- 
pert Testimony,  sec.  74;  Cleveland  etc.  R.  R.  Co.  V. 
Newell,  104  Ind.  264;  54  Am.  Rep.  812;  Yeatman  V. 
HaH,  6  Humph.  875.) 

The  party  is  entitled  to  have  the  reasons  for  the 
opinion  so  that  the  jury  can  estimate  its  value.  If  the 
evidence  justifies  it  they  may  conclude  that  the  suffer- 
ings were  feigned,  or  may  themselves  form  an  inde- 
pendent judgment  upon  the  facts. 

It  is  contended  that  injury  did  not  result  from  this 
error.  But  that  we  cannot  tell.  His  opinion  may  have 
carried  much  more  weight  had  he  been  permitted  to 
state  all  the  facts  upon  which  he  based  it.  He  himself 
said,  in  effect,  that  his  opinion  and  treatment  could  not 
be  explained  without  it. 

3.  The  next  exception  was  to  the  introduction  by  the 
prosecution  of  certain  letters  written  by  Miss  Truly 
Shattuck  to  Harry  6.  Poole.  As  stated,  both  the  prose- 
cution and  the  defense  had  claimed  in  their  opening 
statements  that  the  relation  of  lovers  had  existed  be- 
tween the  deceased  and  Miss  Shattuck,  and  that  Harry 
G.  Poole  had  not  intended  marriage.  The  prosecution 
really  claimed  that  the  relation  was  immoral  and  that 
defendant  knew  it,  and  yet  insisted  that  deceased  should 
marry  her  daughter,  and  when  he  refused  killed  him 
out  of  revenge. 

The  theory  of  the  defense  has  already  been  stated. 
That  was  that  deceased  was  engaged  to  Miss  Truly,  and 
that  the  relation  was,  on  their  side  honest  and  honor- 
able, and  that  defendant  did  not  suspect  that  there  was 
anything  wrong  or  that  her  daughter  had  been  seduced 
until  the  morning  of  the  homicide. 

The  letters  were  introduced  as  a  part  of  the  cross- 
examination  of  Miss  Truly  Shattuck.  At  the  very  com- 
mencement of  her  testimony  she  said:  "He  [Poole]  was 
keeping  company  with  me.  I  was  in  love  with  him  and 
engaged  to  marry  him.''  The  defense  had  never  denied 
the  relation  or  that  both  defendant  and  her  daughter 
encouraged  and  favored  the  attentions  paid  by  Poole  to 
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Miss  Shattuck.  It  was  part  of  their  defense  that  they 
did  so  under  the  belief  that  his  Intentions  were  honor- 
able. 

During  the  testimony  of  Miss  Shattuck  counsel  for 
the  defense  read  three  letters  from  deceased  to  Miss 
Truly,  which  had  no  apparent  significance  except  as 
showing  that  he  sought  Miss  Shattuck's  society. 

The  letters  introduced  by  the  prosecution  had  no 
other  relation  to  the  letters  read  by  the  defense  than 
that  they  were  a  part  of  the  same  amatory  correspond- 
ence. There  was  nothing  in  them  tending  to  disprove 
anjrthing  contained  in  the  letters  read  in  defense,  nor 
did  they  explain  anything  contained  therein  or  testified 
to  by  the  witness.  The  real  purpose  of  the  letters  was 
to  enable  the  prosecution  to  argue  from  some  dubious 
expressions  contained  in  them  that  Miss  Shattuck  was 
not  then  a  chaste  woman.  In  other  words,  that  she  had 
been  seduced.  I  do  not  say  that  I  think  they  tended  to 
prove  that,  but,  if  they  did,  they  would  not  disprove  the 
charge  that  Poole  was  the  seducer.  Furthermore,  upon 
that  subject  the  witness  had  given  no  testimony.  It  was 
not  shown,  nor  was  it  claimed,  that  the  defendant  knew 
of  these  letters.  Evidence  that  her  daughter  was  un- 
chaste had  no  bearing  upon  any  question  in  the  case 
except  to  show  malice  and  to  rebut  the  claim  that  the 
defendant  discovered  the  fact  for  the  first  time  on  the 
morning  of  the  homicide.  Without  proof  that  the  de- 
fendant knew  of  the  correspondence  I  am  at  a  loss  to 
discover  upon  what  principle  they  were  admissible.  If 
the  fact  of  the  seduction  or  want  of  chastity — admitting 
that  it  was  shown  by  the  letters — ^was  material,  it  does 
not  matter  when  the  daughter  was  seduced  or  became 
unchaste,  but  when  did  the  defendant  discover  it. 

But,  it  is  said,  if  this  was  error,  it  was  invited  error. 
But,  as  we  have  seen,  the  evidence  did  not  tend  to  dis- 
prove or  explain  anything  which  the  letters  put  in  by 
the  defense  tended  to  prove.  Had  the  character  of  the 
relation  between  the  deceased  and  Miss  Shattuck  been, 
of  itself,  independently  of  the  knowledge  of  the  defend- 
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ant,  a  matter  in  conti^versy,  I  think  the  letters  would 
have  been  relevant,  bit  the  character  of  that  relation 
was  immaterial,  except  as  it  affected  the  defendant's 
state  of  mind.  This  could  not  have  been  affected  by 
such  facts  if  she  were  ignorant  of  them.  There  was 
nothing  in  these  letters  which  tended  to  show  that 
the  young  people  were  not  engaged  to  be  married,  or 
that  deceased  had  not  won  the  confidence  of  the  defend- 
ant by  pretending  an  honorable  affection  for  her 
daughter. 

4.  It  is  next  objected  that  the  court  erred  in  giving 
an  instruction,  as  follows :  "Certain  relatives  of  the  de- 
fendatit,  to  wit,  the  husband,  mother,  and  daughter,  have 
been  examined  as  witnesses  in  behalf  of  the  defense. 
This  is  their  right.  It  is  proper,  however,  for  the  jury 
to  bear  in  mind  the  relationship  between  them  and  the 
defendant,  and  the  manner  in  which  they  may  be  inter- 
ested by  your  verdict,  and  the  very  grave  interest  they 
must  feel  in  it.  And  it  is  proper  for  the  jury  to  con- 
sider whether  their  position  and  interest  may  not  affect 
their  credibility  or  color  of  their  testimony/' 

A  charge  of  this  character  was  held  to  be  error  in 
People  V.  Hertz,  105  Cal.  660.  The  court  has  frequently 
hinted  that  a  similar  instruction  in  regard  to  the  defend- 
ant is  erroneous,  because  it  violates  the  constitutional 
provision  that  judges  shall  not  charge  juries  with  respect 
to  matters  of  fact.  The  court  has  heretofore  declined 
to  reverse  for  such  instruction,  as  it  had  been  approved 
in  some  former  cases.  The  reason  for  this  was  that 
cases  might  have  been  already  tried  where  such  instruc- 
tion had  been  given  in  reliance  upon  the  former  deci- 
sions, and  in  regard  to  the  defendant  the  instruction 
would  not  be  likely  to  be  so  harmful,  as  the  situation 
was  obvious  without  being  specially  pointed  out.  This 
case  was  tried  before  the  profession  had  become  aware 
of  the  rule  laid  down  in  People  v.  Hertz,  supra.  We  do 
not  care  to  modify  that  rule. 

There  are  other  alleged  errors  which  I  do  not  deem 
it  necessary  to  discuss.    In  view  of  the  fact   of  a  new 
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trial,  however,  I  suggest  that  the  hypothrtieal  queatioA 
put  to  the  medical  expert  be  revised. 
Judgment  and  order  reversed,  and  new  trial  ordered. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 


[No.    14247.    Department   Two.— August  31,  1893.I 

J.  C.  RUED,  Assignee  of  C.  A.  Macomber,  Appellant, 
V.  F.  T.  COOPER  ET  AL.,  Respondents. 

Insolvency— PftocESDiNG  in  Reic — Discharge  of  Assignee— Jukxsiuc- 
TiON  OF  CoxTKT— Setting  Aside  Discharge— Newly  Discovered 
Right  of  Action. — A  proceeding  in  insolvency  is  a  proceeding 
in  rem,  or  at  least  quetsi  in  rem,  and  by  the  adjudication  of  in- 
solvency the  property  of  the  insolvent  debtor  passes  from  him, 
and  comes  under  the  control  of  the  court;  nor  is  the  jurisdiction 
of  the  court  over  the  proceeding  lost  by  the  final  discharge  of  the 
assignee  in  insolvency  where  there  is  any  property  or  right  of 
action  remaining  unadministered ;  and  the  assignee,  after  his 
final  discharge,  upon  the  discovery  of  a  cause  of  action  to  recover 
property  of  the  insolvent,  may  procure  an  ete  parte  order  setting 
aside  his  discharge,  and  may  commence  such,  action. 

Id.— Assignee  an  Officer  of  Court.— The  assignee  in  insolvency  is 
but  the  hand  of  the  court,  and,  though  elected  by  the  creditors, 
derives  bis  powers  from  and  discharges  his  duties  under  the 
direction  of  the  court,  and  is,  for  the  purposes  of  the  proceeding, 
an  officer  of  the  court 

Id. — ^Trust— Title  of  Assignee— Schedxtle  of  Insolvent.— The  as- 
signee is  a  trustee  for  the  insolvent,  and  the  title  to  aU  of  the 
property  of  the  insolvent  debtor  has  passed  from  the  insolvent, 
and  vested  by  operation  of  law  in  the  assignee,  as  an  officer  of 
the  law  and  a  trustee  for  the  creditors;  nor  is  his  title  restricted 
to  property  or  demands  embraced  in  the  schedule  filed  by  the 
insolvent. 

Id. — Effect  of  Discharge  of  Insolvent— Remaining  Jurisdiction. — 
When  an  insolvent  receives  his  final  discharge  he  is  no  longer 
a  necessary  or  proper  party  to  any  subsequent  proceedings,  and 
that  adjudication,  so  &r  as  it  is  personal,  is  final;  but  the  other 
jurisdiction  of  the  court  still  remains  until  the  property  which 
is  the  subject  of  the  trust  is  finally  disposed  of. 

Id. — Effect  of  Newly  Discovered  Property — Settlement  of  As- 
signee's Account. — ^The  fact  that  the  assignee  believes  Aat  he 
has  disposed  of  all  of  the  porperty  of  the  msolvent  and  has 
settled  his  account  does  not  divest  his  title  to  the  property  and 
rights  of  action  of  the  insolvent,  nor  end  the  proceedings  so  that 
they  may  not  be  revived  should  any  other  property  or  right 
of  action  be  discovered,  nor  is  the  assignee  authorized  or  em- 
powered to  reassign  or  convey  to  the  insolvent  any  subsequently 
discovered  property,  or  to  conceal  the  same,  or  refuse  to  recover 
it  and  distribute  the  proceeds  among  the   creditors. 
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Id.— Jurisdiction  ow  Person  of  Assignee— Restoration  by  Consent. 
The  court  not  having  lost  jurisdiction  of  the  subject  matter  by 
the  discharge  of  the  assignee,  any  loss  of  jurisdiction  of  his  per- 
son may  be  restored  by  his  consent. 

Id. — Parties  to  Subsequent  Proceedings. — ^The  only  parties  before 
the  court,  after  the  discharge  of  the  insolvent,  are  the  assignee 
and  the  creditors  who  are  represented  by  the  assignee  as  their 
trustee. 

Id. — ^Effect  of  Discharge  of  Assignee.— The  effect  of  the  discharge 
of  an  assignee  upon  the  filing  of  his  final  account  is  merely  to 
discharge  him  from  liability  as  assignee  to  any  creditors  of  the 
insolvent  respecting  him  from  liability  as  assignee  to  any  credit- 
ors of  the  insolvent  respecting  the  matters  accounted  for;  but  it 
still  leaves  him  with  all  his  powers  as  trustee  in  case  any  other 
property  than  that  disposed  of  in  his  accounts  should  be  dis- 
covered. 

Id.— Construction  of  Code— Setting  Asiok  Order  of  Discharge — 
Limitation  of  Time.— Section  473  of  the  Code  of  Civil  Pro- 
cedure, limiting  the  time  within  which  a  judgment  or  order  may 
be  set  aside  to  the  period  of  six  months  from  the  time  it  was 
taken,  has  no  application  to  an  order  discharging  an  assignee  in 
insolvency  from  liability  to  creditors,  and  the  court  has  power 
at  any  time  to  set  aside  such  discharge  in  recognition  of  the 
continuing  authority  of  the  assignee,  and  of  his  right  to  bring 
a  new  action  for  the  benefit  of  the  creditors. 

Id. — Construction  of  Discharge  of  Assignee — Matters  not  Appear- 
ing IN  Account. — ^An  order  discharging  an  assignee  from  liabili- 
ty to  creditors  applies  only  to  matters  appearing  in  his  account 
to  which  the  creditors  have  had  an  opportunity  of  excepting,  and 
cannot  have  the  effect  to  relieve  him  from  responsibility  for  any 
property  or  ric^t  of  action  not  appearing  in  his  account,  whether 
the  assignee  then  knew  of  it  or  not. 

Id. — Conveyance  to  Assignee — Duty  of  Clerk — Pleading. — In  an 
action  by  the  assignee  to  recover  upon  a  liability  existing  in 
favor  of  the  insolvent,  where  the  compkiint  alleges  an  order  duly 
made  appointing  the  plaintiff  as  assignee  of  the  insolvent  debtor, 
and  that  he  qualified  as  such  assignee,  and  entered  upon  the 
discharge  of  his  duties,  etc.,  it  cannot  be  objected  upon  general 
demurrer  that  the  complaint  does  not  allege  that  an  assignment 
of  the  insolvent's  property  was  made  to  the  assignee  by  the  clerk 
of  the  court;  bat  in  the  absence  of  a  special  demurrer  going  to 
that  ground  it  must  be  presumed  that  the  clerk,  who  is  an  officer 
of  the  court  acting  under  its  discretion,  discharged  the  duties 
specifically  enjoined  upon  him. 

Id. — Sale  of  Stocks  on  Margin — Survival  of  Right  of  Action — 
Title  of  Assignee  of  Insolvent. — ^The  right  of  action  of  an  in- 
solvent debtor  to  recover  moneys  paid  by  the  insolvent  to  stock- 
brokers,  for  the  purchase  and  sale  of  stocks  on  margin,  in  viola- 
tion of  article  IV  of  section  26  of  the  constitution,  would  sur- 
vive in  case  of  his  death,  and  passes  as  part  of  the  estate  of 
the  insolvent  to  his  assignee  in  insolvency. 

Id. — Money  Paid  under  Void  Contract — Personal  Remedy — ^Assign* 
ABiUTY  OF  Right. — ^There  is  no  distinction  between  money  paid 
under  a  contract  declared  void  by  the  constitution  and  that  paid 
under  any  other  void  contract,  and  the  party  who  has  paid  the 
money  remains  the  equitable  owner  of  it;  and  the  conferring  upon 
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him  of  a  right  of  recovery  does  not  give  merely  a  personal  remedy 
to  such  owner,  but  his  right  of  action  to  recover  the  same  is 
capable  of  being  transferred  or  assigned  by  act  of  the  party  or 
of  the  law. 
Id. — ^Assignability  of  Things  in  Action — Exceptions. — ^Assignability 
of  things  in  action  is  now  the  rule;  nonassignability,  the  ex- 
ception; and  this  exception  is  confined  to  wrongs  done  to  the 
person,  the  reputation,  or  the  feelings  of  the  injured  party,  and 
to  contracts  of  a  purely  personal  nature,  like  promises  of  marriage. 

Appeal  from  a  judgment  of  the  Superior  Court  of 
the  City  and  County  of  San  Francisco.  Eugene  R. 
Garber,  Judge. 

The  facts  are  stated  in  the  opinion. 

Henley,  MacSherry  &  Herrmann,  for  Appellant. 

The  assignee  did  not  ask  to  be  relieved  from  a  judg- 
ment or  order  taken  against  him  through  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect,  and  the  code 
provision  was  inapplicable.  (Code  Civ.  Proc.,  sec.  473.) 
The  assignee  was  vested  with  all  of  the  estate  of  the 
insolvent.  (Insolvent  Act,  sees.  17,  18.)  The  discharge 
was  only  limited  to  a  liability  of  the  assignee  to  cred- 
itors, and  did  not  discharge  him  from  his  trust  (In- 
solvent Act,  sec.  34.)  The  assignee  was  vested  with 
property  not  placed  in  the  bankruptcy  schedule.  (Hoi- 
brook  V.  Coney,  25  111.  543;  BanJc  v.  Roche,  93  N.  Y. 
380;  Piatt  V.  Lott,  17  N.  Y.  479;  Holmes  V.  Hubbard,  60 
N.  Y.  185 ;  Turner  V.  Jaycox,  40  N.  Y.  473.)  The  court 
having  original  jurisdiction  of  the  subject,  jurisdic- 
tion over  the  person  of  the  assignee  could  be  restored 
by  consent.  (Hawes  on  Jurisdiction,  sec.  12,  p.  18; 
7  Waite's  Actions  and  Defenses,  194;  12  Am.  &  Eng. 
Ency.  of  Law,  194,  and  notes;  Brown  V.  Crow,  Hardin, 
451;  Taylor  v.  Atlantic  etc.  R.  R.  Co.,  68  Mo.  397; 
Gager  v.  Doe,  29  Ala.  341 ;  Bostwick  v.  Perkins,  4  Ga. 
47 ;  Overstreet  v.  Brown,  4  McCord,  79 ;  H'Lean  v.  Lor- 
fayette  Bank,  3  M'Lean,  587;  Wells  on  Jurisdiction  of 
Courts,  1st  ed.,  51.)  The  assignee  could  not  divest  him- 
self or  be  divested  of  the  right  to  sue  for  assets.  (Stanr- 
ford  V.  Lockwood,  95  N.  Y.  582.)     The  complaint  was 
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not  required  to  allege  probative  facts.  (Dambmann  V. 
White,  48  Cal.  439.)  The  law  presumes  that  the  clerk 
did  his  duty.  (Insolvent  Act,  sec.  17 ;  San  Francisco  v. 
Flood,  64  Cal.  508;  Upham  V.  Hosking,  62  Cal.  250;  Peo- 
ple V.  Smith,  59  Cal.  365;  Brennan  V.  Wilson,  71  N.  Y. 
502-07;  Briggs  V.  Davis,  21  N.  Y.  574;  Metcalf  V.  Van 
Brunt,  37  Barb.  621-27;  Cruger  V.  Halliday,  11  Paige, 
314;  Savings  Bank  V.  Roche,  93  N.  Y.  380.) 

Newlands,  AUen  &  Herrin,  for  Respondents. 

The  order  setting  aside  the  order  to  discharge  was 
void,  because  application  was  made  more  than  six 
months  after  making  the  order.  (Code  Civ.  Proc,  sec 
473 ;  People  V.  Greene,  74  Cal.  400,  404;  Dean  v.  Superior 
Court,  63  Cal.  477,  478;  Moore  v.  Superior  Court,  86  Cal. 
495;  Montgomery  v.  Ellis,  6  How.  Pr.  326.)  The  com- 
plaint does  not  show  an  assignment  of  the  insolvent's 
property,  and  states  no  cause  of  action.  (Stats.  1880, 
sec.  17,  p.  321;  Deerihg's  Code  Civ.  Proc,  682;  King  v. 
Felton,  63  Cal.  66,  67 ;  Hastings  V.  Cunningham,  39  Cal. 
137.)  The  constitution  gives  a  new  right  and  a  new 
remedy  which  is  exclusive  to  the  party  paying.  (Const., 
art.  IV,  sec  26;  County  v.  Abbott,  77  Cal.  541;  Reed  v. 
Omnibus  R.  R.  Co.,  33  Cal.  212. 

Haynes,  C. — ^This  is  an  appeal  from  a  judgment  ren- 
dered upon  defendants'  demurrer  to  the  complaint. 
The  principal  questions  arise  upon  the  following  facts 
appearing  in  the  complaint: 

On  August  19,  1887,  C.  A.  Macomber  was  on  his  own 
petition  adjudged  an  insolvent  debtor,  and,  on  Septem- 
ber 6,  1887,  the  plaintiff  herein,  J.  C.  Rued,  was  ap- 
pointed assignee  and  qualified  as  such.  On  May  8, 
1888,  the  assignee  filed  in  court  his  final  account,  which 
was  settled  and  allowed ;  and  on  June  13,  1888,  an  order 
was  made  by  the  superior  court  ordering  the  final  dis- 
charge of  the  assignee.  After  the  discharge  the  assignee 
discovered  that  he  had  a  good  cause  of  action  against 
the  defendants  for  a  large  amount  of  money  upon  a 
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liability  existing  in  favor  of  the  insolvent  at  the  time  he 
filed  his  petition.  This  liability  was  not  included  in  the 
insolvent's  schedule  nor  in  the  assignee's  account,  for 
the  reason  that  it  was  unknown  to  him  until  after  his 
discharge;  that  on  January  18,  1889,  after  discovering 
said  alleged  cause  of  action  against  the  defendants,  he 
procured  an  ez  parte  order  to  be  entered  setting  aside 
his  said  discharge  and  the  order  settling  his  final  ac- 
count, and  thereafter  commenced  this  action. 

The  causes  of  action  stated  in  the  complaint  were  to 
recover  moneys  paid  by  the  insolvent  to  the  defendants 
for  the  purchase  and  sale  of  stocks  on  a  margin.  Re- 
spondents contend  that  the  order  setting  aside  the  order 
of  final  discharge  of  the  assignee  is  absolutely  void, 
because  made  more  than  six  months  after  the  order  of 
final  discharge  was  entered;  that  the  only  authority 
given  the  court  to  set  aside  any  judgment  or  order  is 
found  in  section  473  of  the  Code  of  CivD  Procedure, 
which  expressly  limits  its  exercise  to  a  period  "not 
exceeding  six  months  after  such  judgment,  order,  or  pro- 
ceeding was  taken";  while  appellant  contends  that  this 
section  has  no  application;  that  it  applies  only  to  judg- 
ments, orders,  or  proceedings  taken  "against**  the  party 
applying  for  relief  therefrom;  that  the  order  of  discharge 
vacated  upon  his  application  was  one  in  his  favor,  pro- 
cured upon  his  application,  relieving  him  from  respon- 
sibility to  creditors  of  the  insolvent,  and  was  not  final; 
that  even  if  it  were  a  final  order,  the  court  having  once 
had  jurisdiction,  its  jurisdiction  may  be  restored  by 
consent. 

In  People  v.  Green,  74  Cal.  403-04,  it  was  said: 
"Under  the  former  system  of  practice  in  this  state  the 
decisions  were  numerous  and  quite  uniform  to  the  effect 
that  upon  the  expiration  of  the  term  of  court  all  power 
to  alter,  change,  modify,  or  annul  judgments  entered  dur- 
ing the  term  or  prior  thereto  was  lost,  unless  saved  by 
some  motion  or  action  of  the  court  during  the  term, 
except  as  otherwise  provided  by  statute.  Under  our 
present  system  of  jurisprudence   terms   of  court  are 
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abolished,  and  as  the  rule  cannot  apply  literally,  it  is 
provided  by  section  473  of  the  Code  of  Civil  Procedure 
that  the  relief  which  formerly  could  be  had  during  the 
term  may  be  sought  within  a  reasonable  time,  which  is 
defined  to  be  six  months.'^  In  that  case  it  was  further 
said :  ''In  Hastings  v.  Cunningham,  35  Cal.  550,  it  was 
held  that  the  rule  indicated  had  no  application,  except 
as  to  final  judgments,  and  did  not  apply  while  the  pro- 
ceedings remained  in  fieri." 

The  meaning  of  the  old  rule  was  that  the  court  lost 
jurisdiction  at  the  expiration  of  the  term  at  which  final 
judgment  was  rendered.  Until  jurisdiction  was  lost  the 
court  had  full  power  over  its  proceedings  and  the  cause. 

In  determining  whether  the  court  had  lost  jurisdiction 
to  take  further  proceedings  after  the  discharge  of  the 
assignee  and  the  lapse  of  the  time  limited  by  section  473 
of  the  Code  of  Civil  Procedure,  the  character  of  the  case, 
the  nature  of  the  jurisdiction  in  insolvency  cases,  and 
of  the  order  of  discharge  must  be  considered. 

By  the  adjudication  of  the  insolvency,  all  the  prop- 
erty of  the  insolvent  (not  exempt  from  execution),  is,  by 
operation  of  law,  placed  in  the  hands  of  the  court,  and 
under  its  control,  and  subject  to  its  disposition.  The 
insolvent  act  requires  no  conveyance  from  the  insolvent. 
Upon  the  appointment  and  qualification  of  the  assignee 
"the  clerk  of  the  court  shall,  by  an  instrument  under 
his  hand  and  seal  of  the  court,  assign  and  convey  to  the 
assignee  all  the  estate,  real  and  personal,  of  the  debtor, 
with  all  his  deeds,  books,  and  papers  relating  thereto, 
and  such  assignment  shall  relate  back  to  the  commence- 
ment of  the  proceedings  in  insolvency,  and  by  operation 
of  law  shall  vest  the  title  to  all  such  property  and  estate, 
both  real  and  personal,  in  the  assignee.''  (Insolvent 
Act  of  1880,  sec.  17.) 

By  the  adjudication,  therefore,  the  property  of  the 
insolvent  debtor  passed  from  him  and  came  under  the 
control  of  the  court,  and  the  sheriff  was  required  to 
take  possession  of  it  It  is  a  proceeding  in  rem,  or  at 
the  least  quasi  in  renL    The  proceeding  by  creditors  to 
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establish  their  claims,  thou^rh  they  name  the  insolvent 
as  the  debtor,  is  in  reality  a  proceeding  to  establish  their 
several  claims  against  the  property,  to  which  they  can 
alone  look  for  payment  The  assignee  is  but  the  hand 
of  the  court,  and,  though  elected  by  the  creditors,  de- 
rives his  powers  from  and  discharges  his  duties  under 
the  direction  of  the  court,  and  is,  for  the  purposes  of  the 
proceeding,  an  officer  of  the  court.  The  insolvent  prac- 
tically disappears  as  a  party  to  the  proceeding,  and  only 
the  execution  of  the  trust  remains.  The  title  to  his 
property  has  passed  from  him,  and  by  operation  of  law 
is  vested  in  the  assignee,  who  is  an  officer  of  the  law  and 
a  trustee  for  the  creditors.  Nor  is  the  title  of  the 
assignee  restricted  to  property  or  demands  embraced  in 
the  schedule  filed  by  the  insolvent 

The  status  of  all  the  property  owned  by  the  debtor, 
of  whatever  character,  is  conclusively  fixed  by  the  stat- 
ute, upon  his  insolvency  being  adjudged  by  the  court. 
Section  18  of  the  Insolvency  Act  provides:  "The  as- 
signee shall  have  the  right  to  recover  all  the  estate, 
debts,  and  effects  of  said  insolvent.''  The  language  of  the 
Bankrupt  Act  of  1841  was  scarcely  more  comprehensive 
than  that  above  quoted,  yet  it  was  held  that  all  but  the 
excepted  property  of  the  bankrupt  passed  to  the  assignee, 
although  not  included  in  the  schedule.  (Holbrook  v. 
Coney,  25  HI.  548.) 

In  a  recent  work  on  Jurisdiction,  it  is  said:  ''There 
are  two  divisions  that  should  be  made  of  proceedings  in 
rem  pertaining  to  'things  indebted.'  The  first  pertains 
to  a  class  of  actions  where  the  entire  res  comes  under 
the  control  of  the  court  as  the  basis  of  jurisdiction. 
The  second  are  actions  personal  in  their  nature,  but  in 
which  the  law  permits  the  property  to  be  seized  in  the 
progress  of  the  action  as  a  basis  of  jurisdiction.  The 
latter  class  has  been  defined  to  be  a  proceeding  quasi  in 
rem'*    (Brown  on  Jurisdiction,  sec.  64.) 

In  the  same  section  the  author  places  in  the  first  class, 
among  others,  probate  proceedings,  proceedings  in 
bankruptcy,  and  assignments  for  the  benefit  of  creditors. 
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In  bankruptcy  and  insolvency  proceedings  it  is  dear 
that  the  indebtedness  of  the  bankrupt  and  insolvent  is 
upon  the  adjudication  tr|tnsferred  from  the  person  ta 
the  res. 

The  jurisdiction  being  based  upon  the  res  was  not 
lost  by  the  settlement  of  what  was  called  the  final  ac- 
county  nor  by  the  so-called  discharge  of  the  assignee. 
The  insolvent,  when  he  received  his  final  discharge, 
was  no  longer  a  necessary  or  proper  party  to  the  subse- 
quent proceedings.  That  adjudication,  so  far  as  it  is 
personal,  is  final;  but  the  other  jurisdiction  must  remain 
until  the  property,  the  subject  of  the  trust,  is  finally  dis- 
posed of.  The  title  has  passed  out  of  the  insolvent  and 
is  vested  in  the  assignee,  and  still  remains  under  the 
control  and  subject  to  the  disposition  of  the  court  The 
accident  that  the  assignee  believes  that  he  has  disposed 
of  all  the  property  of  the  insolvent  and  has  settled  his 
account  does  not  divest  his  title,  nor  so  end  the  proceed- 
ings that  ihey  may  not  be  revived  should  other  prop- 
erty be  discovered.  He  is  not  authorized  nor  empowered 
by  the  statute  to  reassign  or  convey  to  the  insolvent 
such  subsequently  discovered  property,  and  his  duty  to 
creditors  will  not  permit  him  to  conceal  the  property 
thus  discovered,  or  refuse  to  recover  it  and  distribute 
the  proceeds  among  them. 

If  the  court  can  be  said  to  have  lost  jurisdiction  at 
all,  it  could  only  be  as  to  the  assignee;  but  as  to  him,  if 
the  jurisdiction  had  lapsed  by  virtue  of  the  order  and 
the  efflux  of  time,  it  may  be  restored  by  his  consent,  the 
court  not  having  lost  its  jurisdiction  of  the  subject  mat- 
ter. In  Brown  V.  Crow,  Hardin,  448,  the  court  said; 
''It  must  be  admitted  as  a  general  principle  that  consent 
cannot  give  jurisdiction;  but  this  principle  only  applies 
to  original  jurisdiction,  or,  in  other  words,  to  those 
cases  where  the  court  never  had,  by  law,  jurisdiction  in 
the  case.  But  where  the  court  once  had  jurisdiction, 
although  the  power  may  have  been  executed,  so  that 
without  the  consent  of  parties  the  court  could  not 
change  their  former  judgment  or  decree,  the  jurisdic- 
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tion  may  be,  and  in  many  cases  has  been,  restored  by 
consent  In  such  cases  the  maxim  'Consent  takes  away 
error'  applies.  Volume  2  of  .the  Washington  Reports, 
page  213,  recognizes  this  distinction." 

.  The  only  parties  before  the  court  after  the  discharge 
of  the  insolvent  were  the  assignee  and  the  creditors, 
who  are  represented  by  the  assignee  as  their  trustee. 

Nor  do  we  think  that  the  discharge  was  a  final  judg- 
ment or  order  as  affecting  the  jurisdiction  of  the  court. 
Section  88  of  the  Insolvent  Act  authorizes  the  court, 
upon  the  grounds  there  stated,  to  ''inmiediately  dis- 
charge such  assignee  from  his  trust,  and  shall  have 
power  to  appoint  another  in  his  place'';  whilst  section 
84  provides  that  upon  filing  his  final  account  and  appli- 
cation for  its  settlement  ''the  court  thereupon  shall 
settle  the  account,  and  order  a  dividend  of  any  portion 
of  the  estate  remaining  undistributed,  and  shall  dis- 
charge the  assignee,  subject  to  compliance  with  the 
order  of  the  court,  from  all  liability  as  assignee  to  any 
Creditor  of  the  insolvent" 

It  will  be  observed  in  the  one  case  that  the  assignee 
is  discharged  from  his  trust  whilst  in  the  other  he  is 
simply  discharged  from  liability  as  assignee  to  any  cred- 
itor of  the  insolvent;  thus,  by  the  very  form  of  the 
discharge,  leaving  him  with  all  his  powers  as  trustee  in 
case  other  property  than  that  disposed  of  by  his  pre- 
vious accounts  should  be  discovered. 

Whether  or  not  it  was  necessary  to  set  aside  the 
former  order  of  discharge  and  settlement  of  account  in 
order  to  bring  the  present  action,  it  is  not  necessary  to 
decide;  though  this  action  of  the  court,  even  if  not 
strictly  necessary,  was  nevertheless  proper,  as  it  was  a 
direct  recognition  of  the  continuing  authority  of  the 
assignee.  We  think  section  473  of  the  Code  of  Civil 
Procedure  has  no  application  to  such  an  order  as  that 
entered,  discharging  the  assignee  from  liability  to  cred- 
itors, for  it  is  manifest  that  if  the  assignee  in  fact  knew 
of  other  property  which  should  have  been  appropriated 
to  the  payment  of  the  creditors,  and  had  omitted  to  apply 
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it,  the  discharge  in  question  could  not  have  relieved  him 
from  responsibility,  and  that  being  true  the  discharge 
can  only  apply  to  matters  appearing  in  his  account  to 
which  they  have  had  an  opportunity  of  excepting. 

It  is  further  contended  by  respondents  that  there  is 
no  allegation  in  the  complaint  that  an  assignment  of 
the  insolvent's  property  was  made  to  plaintiff,  and  that 
the  omission  of  that  averment  is  fatal.  The  complaint 
averred  "that  on  the  26th  day  of  September,  1887,  an 
order  was  duly  made  by  and  in  the  said  superior  court, 
duly  appointing  the  said  plaintiff  assignee  of  the  said 
insolvent  debtor,  C.  A.  Macomber;  that  on  the  27th  day 
of  September,  1887,  the  said  plaintiff,  as  said  assignee, 
filed  his  bond  as  required  by  law,  and  on  the  same  day 
duly  qualified  and  entered  upon  the  discharge  of  his 
duties  as  such  assignee;  that  on  May  8,  1888,  the  said 
assignee  filed  in  said  court  his  final  account,  and  the 
same  was  settled  and  allowed.^' 

We  think  these  allegations  sufficient  under  a  general 
demurrer.  The  special  demurrer  of  defendants  does 
not  go  to  this  point.  The  statute  makes  it  the  duty  of 
the  clerk  of  the  court  to  convey  to  the  assignee  all  the 
estate  of  the  debtor  as  soon  as  the  assignee  has  given 
bond  and  qualified.  The  clerk  is  an  officer  of  the  court 
acting  under  its  direction,  and  the  presumption  is  that 
every  officer  discharges  every  duty  specifically  enjoined 
upon  him.  (Code  Civ.  Proc,  sec.  1963,  subd.  IB.)  If 
the  assignment  were  required  by  the  statute  to  be  made 
by  the  insolvent,  a  much  more  serious  question  would 
arise;  but  here  the  assignment  is  based  upon  the  pre- 
vious proceedings  of  the  court,  and  becomes  a  step  in 
the  cause,  and  essentially  a  part  of  the  regular  and  or- 
derly proceedings  therein,  and,  therefore,  is  presumed 
to  have  been  taken.  If  there  was  in  fact  no  assign- 
ment, it  may  be  pleaded  as  matter  of  defense.  We 
think  the  complaint  upon  this  point  is  sufficient,  at 
least  in  the  absence  of  a  special  demurrer. 

Respondents  further  contend  that  "Macomber  alone, 
not  his  assignee,  can  maintain  any  action  to  recover  the 
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claims  counted  upon/'  The  constitution,  article  4,  sec- 
tion 26,  provides :  "All  contracts  for  the  sale  of  shares 
of  the  capital  stock  of  any  corporation  or  association 
on  margin,  or  to  be  delivered  at  a  future  day,  shall  be 
void,  and  any  money  paid  on  such  contracts  may  be  re- 
covered by  the  party  paying  it  by  suit  in  any  court  of 
competent  jurisdiction."  This  provision,  it  is  said, 
creates  a  new  right  and  provides  a  remedy,  $ind  that 
such  remedy  is  exclusive  and  limited  to  Macomber  per- 
sonally. We  think  this  contention  cannot  be  sustained. 
The  remedy  given  is  a  recovery  of  money  paid  on  a 
void  contract.  There  is  no  distinction  between  money 
paid  under  a  contract  declared  void  by  the  constitution 
and  that  paid  under  any  other  void  contract.  In  all 
such  cases  the  party  who  has  paid  the  money  remains 
the  equitable  owner  of  it,  though  he  could  not,  in  many 
cases,  maintain  an  action  for  its  recovery.  But  here  the 
constitution,  which  declares  the  contract  void,  expressly 
authorizes  its  recovery.  It  was,  prior  to  Macomber's 
insolvency,  a  part  of  his  estate,  and  in  case  of  his 
death  the  right  of  action  would  have  survived,  unless 
the  right  of  action  is  limited  to  him  personally;  for  a 
right  of  action  which  survives  is*  under  the  general 
rule,  assignable. 

This  question  was  considered  in  the  case  of  Meech  V. 
Stoner,  19  N.  Y.  26.  There,  by  the  statute,  all  wagers, 
bets,  or  stakes  upon  any  gaming  are  declared  to  be  un- 
lawful, and  all  contracts  for  or  on  account  of  any  money 
or  property  or  thing  in  action  so  wagered  are  void,  and 
it  is  provided  that  the  person  who  shall,  by  plajring  at 
any  time  or  betting  on  the  sides  or  hands  of  those  who 
play,  lose  at  any  time  or  sitting  the  sum  of  twenty-five 
dollars  or  upwards,  and  shall  pay  or  deliver  the  same, 
or  any  part  thereof,  may,  within  three  calendar  months 
after  such  pasmient  or  delivery,  sue  for  and  recover  the 
money,  or  value  of  the  thing  so  lost,  paid,  or  delivered 
from  the  winner  thereof.  It  was  claimed  on  the  part  of 
the  defendant  that  the  loser  at  play  has,  by  the  statute, 
a  merely  personal  privilege  to  sue  and  recover  back  his 
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losses,  but  has  no  interest  in  the  money  or  thing  sued 
for  which  is  capable  of  assignment,  so  as  to  give  the 
right  of  action  to  any  one  else. 

In  that  case  it  was  held  that  if  the  statute  had  not 
given  an  action  to  recover  money  lost  at  play,  that  a  suit 
for  such  purpose  could  not  be  maintained.  That  this 
exemption,  however,  would  not  result  from  any  title  in 
the  defendant  to  the  money  or  thing  won  and  received 
by  him,  but  because  the  courts  withheld  their  remedial 
process  from  each  of  the  offending  parties,  thus  leaving 
the  parties  where  the  law  finds  them,  and  the  defendant 
prevails,  not  upon  his  own  merits  or  title,  but  because 
the  plaintiff  is  deemed  unworthy  to  be  heard  in  the 
case.  But  the  court  further  said :  "That  difficulty  being 
removed  by  the  legislature,  I  see  no  reason  why  the 
right  to  demand  and  recover  money  staked  and  lost  in 
gaming  is  not  as  much  a  part  of  a  man's  estate  as  any 
other  right  in  action  which  he  can  possess;  and  if  this 
be  so  why  is  not  such  a  demand,  like  any  other,  ca- 
pable of  being  transferred  by  act  of  the  party  or  of  the 
law;  but  the  statute,  it  is  said,  gives  the  action  to  the 
'person'  and  not  to  his  assigns  or  representatives. 
Upon  the  precise  terms  of  the  statute  this  is  so ;  yet  it  is 
difficult  to  suggest  any  reason  why  the  right  to  be 
asserted  in  such  an  action  would  not  devolve  upon  the 
administrator,  and  thus  become  a  fund  for  the  pajrment 
of  debts  or  for  distribution  amongst  the  next  of  kin ;  or 
why  an  assignee  in  bankruptcy  or  insolvency  would  not 
succeed  to  the  claim  and  be  able  to  enforce  it  for  the 
benefit  of  creditors.  Assignability  of  things  in  action 
is  now  the  rule;  nonassignability,  the  exception;  and 
this  exception  is  confined  to  wrongs  done  to  the  person, 
the  reputation,  or  the  feelings  of  the  injured  party,  and 
to  contracts  of  a  purely  personal  nature,  like  promises 
of  marriage." 

The  court  in  this  case  sustained  the  views  above 
quoted  by  further  argument  and  the  citation  of  a  num- 
ber of  cases,  both  English  and  American,  and  in  these 
views  we  concur. 
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We  think  the  court  erred  in  sustaining  the  demurrer 
to  the  complaint,  and  that  the  judgment  should  be  re- 
versed with  leave  to  the  defendants  to  answer. 

Searls,  C,  and  Belcher,  C.»  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  it  is 
ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  defendants  have  leave  to  answer. 

McFarland,  J.,  Fitzgerald,  J.,  De  Haven,  J. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a 
hearing  in  Bank. 
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ABATEMENT.    See  CLaim  and  Delivery;  Nuisance,  x. 

ACCOUNT. 

I.  Bill  of  Particulars— Pleading — Evidence. — A  bill  of  particulars 
furnished  by  a  plaintiff  to  the  defendant  of  the  account  sued  on  is 
to  be  regarded  as  an  amplification  of  the  complaint,  and,  for  the 
purpose  of  determining  the  plaintiff's  right  of  recovery,  or  the  ad- 
missibility of  evidence  in  support  of  the  claim,  is  to  be  considered 
as  incorporated  into  the  complaint  as  originally  filed. — Millet  v. 
Bradbury,  170. 

a.  Mutual  Account— Essentials  of.— Under  section  344  of  the 
Code  of  Civil  Procedure,  providing  that  "in  an  action  brought 
to  recover  a  balance  due  upon  a  mutual,  open,  and  current  ac- 
count, where  there  have  been  reciprocal  demands  between  the 
parties,  the  cause  of  action  is  deemed  to  have  accrued  from 
the  time  of  the  last  item  approved  in  the  account  on  either 
side,"  the  account  is  not  mutual  unless  the  parties  have  dealt 
with  each  other  in  the  same  relation,  and  the  items  upon  the 
different  sides  of  the  account  are  capable  of  being  set  off  against 
each  other. — Id. 

3.  Debtor  and  Creditor — ^Trust — Death  of  Cestui  que  Trust. — 
A  trustee  is  not  liable  to  an  action  for  money  deposited  with  him 
upon  an  express  trust  to  expend  the  same  for  the  use  and  bene- 
fit of,  and  as  directed  by,  the  cestui  que  trust,  until  after  a  pre- 
vious demand  by  the  cestui  que  trust  and  refusal  by  the  trustee; 
and  in  the  absence  of  any  such  demand  and  refusal,  the  claim  of 
the  cestui  que  trust  against  the  trustee,  and  -a  claim  of  the  latter 
against  the  former  for  services  rendered  in  his  individual  capac- 
ity, are  not  "reciprocal  demands,"  and  do  not  constitute  a 
"mutual  account";  and  the  death  of  the  cestui  que  trust  during  the 
continuance  of  the  trust  makes  no  difference  in  this  rule. — Id. 

ACCOUNTING.    See   Guardian   and  Ward,  4-7;   Pleading,  6. 

ADVERSE  POSSESSION. 

I.  Payment  of  Taxes. — Adverse  possession  of  land,  since  the  passage 
of  the  act  of  1878,  cannot  set  the  statute  of  limitations  in  motion 
if  the  taxes  are  not  paid  upon  the  land  by  the  person  in  possession ; 
but  title  by  adverse  possession  might  be  acquired  prior  to  the 
passage  of  the  act  of  1878  without  the  payment  of  taxes. — Wood- 
ward V.  Paris,  12. 

9.  Claim  of  Ownership— Mistake  as  to  Boundaries.— Title  to  land 
may  be  acquired  by  adverse  possession  for  five  years  within  the 
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ADVERSE  POSSESSION   (Continued). 

limits  of  an  inclosure,  although  the  inclosure  was  made  under  a 
mistaken  belief  as  to  the  boundary  of  the  land,  where  it  is  claimed 
as  matter  of  fact  that  the  fences  were  upon  the  line;  but,  if  the 
inclosure  was  made  without  claiming  that  the  fences  were  upon  the 
line,  but  with  the  expectation  of  moving  them  to  the  true  line 
when  it  should  be  determined,  the  possession  would  not  be  adverse, 
and  the  statute  would  not  run. — Id. 

3.  Title  by  Prescription. — Under  section  1007  of  the  Civil  Code  oc- 
cupancy sufficient  to  bar  an  action  to  recover  property  confers  a 
title  thereto,  denominated  a  title  by  prescription,  which  is  suffi- 
cient against  all. — Id. 

4.  Quieting  Title — Loss  of  Plaintiff's  Title — Defective  Convey- 
ance TO  Dependant.— The  plaintiff  in  an  action  to  quiet  title  is 
not  entitled  to  a  decree  quieting  the  title  to  the  land  in  controversy 
where  llie  plaintiff  has  lost  title  by  adverse  possession  of  the 
grantor  of  the  defendant,  although  the  conveyance  to  the  de- 
fendant does  not,  in  its  description,  include  the  land  in  contro- 
versy.— Id. 

5.  Pleading — Prescriptive  Title. — The  rule  of  pleading  which  re- 
quires a  party  claiming  title  by  limitations  to  plead  it,  while,  if 
he  derived  his  title  from  any  other  source  he  might  avail  himself 
of  it  without  a  special  plea  and  without  stating  the  source  of  his 
title,  is  a  survival  from  a  different  condition  of  things  from  that 
prescribed  by  section  1007  of  the  Civil  Code;  but,  if  that  rule 
prevails,  still  a  title  acquired  by  limitations  is  as  good  as  any 
other  title,  only  to  avail  himself  of  it  as  conferring  a  right  a 
party  must  specially  plead  it. — Id. 

See  Statute  of  Limitations. 

AGENCY.    See  Corporations,  ii,  23;  Husband  and  Wife,  5. 

ALIMONY.    See  Divorce,  1-4. 

AMENDMENT.    See  Practice,  3-6;  Quieting  Title,  4. 

APPEAL. 

I.  Dismissal—Judgment  Entered  Pursuant  to  STiPULATiON.—Judg- 
ments  and  orders  by  consent  will  not  be  reviewed  upon  ai>- 
peal;  and  where  it  appears  that  the  judgment  appealed  from 
was  entered  in  pursuance  of  an  express  written  stipulation  of 
all  the  parties,  which  provided  that  no  appeal  should  be  taken 
from  the  judgment,  the  appeal  will  be  dismissed. — Erlanger  v. 
Southern  Pac.  R.  R.  Co.,  395. 

3.  Appealable  Order — Motion  to  Vacate — Dismissal  of  Appeal. — 
Where  a  former  order  is  appealable,  an  order  denying  a  motion 
to  vacate  it  which  presents  no  new  features,  not  before  the  court 
when  it  exercised  its  judgment  upon  the  original  matter,  is  not 
appealable,  and  an  appeal  therefrom  should  be  dismissed. — Deering 
V.  Richardson-Kimball  Co.,  73. 

3.  Undertaking  must  Refer  to  Order  Appealed  from.— An  under- 
taking on  an  appeal  from  an  order  denying  a  new  trial  is  ineffectual 
to  confer  jurisdiction  of  the  appeal  if  it  does  not  redte  or  allude 
to  the  order. — Duncan  v.  Times-Mirror  Co.,  602. 
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APPEAL  (Continued).   . 

4.  Stipulations   in    Undertaking — Costs   on    Dismissal — Stay   of 

Execution. — An  undertaking  on  an  appeal  from  a  judgment, 
which  fails  to  contain  a  stipulation  for  the  payment  of  damages 
and  costs  in  the  event  of  a  dismissal  of  the  appeal,  as  required 
by  section  941  of  the  Code  of  Civil  Procedure,  is  ineffectual ;  and 
such  defect  is  not  remedied  by  the  insertion  of  such  a  stipulation 
in  an  undertaking  to  stay  execution  of  the  judgment,  although 
the  latter  undertaking  is  included  in  the  same  document  with  the 
former,  and  the  sureties  on  each  are  the  same. — Id. 

5.  Filing  New  Undertaking — Motion  to  Dismiss  Appeal. — ^Under 
section  954  of  the  Code  of  Civil  Procedure,  the  supreme  court 
has  no  discretion  to  permit  an  appellant  to  file  a  sufficient  under- 
taking, in  place  of  a  defective  one,  after  a  motion  to  dismiss  the 
appeal  for  insufficiency  of  the  undertaking  has  been  heard. — Id. 

6.  Certificate  of  Clerk  to  Transcript. — ^A  certificate  of  the  clerk 
of  the  lower  court  to  the  transcript  on  appeal,  to  the  effect  that 
''an  undertaking  on  appeal  in  due  form  has  been  properly  filed," 
is  not  conclusive  on  the  supreme  court. — Id. 

7.  Undertaking  on  Separate  Appeals. — When  an  appeal  is  taken 
from  two  or  more  orders,  or  from  a  judgment  and  an  order, 
whether  the  notice  of  such  appeal  is  given  by  separate  notices,  or 
in  one  instrument,  the  appellant  must  file  the  undertaking  for  three 
hundred  dollars  for  each  appeal,  except  in  the  single  instance  of 
an  appeal  from  a  judgment  and  an  order  denying  a  new  trial— 
Centerville  etc.  Co.  v.  Bachtold,  iii. 

8.  Several  Appeals — Reference  in  Undertaking  to  Single  Appeal 
— Dismissal. — If  a  single  undertaking  for  three  hundred  dollars 
is  given  for  several  appeals,  and  refers  to  only  one  of  the  orders 
appealed  from,  or  to  the  judgment  alone,  the  appellate  court  will 
have  jurisdiction  only  of  the  matter  referred  to  in  the  undertaking, 
and  the  other  appeals  will  be  dismissed. — Id. 

9.  General  Reference  in  Undertaking — Dismissal  of  a£l  Appeals. 
If  an  undertaking  on  several  appeals  has  no  special  refer- 
ence to  either  of  the  appeals,  but  is  conditioned  generally  upon 
"such  appeal"  or  "said  appeals,"  all  of  the  appeals  will  be  dis- 
missed.— Id. 

10.  Ambiguous  Undertaking — Single  Appealable  Order. — ^The  fact 
that  there  is  but  a  single  appealable  order  named  in  the  notice  of 
appeal  from  several  orders  cannot  sustain  an  undertaking  on  ap- 
peal in  which  the  reference  to  the  appeal  is  ambiguous  and  gen- 
eral, and  not  specially  to  the  appealable  order. — Id. 

11.  Jurisdiction  of  Appeal — ^Voro  Undertaking — Allowance  of  New 
Undertaking. — An  ambiguous  undertaking  filed  in  the  superior 
court,  which  does  not  refer  to  either  of  several  appeals  specified 
in  the  notice,  must  be  regarded  as  if  it  had  never  been  filed,  and 
in  such  case  the  appellate  court  has  no  jurisdiction,  and  cannot 
confer  any  jurisdiction  to  hear  the  appeals,  by  allowing  the  sub- 
sequent filing  of  an  undertaking  in  the  supreme  court. — Id, 

12.  Practice — Dismissal  of  Appeals — Nonappealable  Order — Im- 
perfect Appeal— Questions  of  Law  and  Fact.— The  dismissal  of 
an  appeal  from  a  nonappealable  order  proceeds  upon  different 
principles  from  the  dismissal  of  an  appeal  upon  the  ground  that 
it  has  not  been  perfected;  in  the  former  case,  the  question  is  one 
of  law  arising  from  a  properly  authenticated    record   of   a    pcr- 
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fected  appeal,  to  be  determined  by  a  comparison  of  the  record 
with  the  statute  prescribing  what  appeals  may  be  taken;  while, 
in  the  latter  case,  the  question  is  one  of  fact  depending  upon  pro- 
ceedings subsequent  to  the  entry  of  the  order  in  the  court  below, 
and  the  action  of  the  appellate  court  is  limited  to  determininsT 
whether  the  steps  taken  for  the  appeal  are  in  compliance  with 
the  statute  prescribing  the  mode  of  appeal. — Id, 
13.  Waiver  of  Defective  Appeal — Estoppel  of  Appellant. — ^Though 
the  respondent  may  waive  objection  to  a  defective  appeal,  yet, 
when  a  motion  to  dismiss  an  appeal  is  made  upon  the  ground  that 
the  appeal  has  not  been  perfected,  the  appellant  cannot  ask  the 
court  to  look  into  the  record  for  the  purpose  of  determining 
whether  the  order  appealed  from  is  appealable,  nor  can  he  protect 
himself  against  the  defective  appeal  by  saying  that  he  had  no 
right  to  appeal. — Id, 

See  Certiorari,  1-3;  Criminal  Law,  6-8,  16;  Guardian  and 
Ward,  i;  Judgment,  2,  3;  Mortgage,  30;  Pleading,  i,  8; 
Quieting  Title,  4. 

ASSAULT.    See  Criminal  Law,  14. 

ASSESSMENT.    See  Corporations,  30-32;  Street  Assessment. 

ASSIGNMENT. 

1.  Insolvent  Corporation— Vendor's  Lien— Assignment  before  Judg- 
ment— Rights  of  Assignee. — Where  an  action  was  brought 
against  an  insolvent  corporation  to  enforce  a  vendor's  lien  upon 
its  property  for  unpaid  purchase  money  due  from  its  grantor  to 
his  vendor,  and  the  claim  was  assigned  by  the  vendor  to  a  third 
party  prior  to  judgment,  but  the  action  was  continued  to  judg- 
ment in  the  name  of  the  vendor  for  the  benefit  of  the  assignee, 
the  assignee  is  entitled  to  enforce  the  judgment  lien  for  the 
amount  paid  by  him  to  the  vendor,  as  prior  to  the  lien  of  sub- 
sequent judgments  in  favor  of  other  creditors  of  the  corporation. — 
Bonney  v.  Tilley,  346. 

d.  Assignability  of  Things  in  Action — Exceptions. — Assignability 
of  things  in  action  is  now  the  rule;  nonassignability,  the  ex- 
ception; and  this  exception  is  confined  to  wrongs  done  to  the 
person,  the  reputation,  or  the  feelings  of  the  injured  party,  and 
to  contracts  of  a  purely  personal  nature,  like  promises  of  marriage. 
Rued  V,  Cooper,  682. 

See  Easement;  Fraud,  4-6;  Mechanics*  Liens,  s;  Mortgage* 
22-25. 

ATTACHMENT. 

1.  Priority  of  Levy — Intervention — ^Judgment — Res  Adjudicata.— 
In  an  action  brought  by  an  attaching  creditor,  in  which  other  at- 
taching creditors  appeared  separately  as  intervenors,  and  alleged 
that  the  action  and  the  attachment  therein  were  fraudulent  as 
against  the  creditors  of  the  defendant,  upon  the  ground  that  the 
defendant  was  not  indebted  to  the  plaintiff,  but  in  which  no  issue 
was  joined  as  between  the  intervenors  as  to  the  priority  of  their 
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respective  attachments,  a  judgment  which  determined  that  the  de- 
fendant was  not  indebted  to  the  plaintiff  when  he  commenced  the 
action,  and  dismissed  the  case  as  to  one  of  the  intervenors,  yet 
without  a  finding  as  to  the  relative  priorities  or  dates  of  levy  of 
their  attachments,  cannot  estop  the  intervenor  whose  intervention 
was  dismissed  from  claiming  priority  or  preference  for  the  levy 
of  his  attachment  over  that  of  the  other  intervenor.^D^^rm^  v. 
Richardson-Kimball  Co.,  73. 
a.  Conclusiveness  of  Former  Judgment.— That  only  is  deemed  to 
have  been  adjudged  in  a  former  judgment  which  appears  on  its 
face  to  have  been  so  adjudged,  or  which  was  actually  or  necessar- 
ily included  therein,  or  necessary  thereto. — Id. 

3.  Proceedings  Supplementary  to  Execution— Garnishment — Con- 
FUCTiNG  Claims — Order  to  Pay  Money.— Upon  proceedings  sup- 
plementary to  execution,  where  it  appears  that  there  are  other 
persons  claiming  liens  upon  money  in  the  possession  of  a  gar- 
nishee, the  court  cannot  properly  order  that  the  garnishee  shall 
pay  money  in  its  possession  to  the  plaintiff,  but  is  authorized  only 
to  make  an  order  to  the  effect  that  the  plaintiff  may  bring  an 
action  against  the  garnishee  as  provided  by  section  720  of  the 
Code  of  Civil  Procedure,  to  which  action  other  persons  claiming 
liens  upon  the  money  by  prior  attachments  might  be  made  or 
become  parties,  to  the  end  that  all  adverse  claims  might  be 
adjudged  and  conclusively  settled  in  such  action  so  that  the  gar- 
nishee would  thereby  be  protected  as  against  them. — Id. 

4.  Necessary  Parties — Determination  of  Adverse  Claims — Pro- 
TECnoN  of  Garnishee. — ^In  order  that  a  court  may  try  and  con- 
clusively settle  all  adverse  claims  of  property  sought  to  be  applied 
to  the  satisfaction  of  a  judgment,  all  new  adverse  claimants 
should  have  an  opportunity  to  be  heard,  otherwise  they  will 
not  be  bound  by  any  order  made;  nor  would  a  garnishee  be 
protected  by  any  order  from  the  just  claims  of  persons  not  par- 
ties to  proceedings  supplementary  to  execution. — Id. 

5.  What  may  be  Garnished— Note  Held  as  Collateral  Security — 
Collection  of  Money. — ^AU  debts  and  credits  of  a  defendant  in  pos- 
session of  another  person  are  attachable  by  earnishment,  and  a  note 
held  by  a  bank  as  collateral  security  for  a*ebt  of  a  defendant  in 
attachment  is  a  credit,  and  the  interest  of  the  defendant  therein 
is  attachable  by  garnishment  of  the  bank,  and  the  lien  of  the  at- 
tachment upon  the  note  transfers  itself  to  the  money  collected  there- 
on by  the  garnishee. — Id. 

6.  Obligation  of  Garnishee — Numerous  Attachments. — Where 
a  garnishee  is  subjected  to  numerous  attachments  he  is  not 
obliged  to  pay  the  money  to  the  defendant  until  the  attachments 
are  discharged,  nor  to  pay  it  to  either  of  the  plaintiffs  in  the 
attachment,  or  to  the  sheriff  for  them,  tmtil  a  settlement  of  their 
adverse  claims  by  a  judicial  tribunal. — Id. 

7.  Property  in  Possession  of  Stranger— Justification  of  Seizure. 
A  sheriff,  in  order  to  justify  the  seizure  under  a  writ  of  attachment 
of  personal  property  found  in  the  possession  of  a  stranger  to  the 
suit  claiming  title  thereto,  must  show  a  judgment  or  prove  the 
debt  for  which  judgment  is  demanded ;  and,  to  so  do,  the  papers  in 
the  attachment  suit  are  not  sufficient. — Brown  v.  Cline,  156. 
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BAILMENT.    See  Landlord  and  Tenant,  9;  Sale,  2,  4. 

BALLOT.    See  Elections,  1-3. 

BANKS.    Sec  Savings  Banks. 

BILL  OF  EXCEPTIONS.    Sec  Elections,  1-4. 

BILL  OF  PARTICULARS.    See  Account,  i. 

BONA  FIDE  PURCHASERS.    Sec  Mortgages,  26-29,  38-40. 

BONDS.    See  Corporations,  15,  16;  Counties,  ii;  Interest;  Public 
Officers,  7-11. 

BOUNDARY.    See  Adverse  Possession,  2, 

BRIDGE.    See  Counties,  2-5. 

BURGLARY.    See  Criminal  Law,  15. 

CERTIORARL 

1.  Insolvency — ^Levy  under  Execution — Order  Setting  Apart  Ex- 
empt Property — Stay  of  Execution — ^Appeal. — It  is  the  duty  of 
the  superior  court  in  insolvcnxry  proceedings  to  exempt  and  set 
aside  for  the  use  of  the  insolvent  such  personal  property  as  is  ex- 
empt from  execution,  and  where  such  personal  property  was  levied 
upon  prior  to  the  commencement  of  the  insolvency  proceedings,  an 
order  in  the  insolvency  proceedings  setting  apart  the  property  as 
exempt,  and  ordering  the  sheriff  to  release  and  discharge  the  per- 
sonal property  from  the  operation  and  effect  of  the  execution,  is 
an  appealable  order,  and  cannot  be  brought  before  the  supreme 
court  by  certiorari  or  writ  of  review. — Noble  v.  Superior  Court, 
523. 

2.  Writ  of  Review,  When  Allow able.--A  writ  of  review  under  our 
statute,  which  answers  to  the  common-law  writ  of  certiorari,  can 
only  be  granted  where  there  is  excess  of  jurisdiction  by  an  inferior 
tribunal  exercising  judicial  functions,  and  where  there  is  no  appeal 
or  other  plain,  speedy,  and  adequate  remedy. — Id, 

3.  Correction  of  Errors — Appeal — Partial  Excess  of  Jurisdiction. 
Where  an  appeal  is  given  from  a  judgment  or  order,  the  appellate 
court  may  correct  all  the  errors  therein  detrimental  to  the  appel- 
lant, and  the  fact  that  some  portion  of  the  judgment  or  order  is 
without  and  in  excess  of  the  powers  of  the  court,  is  but  a  reason 
for  a  reversal  of  the  judgment  or  order  on  such  appeal,  and  there 
cannot  be  a  writ  of  review  as  to  such  partial  excess. — Id, 

CHALLENGE.    See  Criminal  Law,  39,  40. 

CHATTEL  MORTGAGE.    See  Mortgage,  37-40. 

CITATION.    See  Guardl^  and  Ward,  S,  6. 
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CLAIM  AND  DELIVERY. 

Plea  in  Abatement — Conversion — Insolvency. — The  action  was 
brought  by  the  assignee  of  an  insolvent  debtor  to  recover  as  dam- 
ages the  value  of  certain  property  belonging  to  the  estate  of  tl  ^ 
insolvent  which  had  been  converted  by  the  defendant.  Prior  to  the 
commencement  of  the  action  a  portion  of  the  property  was  taken 
possession  of  by  the  sheriff  under  a  writ  of  attachment  against  the 
insolvent*  The  defendant  herein  thereupon  brought  an  action  in 
claim  and  delivery  against  the  sheriff  to  recover  as  his  own  the 
goods  so  attached.  In  this  action  the  assignee  intervened,  claiming: 
the  property  to  belong  to  the  estate  of  the  insolvent,  and  judg- 
ment for  its  possession  was  rendered  in  his  favor.  The  plaintiff 
in  the  action  of  claim  and  delivery  thereupon  moved  for  a  new  trial, 
and  such  motion  was  undetermined  at  the  time  of  the  commence- 
ment of  the  present  action.  Held,  that  the  prior  action  of  claim 
and  delivery  could  not  be  pleaded  in  abatement  of  the  present  action, 
except  to  the  extent  of  the  property  involved  in  such  prior  action. — 
Hall  V.  Susskind,  203. 

COMMON  CARRIERS.    See  Railroads. 

COMMUNITY  PROPERTY.    See  Husband  and  Wife,  i,  2. 

CONDITIONAL  SALE.    See  Sale,  1-7. 

CONSIDERATION.  See  Husband  and  Wife,  7;  Mortgage,  15,  17, 
39;  Trust,  7. 

CONSTITUTIONAL  LAW.  Sec  Corporations,  3;  Counties,  2,  6-9, 
11-14;  Criminal  Law,  ii;  Interest^  2;  Public  Officers,  i; 
Statutes,  2. 

CONTINUANCE.    Sec  Prachce,  3. 

CONTRACTS. 

1.  Parol  Contract  to  Deal  in  Land — ^Refusal  to  Reduce  to  Writ- 
ing.— The  plaintiff  and  the  defendant  entered  into  a  parol  contract 
by  which  it  was  agreed  that  they  should  purchase  certain  lands  and 
other  property,  sell  the  same,  pay  certain  debts  and  encum- 
brances thereon,  and  divide  the  profits  and  losses.  After  the 
terms  of  the  contract  had  been  agreed  to,  the  defendant  refused 
to  have  it  reduced  to  writing.  Both  of  the  parties  to  the  agree- 
ment immediately  entered  upon  its  performance,  and  carried  it 
out  according  to  its  terms.  Held,  that  it  could  not  be  held  under 
the  circumstances  that  it  was  the  intention  of  the  parties  that  the 
agreement  should  not  be  operative  until  it  had  been  reduced  to 
writing,  or  that  the  omission  to  have  it  formally  executed  deprived 
the  plaintiff  of  the  rights  acquired  thereby. — Bates  v.  Coronado 
Beach  Co.,  160. 

2.  Breach  of  Obligation  to  Third  Person. — One  party  to  a  con- 
tract cannot  escape  liability  thereon  to  the  other  on  the  ground 
that  in  entering  into  the  contract  he  violated  an  obligation  that 
he  owed  to  a  third  person. — Id. 
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3.  Ambiguity — Evidence. — ^Wherc  the  language  of  a  contract  is  fairly 
susceptible  of  either  one  of  two  interpretations,  without  doing  vio- 
lence to  its  usual  and  ordinary  import,  or  some  established  rule  of 
construction,  an  ambiguity  arises  for  the  explanation  of  which  ex* 
trinsic  evidence  may  be  resorted  to. — Balfour  v.  Fresno  etc,  Co,, 
221. 

4.  Declarations  op  Parties. — For  the  purpose  of  determining  what 
the  parties  intended  by  the  language  used,  it  is  competent  to 
show  not  only  the  circumstances  under  which  the  contract  wms 
made,  but  also  to  prove  that  they  intended  and  understood  the 
language  in  the  sense  contended  for;  and  for  that  purpose  the 
conversations  between  and  declarations  of  the  parties  during  the 
negotiations  at  and  before  the  time  of  the  execution  of  the  con- 
tract may  be  shown. — Id, 

5.  Contract  to  Use  Water. — ^The  defendant  sold  and  conveyed  to 
the  plaintiff  certain  water  rights  for  the  irrigation  of  a  tract  of 
land.  The  contract  of  sale  provided  that  the  defendant,  in  con- 
sideration of  a  cash  payment  and  a  yearly  rental,  should  furnish 
to  the  plaintiff  from  its  canal  the  quantity  of  water  contracted  for; 
that  the  defendant  should  place  a  suitable  box  or  gate  in  the 
bank  of  its  canal,  at  the  most  convenient  point  for  the  con- 
veyance of  the  water  to  the  plaintiffs  land,  as  soon  as  the  plain- 
tiff should  commence  the  construction  of  a  ditch,  which  it  was 
provided  he  should  build  ''from  said  box  or  gate  to  said  land, 
at  his  own  risk,  cost,  and  expense,"  for  the  purpose  of  taking  said 
water  upon  his  land.  The  contract  further  provided  that  the 
plaintiff  would  pay  annually  to  the  defendant,  for  a  designated 
period,  a  yearly  rental,  "the  first  payment  to  be  made,.... after 
the  water  has  been  brought  upon  the  said  land."  Held,  that  parol 
evidence  of  the  circumstances  surrounding  the  execution  of 
the  contract  and   of  the    declaration  of  the  parties  was  admissi- 

*  ble  to  explain  the  ambiguity  of  the  contract  with  respect  to  the 
time  when  the  plaintiff's  obligation  to  pay  rent  commenced,  and 
to  show  that  such  obligation  did  not  attach  until  he  actually 
made  use  of  the  water. — Id, 

6.  Sale  of  Merchantable  Ice— Resossion— Question  of  Fact — Con- 
FUCT  of  Evidence. — Where  a  contract  for  the  sale  of  merchantable 
ice  by  one  ice  company  to  another,  for  a  period  of  years,  authorized 
either  party  to  rescind  the  contract  for  a  breach  by  the  other,  and 
the  purchaser  of  the  ice  gave  notice  of  rescission  for  failure  to  de- 
liver good  merchantable  ice,  in  accordance  with  the  terms  of  the 
contract,  the  question  whether  the  ice  was  of  the  character  required 
by  the  contract  is  a  pure  question  of  fact,  and  where  the  evidence 
is  conflicting,  the  verdict  upon  that  question  will  not  be  disturbed 
upon  appeal. — Tahoe  Ice  Co.  v.  Union  Ice  Co.,  242. 

7.  Evidence— Ice  Crop  Harvested  after  Commencement  of  AcnoN. 
The  defendant  is  not  injured  by  the  introduction  of  evidence  show- 
ing the  harvesting  and  quality  of  an  ice  crop,  a  part  of  which  had 
been  harvested  when  the  action  was  commenced,  and  the  re- 
mainder of  which  had  all  been  harvested  prior  to  the  trial--/ J. 

8.  Assumpsit— Work  and  Lador— Speqal  Contract— Continuancb 
OF  Employment  after  Term — Presumption— Evidence.— When  a 
person  performing  labor  at  an  agreed  price  and  for  a  stated  time 
continues  in  the  same  employment  after  the  expiration  of  the  term  of 
service  agreed,  without  a  new  agreement,  the  law  presomes,  in  the 
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absence  of  proof  to  the  contrary,  that  the  terms  of  the  original 
contract  are  continued ;  and  in  an  action  of  assumpsit  for  work  and 
labor  performed  after  the  agreed  period,  the  original  contract  is 
admissible  in  evidence  as  showing  the  terms  under  which  the  labor 
was  performed. — Hermann  v.  LittleHeld,  430. 
9.   Performance  of   Contract — ^Work   for   Other   Parties — Allow- 
ance TO  £MPLOYER.^Work  for  other  parties,  during  holidays  and 
extra  hours,   which  in   no  way  resulted  in  damages  to  the   em- 
ployer,   or  interfered  with  his  business,    does  not  disclose    any 
breach  of  the  contract;  and   where  the  court   allowed  the   em- 
ployer the    benefit  of  the    money  received  from  outside  work, 
there  can  be  no  cause  of  complaint  upon  his  part  based  thereon. — 
Id. 
See  Corporations,  21,  24-27,  37-39;  Damages,  6-8;  Mechanics' 
Liens,  i,  3,  4,  7;   Practice,  2;   Public  Officers,   1-6;   Sale; 
Vendor  and  Vendee,  i,  2,  4,  8-1 1. 

CONVERSION.    See  Claim  and  Delivery. 

CORPORATIONS. 

1.  Consolidation  —  Street  Railway  Companies  —  Construction 
OF  Code. — ^The  provisions  of  the  Civil  Code  in  relation  to  the 
consolidation  of  railroad  and  street  railroad  corporations  ap- 
ply equally  to  corporations  formed  and  existing  before  and  after 
the  adoption  of  the  Civil  Code,  and  a  legal  consolidation  may  be 
made  of  street  railroad  corporations  organized  prior  to  the  adop- 
tion of  the  Civil  Code,  with  such  corporations  organized  under 
the  Civil  Code,  regardless  of  whether  all  of  the  corporations  or- 
ganized before  its  adoption  have  elected  to  continue  their  existence 
under  the  code. — Market  Street  Railway  Co,  v.  Hellman,  571. 

2.  Former    Statute    Providing    for    Consolidation — ^Re-enactment 

IN  Code. — ^The  statute  of  1861,  in  relation  to  the  formation  of 
railroad  companies,  provides  for  their  consolidation  in  precisely 
the  same  manner  as  that  specified  in  the  Civil  Code,  and  the 
code  provision  is  a  substantial  re-enactment  of  the  existing  law 
with  slight  changes  of  verbiage,  none  of  which  go  to  any  essen- 
tial requisite  in  consolidation. — Id. 

3.  Constitutional    Law — Rights    of    Nonconsenting  Stockholders 

— ^AMENDiytfNT  of  CORPORATE  CHARTERS. — ^Uudcr  the  Constitution 
of  1849  and  that  of  1879  the  legislature  may  by  general  laws 
provide  for  the  organization  of  corporations,  and  may  repeal  or 
amend  and  change  such  general  laws  at  will,  and  when  an  indi- 
vidual becomes  a  stockholder  in  a  corporation  he  impliedly  as- 
sents to  the  right  of  the  legislature  to  alter  and  amend  the  law, 
and  it  is  competent  for  the  legislature  under  such  reserved  power 
of  amendment  or  repeal  to  provide  for  the  consolidation  of  corpora- 
tions by  a  majority  vote  of  the  stockholders,  without  reference 
to  the  will  of  dissenting  stockholders. — Id. 

4.  Consent  of  Stockholders  to  Consoud.\tion. — Where  all  of  the 
constituent  corporations,  excepting  one,  were  either  organized 
under  the  code  or  had  elected  to  continue  their  existence  there- 
under, and  where  it  appears  that  the  stockholders  of  the  other 
constituent  corporation  formed  prior  to  the  code  had  unanimously 

.     ratified  and  adopted  all  the  proceedings  relating  to  the  consolida- 
OIX.  Oal.— 46 
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tion,  and  such  corporation  had  conveyed  all  of  its  property  to  the 
other  corporation  with  their  consent,  there  can  be  no  rational  ob- 
jection to  the  right  of  consolidation  of  all  the  constituent  corpora- 
tions.— Id. 

5.  Terms    of    Consolidation — Power    of    Directors — Authorization 

BY  Stockholders — Construction  of  Code.— Under  section  473  of 
the  Civil  Code,  the  terms  of  the  consolidation  are  left  to  the 
several  boards  of  directors,  with  no  limitations  upon  their  power, 
except  that  the  written  consent  of  the  holders  of  three-fourths 
of  all  the  stock  of  each  constituent  corporation  is  essential  to  the 
validity  of  the  consolidation,  and  it  is  not  essential  that  the  stock- 
holders shall  agree  among  themselves  upon  a  specific  plan  of 
consolidation,  but  it  is  sufficient  for  them  to  sign  a  consent  in  tnc 
nature  of  an  authorization  or  power  to  the  directors  to  act, 
which  may  as  well  be  executed  before  action  taken  by  the  di- 
rectors as  assented  to  at  the  time  of  their  action,  or  subsequently 
thereto,  and  where  the  authority  given  by  three-fourths  of  the 
stockholders  is  broad  enough  to  cover  any  action  that  might  be 
agreed  upon  by  the  directors,  their  action  is  binding  upon  the 
stockholders. — Id, 

6.  Effect  of  Consolidation — New  Corporation — Term  op  Existence 

— ^Terms  of  CoNSTiTtJENT  CORPORATIONS. — ^Thc  Consolidated  cor- 
poration becomes  a  new  and  distinct  corporation  which  may  be 
organized  for  the  term  of  fifty  years,  irrespective  of  the  term 
of  existence  of  the  constituent  corporations,  and  it  cannot  be 
objected  to  the  consolidation  that  it  has  the  effect  to  extend 
the  existence  of  the  constituent  corporations  beyond  the  period 
of  fifty  years  fixed  for  each  of  them. — Id. 

7.  Number  of   Consenting   Stockholders. — It   is    sufficient   that   the 

number  of  consenting  stockholders  of  each  constituent  corpora- 
tion shall  be  three- fourths  of  the  outstanding  stock,  and  it  is 
not  required  that  the  consent  shall  be  by  the  owners  of  three- 
fourths  of  the  entire  nominal  capital  stock  of  the  corporation. — Id. 

8.  Votes   by   Trustees   of   Stock. — A   trustee   of  stock  is  the   legal 

owner  of  the  stock,  and  as  against  the  corporation  and  all  the 
world,  except  his  cestui  que  trust,  he  may  vote  the  stock  for  all 
purposes,  including  the  purpose  of  consolidation  of  the  corpora- 
tion.— Id. 

9.  Right    of    Corporation    to    Hold    Stock    in    Another — ^Organi- 

zation of  Corporation. — ^Under  the  Civil  Code  a  private  cor- 
poration may  be  formed  for  any  purpose  for  which  individuals 
may  lawfully  associate  themselves,  and  a  corporation  may  be 
organized  for  the  purpose  of  purchasing,,  holding,  and  selling 
stock  in  other  corporations,  and,  in  such  case,  the  corporation 
has  a  right  under  its  charter  to  purchase  and  hold  stock  in 
another  corporation,  and  may  vote  it  for  the  purpose  of  consoli- 
dation.— Id. 

10.  Power  of  Executors  to  Represent  Stock— Transfer.— The  ex- 
ecutors of  a  deceased  person  may  represent  the  stock  standing 
on  the  books  of  a  corporation  in  his  name,  and  may  vote  such 
stock  for  the  purpose  of  consolidation,  without  the  necessity  of 
a  transfer  of  the  stock  to  them, — Id. 

11.  Power  of  Attorney— Acceptance  of  Stock  by  Principal — Rati- 

fication.— ^Whcre  the  consent  to  a    consolidation  of  one.  of  the 
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constituent  corporations  was  made  by  the  agent  of  a  stockholder 
under  a  power  of  attorney,  the  sufficiency  of  the  power  of  attor- 
ney to  authorize  the  consent  is  not  material  where  it  appears 
that  the  principal  surrendered  his  stock  in  the  constituent  com- 
pany of  which  he  was  a  member  and  received  corresponding  stock 
in  the  new  consolidated  company,  with  full  knowledge  of  all  the 
facts*  and  such  action  by  the  stockholder  amounts  to  a  ratifi- 
cation of  the  act  of  the  agent  which  is  equivalent  to  an  original 
authority  for  his  act. — Id, 

12.  Consent   to    Consolidation    by   Trustees   of   Stock — Cancella- 

tion OF  Certificates. — ^Where  the  trustees  of  stock  consented 
to  the  consolidation  of  the  corporation  prior  to  the  cancellation 
of  the  certificates  held  by  them  in  trust,  it  is  immaterial  that  the 
stock  so  held  in  trust  by  them  was  subsequently  canceled. — Id. 

13.  Notice  of   Consolidation. — A   notice    of    consolidation    of    cor- 

porations stating  in  substance  that  pursuant  to  the  statute  the 
several  constituent  corporations,  naming  them,  upon  the  written 
consent  of  the  stockholders  holding  more  than  three-fourths  in 
value  of  all  the  stock  of  each  of  said  corporations,  and  by  agree- 
ment of  the  respective  boards  of  directors  of  said  corporations 
made  and  entered  in  accordance  with  such  consent,  and  pursuant 
to  the  statute,  have  consolidated  and  amalgamated  their  capi- 
tal stock,  debts,  property,  assets,  and  franchises,  under  a  speci- 
fied corporate  name  and  style,  is  a  sufficient  notice  of  consoli- 
dation.— Id. 

14.  Publication  of  Notice. — The  publication  of  the  notice  of  consoli- 
dation for  one  full  month  in  two  daily  newspapers  published  in 
San  Francisco,  and  five  consecutive  times  in  a  weekly  newspaper 
published  weekly  in  another  county  into  or  through  which  any 
of  the  roads  may  run,  and  a  publication  daily,  Sundays  excepted, 
in  a  newspaper  published  at  Sacramento,  which  is  not  published 
on  Sundays,  from  October  i8th  to  November  17th,  both  days  in- 
clusive, is  a  sufficient  publication  of  the  notice  of  consolidation  for 
one  month  in  each  of  the  newspapers,  in  compliance  with  section 
473  of  the  Civil  Code. — Id. 

15.  Issuance  of  Bonds  by  Consolidated  Corporation — Sufficiency 
OF  Notice  and  Resolution. — ^Where  the  constituent  corporations 
had  an  outstanding  indebtedness  secured  by  mortgage  upon  their 
several  railroads,  amounting  in  the  aggregate  to  seven  million 
and  thirty-five  thousand  dollars,  and  the  capital  stock  of  the 
consolidated  company  was  eighteen  million  seven  hundred  and  fifty 
thousand  dollars,  and  notice  to  the  stockholders  of  a  meeting  to 
consider  and  act  upon  a  proposition  to  create  the  bonded  in- 
debtedness of  the  consolidated  corporation  to  an  amount  in  the 
aggregate  of  seventeen  million  five  hundred  thousand  dollars,  a 
portion  thereof  to  be  used  in  retiring  the  existing  bonded  in- 
debtedness, and  to  increase  the  bonded  indebtedness  to  an 
amount  in  the  aggregate  of  seventeen  million  five  hundred  thou- 
sand dollars,  and  to  mortgage  the  property,  and  a  resolution  adopt- 
ed at  the  stockholders'  meeting  that  a  bonded  indebtedness  to  the 
amount  of  seventeen  million  five  hundred  thousand  dollars  be 
created,  and  also  that  the  bonded  indebtedness  be  increased  to 
the  amount  in  the  aggregate  of  seventeen  million  five  hundred 
thousand,  dollars,  arc  not  void  for  indefiniteness  or  uncertainty. — 
Id. 
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i6.  Creation  and  Increase  of  Bonded  Indebtedness — Retirement 
OF  Existing  Bonds. — ^A  corporation  may  create  a  bonded  indebt- 
edness not  to  exceed  the  amount  of  its  capital  stock,  and  a 
proposition  to  issue  seventeen  million  five  hundred  thousand  dol- 
lars in  bonds  of  the  consolidated  corporation  whose  stock  is  eight- 
een million  seven  hundred  and  fifty  thousand  dollars  is  not  in 
violation  of  the  statute  where  there  are  strictly  no  other  out- 
standing bonds  of  the  consolidated  corporation;  but  where  the 
consolidated  corporation  has  agreed  with  the  constituent  cor- 
porations to  assume  and  pay  all  of  their  bonded  indebtedness,  it 
may  treat  the  outstanding  bonded  indebtedness  as  its  own  obliga- 
tion, and  provide  for  the  payment  and  retirement  thereof  out  of 
the  issuance  of  its  bonds,  and  there  is  nothing  indefinite  or  un- 
certain in  a  notice  and  resolution  to  create  a  bonded  indebted- 
ness of  seventeen  million  five  hundred  thousand  dollars  of  a 
consolidated  corporation,  a  portion  of  which  is  to  be  used  in 
retiring  the  existing  bonded  indebtedness,  and  thereby  to  increase 
its  bonded  indebtedness  up  to  the  amount  in  the  aggregate  of 
seventeen  million  five  hundred  thousand  dollars. — Id. 

17.  Novation  of  Indebtedness — Assumption  of  Indebtedness — Elec- 
tion OF  Creditors. — ^There  can  be  no  novation  of  the  indebtedness 
of  the  constituent  corporations  without  the  consent  of  the  credit- 
ors of  those  corporations;  but  where  the  consolidated  corpora- 
tion has  assumed  the  liabilities  of  the  several  constituent  com- 
panies which  the  creditors  are  not  compelled  to  have  recorded 
to  the  new  company,  they  may  elect  to  do  so  and  recover. — Id. 

18.  Stockholders'  Meeting — Represent.^tion  by  Proxy — ^By-laws 
OF  Corporation. — ^A  corporation  may  by  its  by-laws  provide  that 
the  stockholders  may  vote  by  proxy  at  any  meeting  of  the  stock- 
holders, and  in  pursuance  of  such  by-laws  the  stockholders  may 
be  represented  by  proxy  at  a  meeting  of  the  stockholders  at  which 
a  bonded  indebtedness  is  authorized. — Id. 

19.  Representation    of    Corporation — Ratification    of    Proxies. — ^A 

corporation  which  is  a  stockholder  in  the  consolidated  corpora- 
tion may  authorize  its  secretary  to  vote  its  stock,  and  where  a 
portion  of  its  stock  stood  on  the  books  of  the  company  in  the 
names  of  pledgees  who  authorized  the  stock  to  be  voted  by  proxy, 
it  may  ratify  and  confirm  the  acts  of  the  proxy,  and  such  ratifica- 
tion is  equivalent  to  previous  authority. — Id. 

20.  Unindorsed  Certificate  of  Stock — Death  of  Holder — ^Trans 
fer  of  Title  —  Possession.  —  Where  a  certificate  of  stock, 
in  a  banking  corporation  is  issued  to  a  person  named  therein, 
and  the  certificate  remains  unindorsed  until  after  his  death,  the 
mere  possession  of  the  certificate  by  a  firm  of  which  the  deceased 
was  a  member,  and  by  other  firms  succeeding  thereto,  is  insuffi- 
cient to  establish  transmission  of  title  from  the  deceased  holder 
of  the  certificate,  his  representatives  or  heirs,  and  no  subse- 
quent holder  of  the  certificate  can  compel  a  transfer  of  such 
stock  on  the  books  of  the  bank.— .ViV/»<?//j  v.  Rcid,  630. 

21.  Contract  to  Sell  Stock— Ineffectual  Tender.— A  contract  in 
writing  to  sell  two  specified  certificates  of  bank  stock,  one  of 
which  stands  in  the  name  of  a  deceased  person,  is  not  per- 
formed by  a  tender  of  the  possession  of  such  certificate,  such 
tender  being  ineffectual   to   transfer  title,    and  the  holder   cannot 
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be  required  to  accept  one  of  the  certificates  agreed  to  be  sold  with- 
out the  other. — Id. 

22.  Preliminary  Subscription  to  Stock — Condition  Precedent — Ad- 
dition TO  Articles — Business  not  Agreed  upon. — A  preliminary 
subscription  to  the  stock  of  a  corporation  to  be  formed  for  the  pur- 
pose of  furnishing  the  incandescent  system  of  electric  lighting,  and 
to  provide  funds  for  the  purchase  of  the  necessary  plant,  is  made 
upon  the  implied  condition  precedent  that  the  corporation  be  formed 
for  such  purpose  alone;  and  where  the  corporation,  without  the 
consent  of  the  subscriber,  included  in  its  articles  of  incorporation 
the  additional  business  of  producing  electricity  for  power,  it  can- 
not recover  against  the  subscriber. — Marysvillc  Electric  Light  et:. 
Co.  V.  Johnson,  192. 

23.  Organization — Agency  for  Absent  Subscribers — Excess  of 
Authority. — The  subscribers  present  at  the  organization  of  the 
corporation  arc  not  the  agents  of  absent  subscribers  for  the 
formation  of  the  corporation,  except  for  the  formation  of  such  a 
corporation  as  has  been  agreed  upon,  and  there  is  no  implied  au- 

.thority  from  a  nonconsenting  subscriber  to  go  beyond  the  bounds 
agreed  upon  for  the  formation  of  the  corporation. — Id. 

24.  Contract  Entered  into  by  President — Ratification  by  Corpo- 
ration.— A  corporation  organized  for  the  purpose,  among  others, 
of  buying  and  selling  land  in  a  particular  locality  is  bound  by  a 
contract  entered  into  in  its  behalf  by  its  president  for  the  pur- 
chase and  sale  of  certain  land  therein,  if  the  president  had,  with  full 
knowledge  and  acquiescence  of  the  officers  of  the  corporation,  as- 
sumed the  management  and  control  of  its  general  business,  and  all 
of  his  acts  were  ratified  and  confirmed  by  the  stockholders  at  a 
meeting  held  subsequent  to  the  making  of  the  contract. — Bates  v. 
Coronado  Beach  Co.,  160. 

25.  C0NTR.\CT    WITH    INDIVIDUAL   TO    ShARE    PrOFITS    AND   LoSSES. — Such 

a  corporation  may  enter  into  a  contract  with  an  individual  which 
will  have  the  effect  to  carry  out  directly  or  indirectly  the  object 
of  its  incorporation,  and  may  provide  in  the  agreement  that  the 
gains  or  losses  of  the  venture  shall  be  borne  equally  bv  both  parties. 
Id. 

26.  Contracts  of  Cortoratiox — Scope  of  Corporate  Powers. — Whether 
a  contract  is  '"essential"  to  the  transaction  of  the  ordinary  affairs, 
or  for  the  purposes  of  the  corporation,  within  the  meaning  of 
section  354  of  the  Civil  Code,  is  to  l)e  determined  by  the  corporation 
or  those  to  whom  the  management  of  its  affairs  is  intrusted.  If  it 
is  within  the  apparent  scope  of  its  organization,  the  fact  that  the 
contract  has  been  entered  into  by  it  or  by  its  representative  is  a 
determination  on  the  part  of  the  corporation  that  it  is  essential, 
and  the  corporation  will  not  be  permitted  thereafter  to  question 
its  effect. — Id, 

27.  Employment  of  Physician — Ultra  Vires — Presumption — In- 
struction.— In  the  absence  of  evidence  showing  that  the  employ- 
ment of  a  physician  by  a  corporation  to  treat  a  person  injured  in 
connection  with  its  business  was  ultra  vires,  it  must  be  presumed 
that  the  contract  was  within  the  powers  of  the  corporation,  and,  if 
so,  an  instruction  that  it  is  immaterial  in  whose  employment  the 
injured  man  was  at  the  time  of  the  accident  is  correct. — Dcanc  w 
Gray  Brothers  etc.  Co.,  433. 


Digitized  by  VjOOQ  IC 


710  Corporations.  [109  Cal. 

CORPORATIONS   (Continued). 

28.  Treatment  by  Physician — Knowledge  of  Corporation — Fail- 
ure TO  Object— Erroneous  Instruction.— An  instruction  to  the 
effect  that,  if  the  corporation  knew*  that  plaintiff  as  a  phy- 
sician was  treating  the  person  injured  on  its  account,  and  made 
no  objection  thereto,  it  is  liable  for  his  services,  is  erroneous. — 
Id. 

29.  Claims  of  Directors — Discount — Enforcement  Limited  to  Pur- 
chase Money. — ^The  directors  of  an  insolvent  corporation,  who 
are  creditors  of  the  company,  cannot  secure  to  themselves  any 
preference  or  advantage  over  other  creditors  in  the  payment  of 
their  claims;  and  where  a  director  of  such  corporation  receives 
its  promissory' note  payable  to  himself  for  a  large  amount,  and 
sells  the  same  for  a  small  consideration  to  one  who  shortly  there- 
after becomes  a  director  of  the  corporation,  the  assignee  can 
only  enforce  the  claim  against  the  corporation  for  the  amount 
paid  by  him  for  the  note,  with  legal  interest  thereon. — Bonney  v. 
Tilley,  346. 

30.  Purchase  of  Stock  at  Discount — ^Li.^bility  to  Assessment. — 
Where  each  of  the  stockholders  of  a  corporation  had  paid  to  the 
corporation  $50  i>er  share  on  their  several  shares  of  stock,  •and 
the  owner  of  a  manufacturing  plant  offered  to  sell  it  to  the  corpora- 
tion for  certain  cash  payments,  the  corporation  assuming  the  mort- 
gage on  the  property,  and  $20,000  of  the  purchase  price  to  be  paid 
by  the  issuance  to  him  of  400  shares  of  the  capital  stock  at  $50  a 
share,  and  upon  consummation  of  the  purchase  and  conveyance 
of  the  property  a  certificate  of  stock  was  issued  in  the  usual  form 
and  accepted  and  receipted  for  in  the  usual  manner,  without  any 
indorsement  on  the  certificate  that  it  was  for  fully  paid  or  nonassess- 
able stock,  and  without  proof  that  it  was  agreed  or  understood  by 
the  parties  at  the  time  of  its  issuance,  or  at  any  time,  that  the 
stock  should  be  nonassessable,  it  must  be  presumed  that  the  stock 
received  was  taken  and  held  by  the  vendor  of  the  manufacturing 
plant  sul5Ject  to  the  same  conditions  and  liabilities  as  if  he  had 
been  an  original  subscriber  for  the  stock,  or  had  purchased  it  from 
the  original  subscriber,  and  is  liable  to  be  assessed  upon  the  re- 
mainder of  the  par  value  of  the  stock. — Stockton  Combined  Har- 
vaster  etc.  JVorks  v.  Houser,  i. 

31.  Publication  of  Notices — Construction  of  Code. — ^Under  sec- 
tion 337  of  the  Civil  Code  it  is  not  essential  that  the  secretary 
of  a  corporation  should  cause  a  notice  of  delinquent  sale  to  be 
published  in  the  same  paper  in  which  the  notice  of  assessment  was 
published,  except  when  so  ordered  by  the  board  of  directors; 
but  the  board  may  order  the  notices  to  be  published  in  different 
papers,  and,  if  they  are  regularly  so  published,  the  requirements 
of  the  statute  are  complied  with. — Id. 

32.  Waiver  of  Delinquent  Sale — Special  Meeting  of  Directors- 
Notice  OF  Meeting — Presumption. — Where  a  special  meeting  was 
held  at  which  only  five  out  of  seven  directors  of  the  corporation 
were  in  attendance,  at  which  the  board  voted  to  waive  further 
proceedings  for  the  collection  of  an  assessment  by  sale,  and  to 
proceed  by  action  at  law  to  collect  the  amount  of  the  assessment, 
and  it  is  proven  that  notice  in  writing  of  the  special  meeting 
signed  by  the  secretary  was  sent  by  him  by  mail,  properly  ad- 
dressed and  postpaid,  to  each'  of  the  directors,  about  three  days 
before  the  day  named  for  the   meeting,   it   must  be  presumed  that 
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all  notices  sent  were  received,  in  the  absence  of  evidence  to  the 
contrary,  and  that  the  meet'ng  was  duly  and  regularly  convened. — 
Id. 

33.  Validity  of  Conveyance  to  President — Authority  of  Directors — 
Agency  of  President — Public  Policy. — Where  a  conveyance  from 
a  corporation  to  its  president  purports  to  have  been  made  under 
authority  of  a  resolution  oi  the  board  of  directors,  directing  its 
execution  by  the  president  and  secretary,  and  recites  that  a  full 
board  was  present  at  the  meeting,  it  shows  on  the  face  of  the  deed 
that  the  president  acted  not  as  a  trustee,  but  as  the  mere  instru- 
ment of  the  board  of  directors,  and  the  fact  that  he  executed  the 
deed  as  president  of  the  corporation  to  himself  as  grantee  docs 
not  make  the  deed  void  as  against  public  policy. — Fudickar  v.  Eatt 
Riverside  Irrigation  Dist,  29. 

34.  Deed  not  Bearing  Corporate  Seal — Proof  of  Authority — ^Bur- 
den OF  Proof. — ^To  support  the  deed  of  a  corporation  which  does 
not  bear  the  corporate  seal,  the  burden  of  proof  is  upon  the 
party  relying  on  the  deed  to  show  affirmatively  that  it  was  exe- 
cuted by  authority  of  a  resolution  of  the  board  of  directors,  en- 

.   tered  on  the  records  of  the  corporation,  or  that  it  was  ratified  by 
such  resolution. — Id. 

35.  Unauthorized  Conveyance  of  Canal  and  Pipe  Line — ^Void  Con- 
veyance.— Where  the  corporation  had  only  authorized  its  presi- 
dent and  secretary  to  convey  a  water  right  which  the  corporation 
agreed  to  deliver,  and  had  not  authorized  them  to  convey  any 
interest  in  the  canal  or  pipe  line  of  the  corporation,  the  convey- 
ance of  an  undivided  interest  therein  is  unauthorized  and  void, 
and  not  merely  voidable. — Id. 

36.  Parol  Acts  of  Ratification. — The  conveyance  of  the  real  prop- 
erty of  a  corporation  which  is  unauthorized  and  void  cannot  be 
validated  by  parol  acts  of  ratification  and  acquiescence. — Id. 

37.  Voidable  Contract  between  Corporation  and  Director — Es- 
toppel— Burden  of  Proof. — ^A  contract  between^ a  corporation 
and  one  of  its  directors,  by  which  such  director  obtains  prop- 
erty of  the  corporation,  or  some  other  advantage  to  himself,  is 
not  absolutely  void,  but  is  voidable  only  at  the  instance  of  the 
corporation  or  of  its  stockholders,  who  may  be  estopped  from 
questioning  its  validity,  either  by  express  ratification  or  by  their 
laches  or  acquiescence ;  and  the  burden  of  proof  to  establish  such 
estoppel  is  upon  the  director  claiming  the  benefit  of  the  contract. — 
Id. 

38.  Right  to  Avoid  Contract  not  Assignable. — The  right  to  avoid 
a  contract  between  a  corporation  and  its  directors  must  be  exer- 
cised by  the  corporation  itself  or  a  stockholder  acting  for  it,  and 
cannot  be  transferred  to  another. — Id. 

39.  Equitable  Action — Enforcement  of  Voidable  Contr.\ct  against 
Assignee — Fraud — Quitclaim  Deed. — In  a  purely  equitable  action, 
where  the  rights  of  the  plaintiff  depend  entirely  upon  a  voidable 
contract  between  a  corporation  and  its  directors,  the  plaintiff 
must  show  the  existence  of  the  facts  upon  which  the  validity  of 
the  contract  depends  as  against  the  assignee  of  the  corporation; 
but  if    the  defendant    claims    only  under  a  quitclaim  deed    from 

'  the  corporation,  and  does  not  otherwise  connect  himself  with 
the  rights  of  the  stockholders,  the  rule  does  not  apply,  unless  the 
case  of  the  plaintiff  discloses  actual  fraud,  and  the  defendant  in 


Digitized  by  LjOOQIC 


712  Costs.  [109  Cal. 

such  case,  not  having  been  injured  by  the  transaction,  cannot  be 
heard  to  complain  of  it. — Id, 
See  Municipal  Corporations;  Savings  Banks. 

COSTS.    See  Mortgages,  3;  New  Trial,  4. 

COUNTIES. 

1.  Neglect  of  Officers — ^Liability  ^t  Common  Law. — ^At  common 
law  an  action  does  not  lie  against  a  county;  and  in  the  absence  of 
some  constitutional  or  statutory  provision  counties  are  to  be  treat- 
ed as  political  divisions  of  the  state,  created  for  convenience,  and 
not  liable  for  damages  caused  by  the  neglect  of  its  officers  or  agents. 
Tyler  v.  Tehama  County,  618. 

2.  Constitutional  Law — Damage  to  Pri\'ate  Property — Liability 
OF  CouNTY.^Under  the  new  constitution  of  1879^  which  provides 
that  private  property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation  having  been  first  made  or  paid  into 
court  for  the  owner,  a  county  is  liable  for  consequential  damages 
to  a  private  owner  resulting  from  the  construction  of  the  abut- 
ment of  a  bridge  erected  by  the  county,  by  which  the  water  is 
turned  toward  his  land,  cutting  away  portions  thereof,  and  de- 
stroying improvements  thereon. — Id. 

3.  Authority  of  Supervisors  to  Erect  Bridge — Erection  upon  Pri- 
vate Land. — The  board  of  supervisors  of  a  county  have  authority  to 
erect  bridges  and  to  determine  the  place  of  such  erection;  and  if 
from  necessity,  or  by  mistake,  they  erect  a  bridge  outside  of  the 
limits  of  the  highway  upon  private  land,  the  county  cannot,  upon 
that  ground,  while  maintaining  the  bridge  for  public  use,  repudi- 
ate the  action  of  the  board,  and  refuse  to  compensate  the  person 
whose  property  has  been  taken  or  damaged  by  the  construction  of 
the  bridge. — Id. 

4.  Action  for  Compensation. — If  the  property  of  the  plaintiff  is  in 
fact  taken  for  public  use,  without  first  having  been  compensated 
and  paid  for,  he  may  recover  compensation  therefor  in  an  appro- 
priate action,  notwithstanding  the  mode  of  taking  is  unauthorized; 
and  if,  by  such  taking  or  use,  other  property  of  the  plaintiff  is 
damaged,  he  may  recover  for  such  injury. — Id. 

5.  Work     Done    by     Contractor    for     County. — It    is     immaterial 

whether  the  work  of  building  the  obstruction  which  caused  the 
injury  to  plaintiff's  land  was  done  by  the  bridge  company  or  by 
some  one  else  if  it  appears  that  it  was  done  under  the  direction 
and  according  to  the  plans  and  specifications  furnished  by  the 
board  of  supervisors,  and  that  the  work,  when  completed,  was 
accepted  by  them. — Id. 

6.  Constitutional  Law — County  Government  Act — Estates  of  De- 
ceased Persons — Fees  of  Clerk — Percentage  of  Appraised 
Value. — Section  195  of  the  County  Government  Act,  which  pro- 
vides that  in  counties  of  the  thirty-third  class,  in  addition  to  the 
prescribed  list  of  clerk's  fees  in  respect  to  estates  of  deceased  per- 
sons, that  he  shall  collect  ten  dollars  for  each  five  thousand  dollars, 
and  one  dollar  for  each  additional  one  thousand  dollars  in  value, 
as  shown  by  the  inventory,  is  unconstitutional  and  void,  being 
in  violation  of  section  4  of  article  XI  of  the  state  constitution, 
which  commands  the  legislature  to  establish  a  uniform  system 
of  county  governments,  and  also  of  section  11  of  article  I,  which 
requires  that   all  laws  of  a  general    nature  shall   have  a  uniform 
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operation,  and  it  is  also  repugnant  to  subdivision  33  of  section  '25 
of  article  IV,  forbidding  local  or  special  laws,  in  all  other  cases 
where  a  general  law  can  be  made  applicable. — Bloss  v.  Le^vis,  493. 

7.  Classification  of  Counties — Limited  Purpose. — The  provisions 
of  section  5  of  article  XI  of  the  constitution  authorizes  a  classifi- 
cation of  counties  only  for  the  purpose  of  regulating  the  com- 
pensation of  county  officers  according  to  their  duties,  and  this 
purpose  is  not  promoted  nor  affected  in  any  degree  by  the  pro- 
vision for  collecting  a  percentage  upon  the  inventory  value  of 
the  estates  of  deceased  persons,  which  is  required  to  be  paid 
into  the  county  treasury  for  the  use  of  the  county. — Id. 

8.  Test  of  General  Law. — Although  a  law  is  general  and  con- 
stitutional when  it  applies  equally  to  all  persons  embraced  in  a 
class  founded  upon  some  natural  or  intrinsic  or  constitutional  dis- 
tinction, it  is  not  general  or  constitutional  if  it  confers  particular 
privileges  or  imposes  peculiar  disabilities  or  burdensome  condi- 
tions, in  the  exercise  of  a  common  right,  upon  a  class  of  per- 
sons arbitrarily  selected  from  the  general  body  of  those  who 
stand  in  the  same  relation  to  the  subject  of  the  law. — Id. 

9.  County  Indebtedness — Election — Assent  of  Two-thirds  of  Elec- 
tors— Constitutional  Law. — ^The  provision  of  section  18  of  arti- 
cle XI  of  the  constitution,  prohibiting  a  county  from  incurring 
any  indebtedness  exceeding  in  any  year  its  annual  revenue, 
"without  the  assent  of  two-thirds  of  the  qualified  electors  voting 
at  an  election  to  be  held  for  that  purpose,"  only  requires  the  as- 
sent of  two-thirds  of  such  electors  as  vote  on  the  proposition  of 
incurring  the  indebtedness;  and  if  the  proposition  be  submitted 
at  a  general  election,  it  does  not  require  the  assent  of  two- 
thirds  of  all  the  electors  who  voted  thereat. — Hozvland  v.  Board  of 
Supervisors,  152. 

10.  Special  and  General  Election. — The  election  on  the  proposition 
of  incurring  the  indebtedness,  although  held  on  the  same  day 
and  at  the  same  place  as  the  general  election,  in  pursuance  of 
the  privilege  given  by  the  act  of  1891,  page  295,  is  in  legal  ef- 
fect a  special  election. — Id. 

11.  Interest  Tax — Sinking  Fund. — The  further  requirement  of  such 
section  of  the  Constitution,  that  *'l)efore  or  at  the  time  of  incurring 
such  indebtedness  provision  shall  be  made  for  the  collection  of  an 
annual  tax  sufficient  to  pay  the  interest  on  such  indebtedness  as  it 
falls  due,  and  also  to  constttute  a  sinking  fund  for  the  payment  of 
the  principal,"  does  not  require  that  at  the  time  of  the  sale  or 
issuance  of  bonds,  or  the  incurrence  of  the  bonded  indebtedness,  a 
sinking  fund  or  interest  tax  be  levied.  It  only  requires  that  at 
or  before  such  time  provision  shall  be  made  for  their  collection. — 
Id. 

12.  Constitutional  Law — Witness  Fees — Void  Provision  of  County 
Government  Act. — Subdivision  16  of  section  190  of  the  County 
Government  Act,  which  provides  that  in  counties  of  the  twenty- 
eighth  class  alone  every  person  subpoenaed  as  a  witness  in  a 
criminal  case  before  the  superior  court  shall,  subject  to  the  dis- 
cretion of  the  judge  thereof,  be  entitled  to  the  same  per  diem 
and  mileage  as  jurors  in  like  case  for  each  actual  uay's  attend- 
ance, is  unconstitutional  and  void,  as  being  special  legislation, 
and  not  having  a  uniform  operation  as  required  by  section  11  of 
article  I  of  the  constitution. — Turner  v.  County  of  Siskiyou,  332. 
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13.  General  Law — Classification  of  Counties — Uniformity  of 
County  Governments. — ^The  County  Government  Act  is  a  general 
law,  and  as  such  must  have  a  uniform  operation ;  and  the  provision 
for  the  classification  of  counties  -under  section  5  of  article  XI  of 
the  constitution  only  permits  them  to  be  classified  for  the  pur- 
pose of  regulating  the  compensation  of  public  ofRcers  therein 
enumerated,  but  in  all  other  respects  the  legfislature  is  required 
to  establish  a  system  of  county  government  which  shall  be 
uniform  throughout  the  state. — Id, 

14.  Unconstitutional  Discretion  of  Judge — Special  Legislation. — 
A  provision  giving  discretion  to  the  judge  of  a  court  in  the  coun- 
ties of  a  specified  class  as  to  the  allowance  of  witness  fees  in 
criminal  cases,  without  requiring  any  facts  to  be  found  or  con- 
clusion reached  judicially,  and  making  the  allowance  depend  upon 
the  absolute  will  of  the  judge,  is  a  violation  of  section  25  of 
article  IV  of  the  constitution,  forbidding  special  legislation  regu- 
lating county  business. — Id. 

CRIMINAL  LAW. 

1 .  Pleading — ^Jeopardy — Former  Acquittal — Mistrial. — ^Where  a  de- 
fendant accused  of  crime  has  been  convicted  of  the  same  offense 
under  an  information  which  the  appellate  court  held  to  be  defective, 
and  to  justify  a  motion  in  arrest  of  judgment,  the  mistrial  under 
the  defective  information  cannot  operate  as  an  acquittal,  or  as  a 
bar  to  further  proceedings  under  a  subsequent  proper  indictment 
by  the  grand  jur>'  for  the  same  offense. — People  v.  Eppinger,  294- 

2.  Arrest  of  Judgment,  When  an  Acquittal. — An  arrest  of  judg- 
ment operates  as  an  acquittal  only  when  no  evidence  has  been 
shown  sufficient  to  charge  the  defendant  with  any  offense;  but  it 
is  not  necessary  that  the  evidence  should  be  sufficient  to  convict 
him. — Id. 

3.  Arraignment — Misstatement  in  Minutes  of  Court — Irregular- 
ity NOT  Affecting  Substantial  Rights. — ^Where  the  minutes 
of  the  court  show  that  the  defendant  was  arraigned  upon  an 
information  charging  forgery,  whereas,  in  fact,  it  was  upon 
an  indictment  charging  him  with  uttering  a  fictitious  instrument, 
a  copy  of  which  indictment  was  given  to  him,  whereby  he  was 
fully  informed  of  the  nature  of  the  charge  against  him,  and 
answered  to  it  by  his  pleas,  the  ministerial  irregularity  in  the 
minutes  does  not  affect  any  substantial  right  of  the  defendant, 
and  is  not  ground  for  reversal  of  a  judgment  of  conviction. — Id. 

4.  Power  of  Court  to  Correct  Minutes — Disregard  of  Irregular- 
ity.— The  trial  court  has  the  power  to  correct  its  minutes  to  make 
them  import  verity,  and  any  mere  irregularity  in  them  must  be 
disregarded. — Id.  ' 

5.  Construction  of  Erroneous  Verdict — Charge  of  Prior  Con- 
viction— Omission  to  Find. — ^Where  a  defendant  accused  of 
making,  uttering,  and  passing  a  fictitious  check,  and  with  having 
suffered  a  prior  conviction  of  petty  larceny,  pleaded  the  general 
issue  of  not  guilty,,  and  the  jury  failed  to  find  specifically  upon 
the  issue  of  prior  conviction,  and  returned  a  verdict  finding  the 
defendant  guilty  as  charged,  the  verdict  rendered  is  erroneous 
in  not  finding  upon  that  special  issue,  but  should  be  treated  as  a 
finding  against  the  defendant  upon  the  crime  charged,  and  in 
favor  of  the  defendant  upon  the  question  of  prior  conviction. — Id, 
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6.  Uncertainty  in  Judgment — Discretion  of  Court — Presumption 
— ^Reversal  upon  Appeal. — Where  the  judgment  upon  the  ver- 
dict was  for  the  term  of  fourteen  years,  made  absolute  by  sub- 
division 2  of  section  667  of  the  Penal  Code,  upon  a  prior  con- 
viction, it  must  be  presumed  that  the  trial  judge  treated  the 
general  verdict  as  including  a  finding  in  favor  of  the  truth  of 
the  charge  of  prior  conviction,  and  did  not  exercise  his  discre- 
tion under  section  476  of  the  Penal  Code  to  impose  any  sentence 
to  the  extreme  limit  of  the  law,  and  in  such  case  the  judgment 
must  be  reversed,  with  directions  to  the  trial  judge  to  pronounce 
a  judgment  and  sentence  upon  the  defendant  in  the  exercise 
of  his  discretion  upon  the  facts  and  circumstances  of  the  case, 
designating  the  offense  as  charged  in  the  indictment,  without 
reference  to  the  charge  of  prior  conviction. — Id. 

7.  Decision  of  Jury — Evidence — Appeal. — The  decision  of  a  jury  in  a 
criminal  case,  upon  legal  evidence,  is  absolutely  final  and  not  sub- 
ject to  review  upon  appeal. — People  v.  Maroney,  277. 

8.  Conviction  for  Lesser  Crime. — A  defendant  who  is  convicted  of 
burglary  in  the  second  degree,  upon  evidence  which  showed 
that  the  crime  could  only  have  been  burglary  in  the  first  degree, 
is  not  prejudiced  by  such  error,  and  cannot  object  thereto  on 
appeal. — Id. 

9.  Defendant  Charged  by  Alias  Name — Prior  Convictions. — Where 
an  indictment  is  directed  against  a  defendant  by  his  true  name,  and 
also  by  a  number  of  pseudonyms,  and  charges  him  with  the  con- 
viction of  prior  offenses  under  each  of  such  names,  it  is  not  error, 
in  reading  the  indictment  to  the  jury,  to  also  read  to  them  such 
list  of  pseudonyms,  although  the  part  of  the  indictment  containing 
the  averments  of  prior  convictions  was  not  read  because  the  de- 
fendant admitted  them. — Id. 

10.  Power  of  Legislature — Different  Places  of  Punishment  FOit 
Same  Offense. — ^The  legislature  has  power  to  provide  different 
places  of  punishment  for  the  same  offense,  and  may  provide  that 
when  imprisonment  is  ordered  by  the  police  court  of  a  city  it  may 
be  suffered  in  the  city  prison  or  jail,  although  the  same  offense, 
when  committed  in  a  county  outside  of  the  limits  of  the  city,  is 
made  punishable  by  imprisonment  in  the  county  jail. — Matter  of 
Ambrosewf,  264. 

11.  Presentment  by  Grand  Jury — Misdemeanor  —  Constitutional 
Law — ^Jurisdiction — Habeas  Corpus. — Under  the  constitution  of 
1879,  the  grand  jury  has  no  authority  to  make  a  presentment  as  a 
mode  of  charging  a  person  with  a  public  offense,  and  as  the  superior 
court  has  no  jurisdiction  to  try  a  misdemeanor,  and  there  is  no 
provision  for  a  justice's  or  police  court  to  try  a  misdemeanor  prose- 
cuted by  indictment  or  information,  a  presentment  by  a  grand  jury 
for  a  misdemeanor  can  give  no  authority  for  the  arrest  of  a  person 
charged  therewith,  and  a  person  so  arrested  will  be  discharged  upon 
habeas  corpus. — Matter  of  Grosbois,  445. 

12.  Abrogation  of  Provisions  of  Penal  CooE.-^The  provisions  of 
the  Penal  Code,  properly  adopted  under  the  former  constitution, 
respecting  presentments  by  the  grand  jury,  were  abrogated  by 
the  constitution  of  1879. — Id. 

13.  Circumstantial  Evidence — Moral  Certainty — Rea. son  able  Doubt. 
To  warrant   the   inference  of  legal  guilt   from  circumstantial  evi- 
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dence,  a  conviction  in  the  minds  of  the  jurors  to  a  moral  certainty 
and  beyond  a  reasonable  doubt,  arising  from  the  evidence  of  the 
defendant's  guilt,  is  sufficient,  and  an  absolute  or  mathematical 
demonstration  of  guilt  is  not  required. — People  v.  Bellamy,  6io. 

14.  Ass.\ULT  WITH  Intent  to  Commit  Mayhem. — In  a  prosecution  for 
an  assault  with  intent  to  commit  mayhem,  evidence  showing  a 
threat  or  attempt  by  the  defendant  to  assault  the  prosecuting  wit- 
ness with  a  gun  which  formed  part  of  the  same  transaction  in  which 
the  offense  charged  was  committed,  is  admissible  as  part  of  the 
res  gestae. — People  v.  Demasters,  607. 

15.  Burglary — Conviction  of  Attempt  in  Second  Degree. — A  de- 
fendant informed  against  for  the  crime  of  burglary  may  be  con- 
victed of  an  attempt  to  commit  burglary  in  the  second  degree, 
where  the  evidence  tends  to  sustain  a  verdict  of  burglary  in  the 
first  degree. — People  v.  Lozven,  381. 

16.  Review  of  Evidence  upon  Appeal — ^Jurisdiction. — The  appellate 
court  has  no  jurisdiction  in  criminal  cases  to  review  the  evi- 
dence, although  questions  of  law  often  arise  from  the  evidence 
of  which  the  appellate  court  has  jurisdiction. — Id. 

17.  Homicide — Evidence — Hearsay — Declarations  of  Defendant. — 
Upon  the  trial  of  a  defendant  accused  of  murder,  a  con- 
versation between  the  mother  of  the  deceased  and  the  de- 
ceased, more  than  three  days  before  the  homicide,  after  he  had 
received  a  letter  from  the  defendant,  which  conversation  did  not 
occur  at  the  time  of  the  receipt  of  the  letter,  and  had  no  refer- 
ence to  it,  is  not  part  of  the  res  gestae,  and  is  purely  hearsay,  and 
inadmissible. — People   v.    Sluittuek,  673. 

18.  Incompetent  Proof  of  Motive. — The  declarations  of  the  deceased 
are  not  competent  to  show  malice,  deliberation,  or  motive  for  the 
homicide. — Id. 

19.  Objection  to  Evidence — Question  as  to  Action — Proof  of  Dec- 
larations—Prejudicial Error. — Where  the  question  which  called 
out  an  incompetent  conversation  of  the  deceased  with  his  mother 
was  in  response  to  the  question,  "What  did  he  do  then?"  an  ob- 
jection and  exception  to  the  question,  which  was  evidently  in- 
tended and  understood  by  all  parties,  including  the  court,  as 
covering  the  proof  of  declarations  which  was  given  in  answer 
to  the  question,  will  not  be  criticised  in  order  to  find  a  reason 
for  not  considering  it,  and  the  error  in  admitting  what  the  de- 
ceased said  in  answer  to  the  question  necessitates  a  reversal  of  a 
judgment  of  conviction. — Id. 

20.  Defense  of  Insanity — Declarations  of  Defendant  to  Medical 
Witness— Province  of  Jury. — Where  a  medical  witness  was 
called  by  the  defense  to  show  the  mental  condition  of  the  de- 
fendant and  to  establish  the  defense  of  insanity,  the  declarations 
and  statements  of  the  defendant  to  the  physician  as  to  her 
symptoms  and  past  sufferings,  which  constitute  in  part  the  basis 
upon  which  the  opinion  of  the  expert  is  based,  and  are  by  him  de- 
clared to  be  necessary  to  enable  him  to  form  an  opinion  as  to 
the  nature  of  the  disease,  are  admissible  in  evidence;  and  it  is 
for  the  jury  to  estimate  the  value  of  the  reasons  given  for  the 
opinion,  and  to  determine  whether  the  sufferings  were  feigned^ 
and  they  may  form  an  independent  judgment  upon  the  facts. — Id. 

21.  Correspondence  between  Deceased  and  Daughter  of  Defend- 
ant— Knowledge  of  Defendant. — Where  the  defense  of  the  dc- 
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fendant  excused  the  homicide  upon  the  ground  of  insanity  caused 
by  excitement  at  the  discovery  of  improper  relations  between 
the  deceased  and  her  daughter,  when  she  had  believed  that  the 
intentions  of  the  deceased  were  honorable,  correspondence  between 
her  daughter  and  the  deceased,  offered  for  the  purpose  of  show- 
ing dubious  expressions  in  the  letters,  without  proof  that  the 
defendant   knew   of   the   correspondence,   is   inadmissible. — Id. 

22.  Instructions — Testimony  of  Relatives  of  Defendant. — It  is  not 
proper  for  the  court  to  instruct  the  jury  that  they  should  bear 
in  mind  the  relationship  or  kinship  between  certain  witnesses  in 
behalf  of  the  defense  and  the  defendant,  and  that  the  jury  may 
consider  whether  their  position  and  interest  may  not  affect  their 
credibility. — Id. 

23.  Homicide — Self-defense  —  Evidence  —  Disputed  Possession  of 
Horses — Prior  Dispute. — Where  a  defendant  accused  of  homicide 
claimed  a  lien  for  a  promised  reward  for  finding  horses  belonging 
to  the  deceased,  and  the  homicide  was  committed  in  a  dispute  over 
the  possession  of  one  of  the  horses,  in  respect  of  which  the  de- 
fendant pleaded  self-defense,  evidence  of  a  prior  dispute  over  the 
other  horse,  and  as  to  what  occurred  in  an  attempt  to  retake  pos- 
session thereof  at  noon  of  the  day  of  the  affray,  and  what  occurred 
on  that  occasion,  in  reference  to  the  conduct  of  the  two  men  to- 
ward each  other,  is  admissible,  as  tending  to  enlighten  the  jury 
as  to  the  mental  attitudes  of  the  men  toward  each  other  at  the  time 
of  the  affray,  and  to  assist  in  determining  the  disputed  question 
as  to  which  in  fact  first  put  himself  in  the  wrong. — People  v. 
Heckcr,  451. 

24.  Rights  of  Finder  of  Lost  Property — Instructions. — Where  the 
homicide  took  place  in  connection  with  the  assertion  of  the 
rights  of  the  finder  of  lost  property  to  compensation  for  its  care 
and  preservation,  and  to  a  promised  reward,  it  is  error  to  refuse 
correct  instructions  respecting  such  rights,  and  respecting  the 
nature  of  his  lien  upon  the  property,  and  how  such  lien  could  be 
lost  or  extinguished,  it  being  a  question  of  primary  considera- 
tion for  the  jury  which  of  the  men  was  the  aggressor  at  the 
time  of  the  fatal  affray,  and  which  first  overstepped  the  boundar- 
ies of  the  law,  and  trespassed  upon  the  legal  rights  of  the  other. — 
Id. 

25.  Defense  of  Property. — One  is  not  justified  in  taking  human  life  to 
prevent  the  commission  of  a  mere  trespass;  though  any  person,  in 
defense  of  property,  has  the  legal  right  to  prevent  the  com- 
mission of  a  felony  attempted  by  violence  or  surprise,  and  in 
doing  so  may  use  all  necessary  force  even  to  the  taking  of  life. — 
Id. 

26.  Forcible  Trespass — Erroneous  Instruction. — Where  a  trespass 
is  forcible  against  personal  property,  an  owner  may  resist  it, 
but  he  is  not  justified  in  killing  the  trespasser  unless  it  is  neces- 
sary to  prevent  a  felonious  destruction  of  the  property,  or  to 
defend  himself  against  loss  of  life  or  great  bodily  harm;  and  it 
is  erroneous  to  instruct  the  jury  that  the  rights  of  a  defendant 
accused  of  murder  in  retaking  the  possession  of  personal  property 
were  to  be  governed  by  the  determination  of  the  jury  as  to  wheth- 
er or  not  he  was  endeavoring  to  take  possession  of  it  in  a 
peaceable  manner. — Id. 


Digitized  by  VjOOQ  IC 


718  Criminal  Law.  [109  Cal. 

CRIMINAL  LAW  (Continued). 

27.  Sfxf-defense.  upon  what  Dependent. — The  acts  which  a  de- 
fendant may  do  and  justify  under  the  plea  of  self-defense  de- 
pend   primarily  upon  his  own  conduct,  and  secondarily  upon  the 

.  conduct  of  the    deceased;    but  there  is  no  fixed  rule  applicable 
to  every  case. — Id. 

28.  Seeking  of  Quarrel. — Self-defense  is  not  available  as  a  plea  to  i 
defendant  who  has  sought  a  quarrel  with  the  design  to  force  a 
deadly  issue,  and  thus,  through  his  fraud,  contrivance,  or  fault, 
to  create  a  real  or  apparent  necessity  for  killing. — Id. 

29.  Inviting  Appearances  of  Necessity. — A  man  may  not  w^ickedly 
or  willfully  by  prearranged  duel,  or  by  consent  to  a  deadly  com- 
bat, invite  or  create  the  appearances  of  necessity,  or  the  actual 
necessity,  which,  if  present  to  one  without  blame,  would  justify 
the  homicide. — Id. 

30.  Reasonable  Belief  of  Imminent  Danger — Right  to  Stand 
Ground. — ^Where  one  without  fault  is  placed  under  circum- 
stances sufficient  to  excite  the  fears  of  a  reasonable  person  that 
another  designs  to  commit  a  felony  or  some  great  bodily  injury 
upon  him,  and  to  afford  grounds  for  reasonable  belief  of  immi- 
nent danger,  he  may,  acting  under  these  fears  alone,  slay  his  assail- 
ant, and  be  justified  by  the  appearances;  and  where  the  attack 
is  sudden  and  the  danger  imminent,  he  may  stand  his  ground  and 
slay  his  aggressor,  even  if  it  be  proved  that  he  might  more  easily 
have  gained  safety  by  flight. — Id. 

31.  Right  to  Pursue  Adversary. — One  acting  under  reasonable  fear 
of  imminent  danger  of  a  felony  or  some  great  bodily  injury  may 
pursue  and  slay  his  adversary,  provided  it  be  not  in  revenge, 
nor  after  the  defense  has  ceased. — Id. 

32.  Homicide  by  Ori(;inal  Assailant — Notice  of  Decuning  of  Com- 
bat.— Where  one  is  making  a  felonious  assault  upon  another,  or 
has  created  appearances  justifying  that  other  in  making  a  deadly 
counter  attack  in  self-defense,  the  original  assailant  cannot  slay 
his  adversary,  and  avail  himself  of  the  plea  of  self-defense,  unless 
he  has  first  in  good  faith  declined  further  combat,  and  has  fairly 
notified  his  adversary  that  he  has  abandoned  the  contest ;  and  if  the 
circumstances  are  such  that  he  cannot  so  notify  him,  it  is  the  first 
assailant's  fault,  and  he  must  take  the  consequences. — Id. 

33.  Inadequate  Provocation — Declining  of  Struggle — Imminent 
Danger — Homicide  in  Self-defense  without  Notice. — Where 
the  provocation  of  a  counter  assault  of  a  deadly  character  is  in- 
adequate, consisting  of  a  simple  assault  upon  the  person  of  an- 
other, or  a  mere  trespass  upon  his  property,  the  right  of  self- 
defense  is  not  lost  to  the  first  wrongdoer;  though  it  is  his  duty 
to  decline  the  strife,  and  to  withdraw  from  the  difficulty  if  he 
has  an  opportunity  to  do  so;  but  if  the  counter  assault  be  so 
sudden  and  perilous  that  no  opportunity  is  given  to  decline  or 
to  make  known  to  his  adversary  his  willingness  to  decline  the 
strife  and  he  cannot  retreat  with  safety,  the  greater  wrong  of 
the  deadly  assault  being  upon  his  opponent,  he  is  justified  in 
slaying  him  forthwith,  in  self-defense. — Id. 

34.  Instructions — Applicability  to  Evidence. — A  correct  instruction 
which  addresses  itself  to  a  theory  permissible  under  the  evidence 
should  be  given. — Id. 
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35.  Weight  of  Evidence — Instruction  as  to  Evidence — Absolute 
Moral  Certainty. — ^An  instruction  as  to  the  weight  of  evidence, 
which  declares  that  the  jury  must  be  convinced  of  the  guilt,  of 
the  defendant  to  an  absolute  moral  certainty,  in  order  to  con- 
vict, is  properly  refused. — Id. 

Z(i.  Construction  of  Instructions. — Instructions  given  are  to  be  con- 
strued together. — Id. 

yj.  Practice — Modification  of  Instruction — Concluding  Formula. 
If  an  instruction  asked  for  the  defense  is  proper,  it  is  the  better 
practice  to  allow  rather  than  to  eliminate  a  concluding  formula 
by  way  of  emphasis  to  the  effect  that,  "if  under  these  circum- 
stances he  killed  deceased,  you  must  find  as  your  verdict,  not 
guilty."— /rf. 

38.  Apparent  Necessity  for  Self-defense — Sudden  Jeopardy — Right 
TO  Stand  Ground. — To  justify  a  homicide  there  must  be  a  necessity, 
actual  or  apparent;  but  such  necessity  exists,  as  matter  of  law, 
when  an  innocent  person  is  placed  in  sudden  jeopardy;  and  the 
right  to  stand  one's  ground  should  form  an  element  of  instructions 
upon  the  necessity  of  killing  and  the  law  of  self-defense. — Id. 

39.  Juror — Challenge  for  Cause. — A  juror,  who  testifies  on  his  ex- 
amination that  he  had  formed  and  still  has  the  opinion  that  the  de- 
fendant was  not  guilty,  that  such  opinion  was  not  based  upoa 
public  rumor,  common  notoriety,  nor  statements  of  newspapers, 
and  that  it  would  require  considerable  evidence  to  change  it,  al- 
though he  would  try  to  act  fairly  and  impartially  in  the  case,  and 
thought  he  could  do  so,  may  be  challenged  by  the  prosecution  for 
cause. — People  v.  Fults,  258. 

40.  Rape — Peremptory  Challenges. — In  a  prosecution  for  rape  the  de- 
fendant, under  section  1070  of  the  Penal  Code,  is  restricted  to  ten 
peremptory  challenges  of  jurors. — Id. 

41.  Evidence. — On  the  cross-examination  of  the  prosecutrix,  who 
was  a  child  of  the  defendant,  the  latter,  in  endeavoring  to  show 
that  his  wife  was  hostile  to  him  and  favorable  to  the  prosecu- 
tion, asked  her  if  she  remembered  her  mother  saying  an3rthing 
''bad*'  about  him.  The  witness  answered,  "She  called  him  a  devil 
when  he  hit  her."  The  defendant  moved  to  strike  out  the  an- 
swer as  not  responsive  to  the  question,  which  motion  the  court 
denied.    Held,  that  the  ruling  was  not  erroneous. — Id. 

42.  Evidence    of    Other    Offenses. — In    a    prosecution    for    a    rape 

committed  by  the  defendant  upon  his  daughter,  a  child  under 
twelve  years  of  age,  evidence  of  other  rapes  and  acts  of  lewd- 
ness committed  by  him  upon  her  is  admissible,  in  explanation  of 
the  fact  that  there  was  no  outcry  and  no  pain  suffered  by  the 
child,  and  also  to  account  for  the  absence  of  laceration;  and 
the  defendant,  if  he  wished  the  court  to  instruct  the  jury  to 
limit  the  consideration  of  the  evidence  to  such  purposes,  should 
have  so  requested. — Id. 

43.  Testimony  of  Wife — Consent  of  Husband. — In  such  a  prose- 
cution it  is  not  error  to  permit  the  wife  of  the  defendant,  who 
was  called  as  a  witness  for  the  state,  to  testify,  without  the 
consent  of  the  defendant,  to  the  fact  that  she  is  his  wife,  and  re- 
sided at  the  place  where  and  at  the  time  when  the  crime  charged 
was  alleged  to  have  been  committed,  if  the  defendant,   when   a 
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witness  in  his  own  behalf,  testified  to  the  same  effect. — Id. 

44.  Seduction  under  Promise  of  Marriage — Consent. — ^The  gist  of 
the  offense  of  seduction  under  promise  of  marriage  is  the  accom- 

'plishment  of  the  act  by  means  of  such  promise  as  the  inducing  cause 
of  the  consent  of  the  one  seduced.  To  warrant  a  conviction,  it  is 
not  necessary  for  the  evidence  to  show  any  expresS  or  direct  refer- 
ence by  the  seducer  to  such  promise  as  a  means  to  accomplish  his 
purpose  or  that  the  consent  of  the  female  was  expressly  rested 
by  her  upon  such  consideration.  It  is  sufficient  if  the  circum- 
stances be  such  as  to  warrant  the  deduction  that  the  act  w^ould  not 
have  been  accomplished  without,  or  in  the  absence  of,  such  prom- 
ise,— People  V,  Wallace,  6ii. 

45.  Evidence  of  Prosecutrix. — A  statement  of  the  prosecutrix  in 
terms  that  she  did  not  consent  to  the  act  is  not  controlling  on  the 
jury  where  her  testimony  taken  as  a  whole  shows  that  she  did 
not  consent  in  express  terms,  but  that  her  objections  were  so 
far  overcome  by  defendant's  solicitations  that  she  yielded  a  re- 
luctant acquiescence  in  his  act. — Id. 

46.  Previous  Chastity. — On  the  trial  of  such  an  offense,  the  previous 
chaste  character  of  the  prosecutrix  is  one  of  the  elements  of  the 
offense  which  must  be  affirmatively  shown  by  the  prosecution. — Id. 

47.  Instructions. — Where  the  instructions  taken  as  a  whole  are  suf- 
ficiently expHcit,  the  defendant,  if  he  desired  a  more  specific  in- 
struction on  a  particular  point,  should  have  requested  it.  If  he 
does  not,  he  cannot  object  to  a  lack  of  explicitness  in  reference 
thereto. — Id. 

48.  Sodomy — Simple  Assault. — The  offense  of  simple  assault  is  not  an 
element  of  the  crime  of  sodomy  if  the  act  is  not  committed  w^ith 
or  upon  a  human  being,  or  if  done  or  attempted  with  the  consent 
of  the  other  party. — People  v.  Hickey,  275. 

49.  Instructions — Evidence. — ^On  a  trial  for  sodomy,  where  the  pros- 
ecution introduces  evidence  as  to  circumstances  of  guilt  arising 
upon  two  different  occasions,  which,  as  to  one  of  these  occa- 
sions, merely  disclosed  a  simple  assault,  it  is  error  for  the  court 
to  refuse  an  instruction,  at  the  request  of  the  defendant,  that, 
under  the  evidence,  he  might  be  convicted  of  a  simple  assault. — 
Id. 

DAMAGES. 

1 .  Damages  for  Construction  of  Railroad— Evidence — ^Depreciation 
OF  Value  for  Residence. — In  a  proceeding  to  recover  damages 
for  the  erection,  maintenance,  and  operation  of  a  railroad  in  a 
street  in  the  residence  portion  of  a  city,  and  in  front  of  the 
plaintiff's  residence,  evidence  is  admissible  to  show  a  deprecia- 
tion of  value  of  plaintiff's  lot  for  residence  purposes. — Abbott  v. 
Southern  Pac.  R.  R.  Co.,  282. 

2.  Inconvenience    and    Danger    to    Residents. — ^The    inconvenience 

and  danger  from  the  construction  and  operation  of  a  railroad  are 
considerations  which  naturally  operate  upon  the  minds  of  men  in 
purchasing  land  for  a  home,  and  are  proper  to  be  considered 
in  determining  the  value  of  a  lot  in  the  residence  portion  of  a 
city  in  front  of  which  the  road  is  operated. — Id. 
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3.  Amount  of  Depreciation — Erroneous  Element  in   Calculation 

OP  Value— Motion  to  Strike  out  Testimony. — Where  a  wit- 
ness testified  in  chief  as  to  the  market  value  of  the  block  of 
land  on  which  die  plaintiff  resided  before  the  railroad  was  con- 
structed in  the  street  in  front  of  it,  and  as  to  its  value  after 
the  road  was  built  through  the  street,  and  had  described  the 
changes  and  inconveniences  occasioned  to  the  street  by  the  cut 
and  fill  thereon,  the  fact  that  the  witness  in  the  course  of  his 
examination  and  on  cross-examination  made  statements  from 
which  it  might  be  inferred  that  the  question  of  the  value  of  the 
plaintiff's  land,  had  the  road  been  built  on  another  street,  en- 
tered into  and  became  an  erroneous  element  in  his  calculation 
of  market  value,  such  erroneous  element  goes  only  to  the  value 
of  the  testimony,  and  not  to  its  admissibility,  and,  while  a  proper 
subject  for  comment  before  the  jury  and  for  instructions  by  the 
court,  docs  not  require  the  court  to  grant  a  motion  to  strike  out 
the  whole  testimony  of  the  witness  as  to  the  facts  which  showed 
a  reduction  in  the  market  value. — Id. 

4.  Recovery    of    Damages — Negligence — Allowance    of    Interest- 

Discretion  OF  Jury— Erroneous  Instruction. — In  an  action  for 
negligence  causing  the  destruction  of  plaintiff's  property  by  fire, 
the  qnesCion  of  interest  upon  the  damages  allowed  must  be  left 
to  the  discretion  of  the  jury;  and  an  instruction  is  erroneous 
which  arbitrarily  requires  the  jury  to  add  interest,  from  the  date 
of  the  fire,  to  such  sum  as  th^r  might  find  to  be  the  amount  of 
the  damage  caused. — King  v.  Southern  Pac,  Co.,  96. 

5.  Verdict  for  Lump  Sum — Modification  of  Judgment — Reversal. — 

Where  the  jury  were  erroneously  instructed  as  to  the  allowance 
of  interest,  and  the  verdict  is  for  a  lump  sum,  a  modification  of 
the  judgment  cannot  be  made,  but  the  judgment  must  be  reversed, 
and  a  new  trial  granted. — Id. 

6.  Breach  of  Contract — Loss  of  Profits. — Under  a  contract  provid- 
ing that  one  ice  company  shall  take  all  of  the  ice  housed  and  stored 
by  the  other  company  for  a  period  of  five  years,  upon  breach  of 
the  contract  to  receive  the  ice  the  plaintiff  is  entitled  to  recover 
the  profits  which  would  have  accrued  to  it  on  the  ice  crop  to  the 
end  of  the  period  covered  by  the  contract,  as  the  direct  and  natural 
result  which  the  law  presumes  followed  the  breach  of  the  contract, 
and  such  profits  are  not  too  remote,  contingent,  or  speculative  to 
be  brought  within  a  reasonable  estimate  of  damages. — Tahoe  Ice 
Co.  v.  Union  Ice  Co.,  242. 

7.  Measure  of  Damages. — The  measure  of  damages  for  a  crop  of 
ice  harvested  which  the  purchaser  refused  to  receive,  and  a  part 
of  which  had  been  sold  and  the  remainder  left  on  hand,  is  the 
difference  between  the  contract  price  and  the  value  of  the  ice  sold 
and  left  unsold. — Id. 

8.  Pleading — Loss   of    Profits — Special    Damages. — Loss   of   profits 

which  are  the  direct  and  natural  result  of  the  breach  of  the  con- 
tract are   recoverable   under   the  general  allegation   of   damages, 
and  are   not  in  the    nature  of    special  damages,    which    must  be 
specially  pleaded. — Id. 
See  Counties.  1-5. 

DEBTOR  AND  CREDITOR.    See  Account. 
OIX.  CAL.-46 
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Uncertainty  of  Description. — A  deed  is  not  void  for  uncertainty  of 
description  where  it  contains  a  description  which  might,  by  ap- 
propriate evidence  of  the  facts  therein  referred  to,  be  shown  to  ap- 
ply to  the  property  in  controversy. — Fudrckar  v.  East  Rh'crsidc 
Irrigation  Dist.,  2Q. 

See  Corporations,  33-36,  39;  Execution,  i;  Husband  and  Wife, 
I,  2;  Judgment,  i. 

DESCRIPTION.    See  Deed. 

DIVORCE. 

1.  Alimony — Allowance  of  Counsel  Fees  —  Discretion.  —  The 
amount  to  be  allowed  for  alimony  and  counsel  fees  to  a  wife 
suing  for  a  divorce  is  within  the  discretion  of  the  trial  court; 
and,  until  it  is  made  to  appear  that  the  court  has  been  guilty  of 
an  abuse  of  discretion,  its  order  allowing  counsel  fees  cannot  be 
disturbed  upon  appeal,  and  the  mere  absence  from  the  record  of 
the  evidence  upon  which  the  order  was  based  does  not  authorize 
its  reversal. — Rose  v.  Rose,  544. 

2.  New  Allowance  of  Counsel  Fees. — The  court  cannot  know,  at 

the  commencement  of  the  action,  the  amount  of  labor  that  will 
be  required,  or  the  value  of  the  services  to  be  performed  in  the 
prosecution  or  defense  of  the  action  on  behalf  of  the  wife,  and 
there  is  no  rule  of  procedure  which  requires  it  to  fix  the  entire 
amount  of  counsel  fees  at  the  beginning  of  the  action,  or  to 
prevent  it  from  making  a  new  allowance  from  time  to  time,  as 
the  exigencies  of  the  case  shall  seem  to  demand. — Id. 

3.  Mode  of  Taking   Evidence. — In   taking  evidence   for  the  purpose 

of  determining  the  amount  of  the  allowance  of  counsel  fees  the 
court  is  not  trying  an  issue  in  the  case,  but  is  seeking  for  informa- 
tion as  the  basis  of  its  order,  and  is  not  bound  by  the  technical 
rules  of  evidence  applicable  to  controversies  between  litigants. — 
Id. 

4.  Averment  in  Complaint — Reasonable  Allowance — Further  Al- 
lowance.— The  court  is  not  precluded  from  making  a  new  and 
additional  allowance  of  tounsel  fees,  after  an  allowance  had  been 
made  shortly  after  the  commencement  of  the  action,  by  reason  of 
an  averment  in  the  complaint  that  a  sum  specified  therein  is  a 
reasonable  amount  to  be  allowed  as  counsel  fees  for  the  prosecu- 
tion of  the  suit,  and  the  court  may  exceed  said  sum  in  its  allow- 
ances, the  value  of  the  services  being  no  part  of  the  plaintifTs 
cause  of  action,  and  not  necessary  to  have  been  named  in  the  com- 
plaint.— Id. 

5.  Desertion — Failure  to  Provide — Pleading — Affirm ati\t:  Answer 
— Findings. — In  an  action  for  divorce,  for  w^illful  desertion  and 
for  failure  to  provide  the  necessaries  of  life,  where  the  answer 
takes  issue  upon  both  grounds  of  divorce  alleged  in  the  complaint, 
an  affirmative  defense  in  the  answer  alleging  that  the  defendant 
has  at  all  times  been  willing  and  has  repeatedly  offered  to  take 
plaintiff  and  their  minor  children  and  provide  for  them  the  neces- 
saries of  life,  and  to  perform  and  fulfill  toward  the  plaintiff  all  the 
obligations  of  a  husband,  does  not  present  any  new  issue  which 
requires  a  separate  finding;  and  findings  upon  the  issues  of  deser- 
tion and  failure  to  provide  fully  cover  and  include  all  the  facts 
alleged  in  the  affirmative  defense. — Terrill  v.  Tcrrill,  413. 
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6.  Sufficiency  of  Com^plaint — Evidence — Separate  Property  of 
Plaintiff — Immaterial  Question. — Where  a  divorce  is  sought 
for  willful  desertion,  and  also  for  failure  of  defendant  to  pro- 
vide for  the  plaintiff,  and  the  complaint  states  a  cause  of  action 
for  desertion,  which  is  supported  by  the  findings  and  judgment, 
the  question  whether  the  complaint  also  states  a  sufficient  cause 
of  action  for  failure  of  defendant  to  provide  for  the  plaintiff, 
and  whether  evidence  was  proper  to  the  effect  that  she  had 
separate  property  from  the  proceeds  of  which  she  had  a  support, 
is  immaterial.— /</. 

EASEMENTS. 

Right  of  Way — Servitudes  in  Gross — Assignability. — A  right  of 
way,  through  one  of  the  servitudes  in  gross  mentioned  in  section 
8o2  of  the  Civil  Code,  is  transferable  as  property  under  section  1044 
of  the  Civil  Code,  and  though  servitudes  merely  in  gross  were  not 
assignable  at  common  law,  they  are  assignable  as  property  under 
section  1044  of  the  Civil  Code. — Fudickar  v.  East  Riverside  Irriga- 
tion Dist.,  29. 
See  Water  and  Water  Rights,  i. 

EJECTMENT. 

Judgment  Quieting  Title — Res  Adjudicata. — In  an  action  of  eject- 
ment, a  prior  judgment  quieting  the  title  of  the  vendor  of  the 
defendants  as  against  the  plaintiff  is  res  adjudicata,  and  estops 
and  debars  the  plaintiff  from  prosecuting  the  action  of  ejectment 
against  the  defendants. — Hildrcth  v.  James,  299. 

ELECTION. 

1.  Election  Contest — Bill  of  Exceptions — Petition  to  Prove  Excei'- 
TiONS. — Where  a  bill  of  exceptions  allowed  by  the  judge  after  the 
trial  of  an  election  contest  consisted  of  the  reporter's  notes  of 
the  trial,  certified  by  the  judge  as  full,  true,  and  correct,  in  which 
notes  ballots  referred  to  as  contestant's  exhibits,  regularly  num- 
bered and  marked  with  the  knowledge  and  consent  of  the  courts 
such   marking  is   equivalent   to  an  express  order  of  the  court  to 

that  effect,  and  where  the  court  refused  the  request  of  the  con- 
testant upon  the  settlement  of  the  bill  of  exceptions  to  certify 
to  the  ballots  marked  as  exhibits,  or  to  photographs  thereof, 
upon  a  petition  by  the  contestant  under  section  652  of  the  Code 
of  Civil  Procedure  to  prove  the  exceptions  taken  upon  the  trial, 
the  appellate  court  will  order  the  ballots  to  be  certified  by  the 
judge  of  the  superior  court  for  the  inspection  of  the  appellate 
court. — Jennings  v.  Broicn,  290, 

2.  Allowance  of  Exception. — It  cannot  be  said  that  the  judge  of  the 

trial  court  has  allowed  an  exception  to  a  ruling  admitting  a  cer- 
tain ballot  in  evidence,  when  the  ballot  itself — the  very  thing  ob- 
jected to — is  excluded   from  the  bill. — Id. 

3.  Presumption  as  to  Condition  of  Ballots. — Ballots  marked  at 
the  trial  as  exhibits  are  presumed,  upon  a  petition  to  compel  the 
allowance  of  exceptions  by  inserting  them,  to  be  in  the  same  con- 
dition as  when  the  court  ordered  the  clerk  to  seal  them  up  and 
take  care  of  them;   and   if  it  should  be  contended  that   they  are 
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not  in  the  same  condition,  that  matter  can  be  inquired  into  in  the 
appellate  court. — Id. 
4.     Right   to    Prove   Exception. — It   seems   that   the   right  to  prove 
an  exception   involves  the   right,   when  necessary,  to  prove  upon 
what  the  exception  was  based. — Id. 

See  Counties,  9-11. 
EQUITY.    See  Fraud,  1-3. 
ESCROW.    See  Quieting  Title,  2. 

ESTATES  OF  DECEASED  PERSONS. 

I.  Administration  Statutory — Common  Law. — Proceedings  in  this 
state  for  the  administration  of  the  estate  of  deceased  persons  are 
purely  statutory ;  and  the  letter  and  spirit  of  the  system  established 
by  legislation  are  to  be  first  consulted,  and  the  statutor>'  rule  fol- 
lowed, in  any  case,  so  far  as  given,  before  resort  can  be  had  for 
guidance  to  the  rules  of  the  common  law. — Maddock  v.  Russell,  417. 

2-  Power  of  Administrator — ^Unauthorized  Extension  of  Credit. — 
An  administrator  is  required  by  statute  to  collect  all  debts  due  to 
the  estate,  and  is  answerable  for  the  amount  of  any  debts  remaining 
uncollected  through  his  fault,  and  must  settle  the  estate  with  rea- 
sonable dispatch ;  and  he  cannot,  without  the  authority  of  the  court, 
bind  the  estate  by  agreeing  to  delay  collection  of  a  debt  due  the 
estate  for  a  period  of  years,  in  order  to  determine  whether  a  con- 
tingent right  of  setoff  shall  become  absolute,  when  such  contin- 
gent right  has  not  been  presented  or  allowed  as  a  claim  against  the 
estate. — Id. 

3.  Conveyance  by  Decedent — Mortgage  for  Purchase  Money — 
Disputed  Title  —  Indemnity  —  Presentation  of  Contingent 
Claim. — Where  land  was  conveyed  by  the  decedent  in  his  life- 
time, by  deed  of  grant,  without  express  warranty,  and  notes  and 
a  mortgage  were  taken  by  him  for  the  unpaid  purchase  money, 
and  subsequently  thereto,  when  a  dispute  had  arisen  as  to  the 
title  of  a  part  of  the  land,  the  decedent  gave  a  contract  of  in- 
demnity to  his  grantee  agreeing  to  reimburse  the  grantee  for  any 
portion  of  the  land  lost  to  him  at  a  fixed  price  per  acre,  with 
interest  thereon,  such  agreement  does  not  modify  the  obligation 
of  the  notes  and  mortgage,  but  is  a  personal  promise  of  reim- 
bursement, creating  a  contingent  liability,  which  must  be  pre- 
sented to  the  administrator  for  allowance  as  a  claim  against  the 
estate;  and,  if  not  so  presented  within  the  time  fixed  by  statute, 
it  is  barred  forever. — Id. 

4.  Setoff — Rebate  from  Mortgaged  Notes — ^Loss  Barred  by 
Statute. — ^The  agreement  of  indemnity  could  not  gfive  a  right  of 
setoff,  unless  there  was  a  loss  within  its  meaning,  when  the 
notes  became  due  and  payable,  and  if  before  that  time  the  con- 
tingent claim  for  indemnity  for  loss  is  barred  by  statute  through 
nonpresentation  of  it  as  a  claim  against  the  estate  of  the  deceas- 
ed mortgagee,  no  loss  can  thereafter  be  a  proper  ground  for  re- 
bate from  the  amount  due  on  the  mortgage  notes. — Id. 

5.  Defense  to  Mortgage — Possession  of  Tr.\ct  not  Conveyed — 
Rescission— Restitution.— If  the  grantees  of  the  decedent  received 
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ESTATES  OF  DECEASED  PERSONS  (Continued). 

and  held  possession  of  land  not  described  in  the  deed  and  mort- 
gage, they  cannot  claim  rescission  as  a  defense  to  a  foreclosure 
of  the  mortgage  where  they  have  not  taken  the  steps  requisite 
to  entitle  them  to  rescind,  and  have  made  no  offer  to  redeliver  the 
possession  of  the  land  received,  nor  to  account  for  the  profits 
thereof,  and  a  mere  offer  in  the  answer  to  reconvey  the  land 
conveyed  is  not  sufficient. — Id, 

See  Corporations,  io;  Counties,  6,  7;  Fraud,  1-3,  5-7;  Mort- 
gage, 12,  13,  19^  20,  31-36;  Sale,  8-9. 

ESTOPPEL.  See  Ejectment;  Husband  and  Wife,  7;  Mortgage,  10; 
Public  Officers,  2,  7;  Savings  Banks,  4. 

EVIDENCE.  See  Contracts,  3-8;  Criminal  Law,  7,  8,  13,  14,  16-23, 
34,  35,  41-43,  45,  46,  49;  Damages,  i,  3;  Divorce,  3,  6;  Fraud, 
8-10;  Husband  and  Wife,  2;  New  Trial,  1-3;  Practice,  i,  2; 
Quieting  Title,  2. 

EXECUTION. 

1.  Execution  Sale — Sheriff's  Deed — Right  of  Possession — Counter- 

claim— Cross-action  for  Purchase  Money. — ^Where  the  plaintiff 
was  the  owner  of  a  prior  judgment  lien  upon  premises  which 
were  sold  under  execution  upon  his  judgment,  and  which  he  seeks 
to  recover  from  the  defendant,  and  the  defendant  had  received  a 
prior  deed  upon  a  sale  under  execution  upon  his  subsequent  judg- 
ment, whereupon  the  parties  entered  into  an  agreement  by  which 
the  plaintiff  agreed  to  purchase  the  defendant's  right  to  the 
premises,  and  to  pay  him  a  specified  sum  therefor,  without  any 
agreement  with  regard  to  the  possession  of  the  premises,  the  plain- 
tiff upon  receiving  his  deed  from  the  sheriff  is  entitled  to  posses- 
sion as  against  the  defendant,  and  the  defendant  cannot  counter- 
claim in  such  action,  nor  recover  by  cross-complaint  the  agreed 
purchase  money,  as  a  condition  of  letting  the  plaintiff  into  pos- 
session.— Yorha  v.  Ward,  107. 

2.  Execution    Sale — Claim    of    Property   Levied   upon — Statement 

OP  Grounds  of  Title. — A  written  claim  of  property  levied  upon 
in  the  hands  of  one  who  has  possession  without  title  for  the 
purpose  of  sale,  notifying  the  sheriff  that  the  claimant  is  the 
owner  of  the  property,  and  that  he  delivered  it  to  the  execution 
debtor  only  for  purposes  of  sale,  and  that  he  held  it  when  seized 
for  those  purposes,  and  not  otherwise,  sufficiently  states  the 
grounds  of  title  under  section  689  of  the  Code  of  Civil  Pro- 
cedure.— Vermont  Marble  Co.  v.  Brow,  236. 

See  Certiorari,  10. 

EXECUTORS  AND  ADMINISTRATORS.  See  Estates  of  De- 
ceased Persons. 

FEES.    See  Counties,  6,  7,  12-14. 

FINDINGS. 

I.  Surplusage.  —  Findings  which  are  otherwise  sufficient,  and 
cover  all  the  issues,  are  not  rendered  defective  by  the  addition  of 
a   further  finding  that  "each  and  all  of  the  allegations  and  avcr- 
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ments  in  plaintiff's  complaint  contained  are  true  and  correct,  ex- 
cept as  hereinbefore  otherwise  found,  and  that  all  the  denials 
of  the  answer  of  the  defendants  who  have  appeared  herein  are 
untrue,  except  as  hereinbefore  otherwise  found."  Such  addition- 
al finding  should  be  regarded  as  surplusage. — Hopkins  v.  IVarncr, 
133- 
2.  Judgment. — A  judgment  is  not  rendered  ineffective  by  reason  of 
being  contained  in  the  same  document  with  the  findings. — Id. 

See  Divorce,  5;  Statute  of  Limitations,  3. 
FORGERY.    See  Fraud,  1-3. 

FRAUD. 

1.  Wills — Forgery — ^Trusts — Equity  Jurisdiction. — A  court  of 
equity  has  no  jurisdiction  to  avoid  a  will,  or  set  aside  the  probate 
thereof,  on  the  ground  of  fraud,  mistake,  or  forgery,  this  being 
within  the  exclusive  jurisdiction  of  the  courts  of  probate;  and 
equity  will  not  give  relief  by  charging  the  executor  of  a  will  or 
a  legatee  with  a  trust  in  favor  of  a  third  person  alleged  to  have 
been  defrauded  by  the  forged  or  fraudulent  will,  where  relief 
could  be  afforded  in  the  court  of  probate  by  refusing  probate  of 
the  will  in  whole  or  in  part,  or  by  contesting  the  will  in  that  court, 
Langdon  v.  Blackburn,  19. 

2.  Probate  of  Wm.l — Presumption  of  Notice  of  Application — ^CoN- 

test  of  Will. — Where  a  complaint  in  equity  seeking  to  avoid  the 
probate  of  a  will  alleged  to  have  been  fraudulent  and  forged, 
and  under  which  the  defendants  are  alleged  to  have  conspired 
together  to  defraud  the  plaintiff's  intestate  out  of  one-fourth  in- 
terest in  the  estate,  and  to  obtain  a  decree  probating  the  forged 
will,  and  distributing  the  estate  to  themselves,  to  the  exclusion 
of  plaintiff's  intestate,  and  fraudulently  concealed  the  fact  from 
her  for  a  number  of  years,  it  must  be  presumed,  in  the  absence 
of  an  allegation  to  the  contrary,  that  a  proper  notice  of  the  ap- 
plication to  probate  the  will  was  published  and  sent  out  as  re- 
quired by  law,  and  that  plaintiff's  intestate,  who  was  then  re- 
siding in  the  state,  received  by  mail  a  notice  of  such  application; 
and,  being  thus  notified,  it  became  her  duty,  within  a  year  at 
least  after  its  probate,  to  make  inquiry  as  to  the  validity  and  con- 
tents of  the  will ;  and,  after  the  lapse  of  that  period,  the  will  can- 
not be  contested  in  cqui'ty  on  the  ground  of  alleged  fraud  and 
forgery. — Id. 

3.  Extrinsic   or    Collateral    Fraud. — Conceding,    without    deciding, 

that  the  rule  as  to  setting  aside  a  former  judgment  for  extrinsic 
or  collateral  fraud  applies  to  judgments  or  decrees  of  the  probate 
courts,  a  complaint  in  equity  seeking  to  annul  the  probate  of  a  will 
and  a  decree  of  distribution  thereunder,  which  is  filed  several 
years  after  the  distribution  of  the  estate,  and  in  which  it  is  al- 
leged that,  shortly  after  the  death  of  the  decedent,  the  defendants, 
to  carry  out  their  fraudulent  purpose,  caused  the  son  of  plain- 
tiff's intestate  to  visit  her,  and  inform  her  that  her  entire  interest 
in  the  estate  was  only  a  small  sum,  which  she  believed  to  be 
true,  and  received  said  sum  from  the  defendants  as  her  share, 
relying  upon  the  false  and  fraudulent  representation  thus  induced 
and  made,  and  that   she  rested  on  such  assurance  until  after  the 
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time  for  the  contest  of  the  will  in  the  probate  court  had  elapsed, 
but  not  alleging  that  the  son  said  anything  to  plaintiff's  intestate 
about  the  will  or  its  terms,  or  the  probate  thereof,  or  advised  or 
suggested  that  it  was  unnecessary  for  her  to  be  present  at  the 
hearing,  or  to  employ  counsel  to  represent  her  thereat,  or  to  make 
any  inquiries  about  the  will  or  estate,  does  not  show  such  ex- 
trinsic or  collateral  fraud,  within  the  meaning  of  the  rule,  as  will 
enable  the  plaintiff,  as  representative  of  her  estate,  to  claim  the 
relief  asked  for. — Id. 

4.  Assignment — Right   to   Sue  for   Fraud— Incident   of   Property 

Rights  Assigned. — The  general  rule  that  a  mere  right  to  complain 
of  fraud  is  not  assignable  applies  only  to  a  case  where  the  assign- 
ment carries  nothing  independent  of  the  right  to  sue  for  a 
fraud,  and  does  not  apply  to  a  case  where  the  right  to  sue  for  a 
fraud  is  merely  incidental  to  a  subsisting  property  right  which 
has  been  assigned,  and  which  is  intrinsically  susceptible  of  legal 
enforcement. — Emmons  v.  Barton,  662. 

5.  Estates  of  Deceased  Persons — ^Assignment  of  Allowed  Claims 

— ^Action  to  Set  Aside  Fraudulent  Conveyance, — Where  money 
claims  against  an  estate  have  been  allowed  by  the  executrix,  they 
may  be  assigned  to  one  of  the  creditors  for  the  purpose  of  suing 
to  set  aside  a  voluntary  conveyance  made  by  the  decedent  during 
his  lifetime  to  his  wife  for  the  alleged  purpose  of  hindering  and 
defrauding  his  creditors. — Id. 

6.  Parties — Duty  of  Executor — Rights  of  Creditors — Conveyance 
TO  Executrix. — Ordinarily  an  action  to  recover  property  fraudu- 
lently conveyed  by  a  decedent  in  his  lifetime  should  be  brought 
by  his  executor  or  administrator,  and  such  an  action  by  a  creditor 
will  not  lie,  unless  he  shows  that  he  has  exhausted  all  means  to 
procure  such  an  action  to  be  brought  by  the  proper  person;  but 
where  the  alleged  fraudulent  grantee  is  the  executrix,  a  suit  in 
equity  will  lie  in  favor  of  the  creditors  to  set  aside  the  fraudulent 
conveyance. — Id. 

7.  Judgment — Extent   of    Relief — Rights   of    Grantee — Assets   of 

Estate. — In  an  action  by  the  creditors  to  recover  property  fraudu- 
lently conveyed,  the  judgment  should  be  that  the  property  fraudu- 
lently conveyed,  or  so  much  thereof  as  is  necessary,  be  applied 
to  the  satisfaction  of  their  debts,  and  that  the  residue,  if  any, 
go  to  the  grantee;  and  the  property  cannot  go  into  the  assets 
of  the  estate  for  any  other  purpose  than  the  payment  of  the  debts, 
nor  can  the  residue  go  to  the  heir  who  stands  in  the  shoes  of  the 
fraudulent  grantor. — Id. 

9.  Evidence — Declarations  of  Husband  to  Wife  at  Time  of  Con- 
veyance— Privileged  Communication. — ^The  declarations  of  the 
husband  to  the  wife  at  the  time  of  the  conveyance  to  her  of  cer- 
tain property,  as  to  his  purpose  in  making  it,  are  privileged,  and 
it  is  error  to  compel  the  wife  to  testify  thereto;  nor  can  the 
creditors  or  heirs  of  the  husband  waive  the  privilege. — Id. 

9.  Statements  of  Husband  after  Conveyance. — Statements  of  the 
deceased  husband  concerning  the  title  to  the  property  made  after 
the  execution  of  the  conveyance  to  his  wife  are  inadmissible 
against  the  wife;  and  the  fact  that  the  husband  was  in  possession 
of  the  real  property  conveyed  at  the  time  of  the  subsequent  dec- 
larations does  not  change  the  rule. — Id. 
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10.  Conveyance  for  Love  and  Affection— Fraudulent  Intent- 
Question  OF  Fact — ^Insufficient  Evidence^Solvency  of  Grantor. 
A  conveyance  made  by  a  husband  to  his  wife  or  a  father  to  his 
child  is  valid  as  against  creditors,  although  the  consideration 
is  love  and  affection  alone,  unless  it  is  made  with  actual  intent 
to  defraud  creditors ;  and  the  fact  that  it  was  a  voluntary  convey- 
ance does  not  make  it  prima  facie  fraudulent;  but  in  order  to 
avoid  such  conveyance,  the  intent  to  defraud  creditors  must  be 
averred  and  proved  as  a  question  of  fact;  and  where  there  is  no 
evidence  before  the  jury  to  show  the  insolvency  of  the  grantor 
at  the  time  of  the  grant,  or  any  fraudulent  intent  on  his  part, 
but,  on  the  other  hand,  Uie  evidence  tends  to  show  that  he  then 
'  had  other  property  apart  from  that  conveyed  to  the  wife  sufficient 
to  pay  all  debts  which  he  then  owed,  the  evidence  is  insufficient 
to  justify  a  finding  of  intent  to  defraud  creditors. — Id. 

See  Judgment,  i;  Trademark. 
GIFT.    See  Interest,  2. 
GRANT.    See  Deed;  Vendor  and  Vendee. 
GRANTOR  AND  GRANTEE.    See  Mortgage,  i-io. 

GUARDIAN  AND  WARD. 

1.  Guardianship — ^Jurisdiction  of  Superior  Court — ^Notice  to  Par- 
ents— Finality  of  Appointment — ^Appeal — Habeas  Corpus. — ^The 
superior  court  has  jurisdiction  to  appoint  guardians  of  the  persons 
and  estates  of  minors;  and  where  a  petition  is  filed  by  a  person 
other  than  the  parents  of  a  minor  for  appointment  as  guardian, 
and  the  parents  are  served  with  notice  of  the  hearing,  and  ap- 
pear thereat,  the  action  of  the  superior  court  in  appointing  the  pe- 
titioner as  guardian  of  the  infant  is  in  the  nature  of  a  judg- 
ment, from  which  an  appeal  may  be  taken;  and,  unless  such  ap- 
peal is  taken  within  the  sixty  days  after  the  order  of  appointment 
is  entered,  it  becomes  final,  and  cannot  be  collaterally  attacked 
by  the  parents  upon  habeas  corpus. — Ex  parte  Miller,  643. 

2.  Construction  of  Code— Limitation  of  Jurisdiction. — Section 
203  of  the  Civil  Code,  which  provides  a  mode  of  determining  the 
abuse  of  parental  authority,  is  not  a  limitation  upon  the  juris- 
diction conferred  by  the  constitution  upon  the  superior  court,  nor 
upon  the  exercise  of  that  jurisdiction  authorized  by  section  243  of 
the  Civil  Code. — Id. 

3.  Notice  to  Parents — Case  Limited. — The  case  of  In  re  Hunt,  103 

Cal.  355,  is  limited  as  an  authority  to  a  case  where  the  custody 
of  the  children  is  taken  from  the  parents  without  notice  and 
hearing,  and  is  not  an  authority  against  the  jurisdiction  of  the 
superior  court  to  appoint  a  guardian  other  than  the  parents, 
where  the  parents  are  served  with  notice,  and  have  an  opportunity 
for  hearing  and  appeal. — Id. 

4.  Accounting. — Under  section  1773  of  the  Code  of  Civil  Procedure, 
an  application  to  compel  a  guardian  to  render  an  account  of  the 
estate  of  his  ward  may  be  made  by  any  person.  It  is  not  necessary 
for  such  applicant  to  have  an  interest  in  the  estate. — Trumplcr  v. 
Cotton,  250. 
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5.  Citation    to    Guardian — Service   by    Pubucation — ^Liability   of 

Sureties. — ^Under  sections  412,  1709,  1789,  and  1808  of  the  Code 
of  Civil  Procedure,  a  citation  to  a  guardian,  residing  without  the 
state,  to  present  his  account  for  settlement,  may  be  served  by 
publication,  in  the  manner  required  for  the  service  of  summons 
in  a  civil  action;  and  upon  such  service  being  made,  and  after 
the  failure  of  the  guardian  to  file  his  account,  the  court  may 
cause  it  to  be  made  up,  audited,  and  settled  upon  such  evidence 
as  may  be  adduced  on  behalf  of  the  ward,  and  may  refer  it  to 
some  proper  person  to  state  it.  And  a  settlement  so  made  is  bind- 
ing on  the  sureties  of  the  guardian. — Id. 

6.  Guardian's  Presumed  Consent  to  Service  by  Publication. — A 
guardian  who  receives  his  appointment  under  a  law  which 
prescribes  that  notice  may  be  served  by  publication  is  to  be 
regarded  as  assenting  in  advance  that  upon  leaving  the  state 
service  may  be  made  upon  him  by  publication. — Id. 

7.  Interest — Demand     on      Sureties     for     Payment — Pleading. — 

Such  sureties  cannot  be  held  liable  for  interest  in  excess  of  the 
penalty  of  their  bond,  until  a  demand  for  payment  has  been 
made  upon  them;  and  where  the  complaint  in  an  action  against 
them  avers  the  making  of  such  demand  after  a  specified  date, 
"and  previous  to  the  filing  of  this  complaint/'  it  cannot  be  as- 
sumed that  the  demand  was  made  until  the  last  moment  before 
filing  the  complaint. — Id. 

HABEAS  CORPUS.     See  Criminal  Law,  it  ;  Guardian  and  Ward,  i. 

HOMESTEAD.    See  Mortgage,  31,  33-36. 

HUSBAND  AND  WIFE. 

1.  Conveyance  to  Wife  —  Separate  Property  —  Presumption  — 
Amendment  of  Code. — Prior  to  the  amendment  of  section  164  of 
the  Civil  Code  made  in  1889,  property  conveyed  to  the  wife  by 
purchase  during  coverture  was  presumptively  community  property, 
though  the  wife  might  show  that  it  was  her  separate  property; 
but  a  deed  taken  by  the  wife  subsequent  to  that  amendment  is 
prima  facie  evidence  that  the  premises  purchased  are  the  separate 
property  of  the  wife. — Hcncy  v.  Pesolc,  53. 

2.  Support     of     Finding — Evidence — Declaration     of     Husband.— 

The  presumption  that  property  conveyed  to  the  wife  since  the 
amendment  of  section  164  of  the  Civil  Code  is  her  separate  prop- 
erty is  strengthened  by  showing  that  the  wife  advanced  part  of 
the  purchase  money  from  her  separate  estate,  and  by  her  own 
testimony,  and  proof  of  the  declarations  of  her  husband  at  the 
time  of  the  purchase  that  she  was  purchasing  it  for  herself  and 
was  going  to  pay  for  it,  and  that  she  could  have  it;  and  such 
testimony  is  sufficient  to  support  a  finding  that  the  property  was 
the  separate  property  of  the  wife. — Id. 

3.  Joining  of  Husband  in  Note  and  Mortgagk. — Where  it  appears 
that  the  property  was  purchased  by  the  wife  as  and  for  her  sep- 
arate property,  with  the  consent  of  the  husband,  and  that  the 
husband  paid  no  part  of  the  purchase  price,  the  mere  fact  that 
the  husband  joined  with  the    wife    in  a  note  and    mortgage    to 


Digitized  by  LjOOQ  IC 


730  Husband  and  Wife.  [109  Cal. 

HUSBAND  AND  WIFE  (Continued). 

secure  a  part  of  the  purchase  pricej  where  he  paid  nothing  on 
account  thereof,  does  not  rebut  the  deduction  that  it  was  the 
separate  property  of  the  wife. — Id. 

4.  Money    Borrowed   upon    Separate    Property. — Money    borrowed 

upon  the  security  of  the  separate  real  estate  of  one  of  the 
spouses  will,  in  the  absence  of  any  showing  to  the  contrary,  be 
treated  as  the  separate  property  of  the  party  owning  the  real 
estate. — Id. 

5.  Support  of  Family — Li.\bility  of  Wife — ^Agency. — ^The  husband 
must  maintain  his  wife  and  children,  save  under  exceptional  cir- 
cumstances; and  in  the  ordinary  case  where  the  wife,  living  with 
the  husband,  obtains  on  his  credit  supplies  needed  for  the  family, 

.  she  acts  as  agent  of  the  husband,  and  incurs  no  personal  liability,  in 
the  absence  of  a  contract  for  her  personal  credit,  and  such  con- 
tract will  not  be  implied  from  the  circumstance  that  she  person- 
ally obtains  the  goods. — Chaffee  v.  Browne,  211. 

6.  Charge  in  Equity  upon  Wife's  Separate  Estate — Insolvency 
OF  Husband,— There  can  be  no  charge  in  equity  upon  the  wife'? 
separate  estate  without  clear  proof  that  she  contracted  the  debt 
on  her  own  behalf,  or  intended  to  bind  her  separate  estate  for 
its  payment,  and  the  fact  that  the  husband  is  insolvent  or  una- 
ble to  sustain  the  whole  charge  of  the  family  support  does  not 
affect  the  rule. — Id. 

7.  Recital  of  Joint  Indebtedness  —  Estoppel  —  Consideration. — 
The  recital  in  a  mortgage  upon  the  wife's  property  to  secure 
the  husband's  antecedent  debt  that  she  and  her  husband  are 
jointly  and  severally  indebted  to  the  mortgagees  for  goods 
received  by  them  cannot  estop  the  wife  or  forbid  inquiry  into 
the  consideration  of  the  mortgage. — Id. 

See  Criminal  Law,  43;  Divorce;  Fraud,  8-10;  Mortg-\ge,  17. 
INDIAN  WAR  BONDS.    See  Intere.st. 
INFANTS.    See  Gu.xrdian  and  Ward. 
INJUNCTION.    See  Tradem.\rk,  i,  5. 
INSANITY.    See  Criminal  Law,  20. 
INSOLVENCY. 

1.  Proceeding  in  Rem — DrscH-\RCE  of  Assignee — ^Jurisdic- 
tion of  Court — Setting  Aside  Discharge — Newly  Discovered 
Right  of  Action. — ^A  proceeding  in  insolvency  is  a  proceeding 
in  rem,  or  at  least  quasi  in  rem,  and  by  the  adjudication  of  in- 
solvency the  property  of  the  insolvent  debtor  passes  from  him, 
and  comes  under  the  control  of  the  court;  nor  is  the  jurisdiction 
of  the  court  over  the  proceeding  lost  by  the  final  discharge  of  the 
assignee  in  insolvency  where  there  is  any  property  or  right  of 
action  remaining  unadministered ;  and  the  assignee,  after  his 
final  discharge,  upon  the  discovery  of  a  cause  of  action  to  recover 
property  of  the  insolvent,  may  procure  an  ex  parte  order  setting 
aside  his  discharge,  and  may  commence  such  action.— /?M^rf  v. 
Cooper,  682. 

2.  Assignee   an   Officer  of  Court. — The  assignee   in   insolvency   is 

but  the  hand  of  the  court,  and,  though  elected  by  the  creditors^ 
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derives  his  powers  from  and  discharges  his  duties  under  the 
direction  of  the  court,  and  is,  for  the  purposes  of  the  proceeding, 
an  officer  of  the  court. — Id. 

3.  Trust — Title    of    Assignee — Schedule    of    Insolvent. — The    as- 

signee is  a  trustee  for  the  insolvent,  and  the  title  to  all  of  the 
property  of  the  insolvent  debtor  has  passed  from  the  insolvent, 
and  vested  by  operation  of  law  in  the  assignee,  as  an  officer  of 
the  law  and  a  trustee  for  the  creditors;  nor  is  his  title  restricted 
to  property  or  demands  embrticed  in  the  schedule  filed  by  the 
insolvent, — Id. 

4.  Effect   of   Discharge   of   Insolvent — Remaining   Jurisdiction. — 

When  an  insolvent  receives  his  final  discharge  he  is  no  longer 
a  necessary  or  proper  party  to  any  subsequent  proceedings,  and 
that  adjudication,  so  far  as  it  is  personal,  is  final;  but  the  other 
jurisdiction  of  the  court  still  remains  until  the  property  which 
is  the  subject  of  the  trust  is  finally  disposed  of. — Id. 

5.  Effect    of    Newly    Discovered    Property — Settlement    of    As- 

signee's Account. — ^The  fact  that  the  assignee  believes  that  he 
has  disposed  of  all  of  the  property  of  the  insolvent  and  has 
settled  his  account  docs  not  divest  his  title  to  the  property  and 
rights  of  action  of  the  insolvent,  nor  end  the  proceedings  so  that 
they  may  not  be  revived  should  any  other  property  or  right 
of  action  be  discovered,  nor  is  the  assignee  authorized  or  cm- 
powered  to  reassign  or  convey  to  the  insolvent  any  subsequently 
discovered  property,  or  to  conceal  the  same,  or  refuse  to  recover 
it  and  distribute  the  proceeds  among  the  creditors. — Id. 

6.  Jurisdiction  of  Person  of  Assignee — Restoration  by  Consent. — 

The  court  not  having  lost  jurisdiction  of  the  subject  matter  by 
the  discharge  of  the  assignee,  any  loss  of  jurisdiction  of  his  per- 
son may  be  restored  by  his  consent. — Id. 

7.  Parties^ to  Subseouent  Proceedings. — The  only  parties  before 
the  court,  after  the  discharge  of  the  insolvent,  are  the  assignee 
and  the  creditors  who  are  represented  by  the  assignee  as  their 
trustee. — Id. 

8.  Effect  of  Discharge  of  Assignee. — The  effect  of  the  discharge 
of  an  assignee  upon  the  filing  of  his  final  account  is  merely  to 
discharge  him  from  liability  as  assignee  to  any  creditors  of  the 
insolvent  respecting  the  matters  accounted  for;  but  it  still  leaves 
him  with  all  his  powers  as  trustee  in  case  any  other  property  than 
that  disposed  of  in  his  accounts  should  be  discovered. — Id. 

9.  Construction    of    Code — Setting    Aside    Order    of    Discharge — 

Limitation  of  Time. — Section  473  of  the  Code  of  Civil  Pro- 
cedure, limiting  the  time  within  which  a  judgment  or  order  may 
be  set  aside  to  the  period  of  six  months  from  the  time  it  was 
taken,  has  no  application  to  an  order  discharging  an  assignee  in 
insolvency  from  liability  to  creditors,  and  the  court  has  power 
at  any  time  to  set  aside  such  discharge  in  recognition  of  the 
continuing  authority  of  the  assignee,  and  of  his  right  to  bring 
a  new  action  for  the  benefit  of  the  creditors. — Id. 

10.  Construction  of  Discharge  of  Assignee — Matters  not  Appear- 
ing IN  Account. — An  order  discharging  an  assignee  from  liabili- 
ty to  creditors  applies  only  to  matters  appearing  in  his  account 
to  which  the  creditors  have  had  an  opportunity  of  excepting,  and 
cannot  have  the  effect  to  relieve  him  from  responsibility  for  any 
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property  or  right  of  action  not  appearing  in  his  account,  whether 
the  assignee  then  knew  of  it  or  not. — Id. 

11.  Conveyance   to   Assignee — Duty   of   Clerk —    Pleading. — In  an 

action  by  the  assignee  to  recover  upon  a  liability  existing  in 
favor  of  the  insolvent,  where  the  complaint  alleges  an  order  auly 
made  appointing  the  plaintiff  as  assignee  of  the  insolvent  debtor, 
and  that  he  qualified  as  such  assignee,  and  entered  upon  the 
discharge  of  his  duties,  etc.,  it  cannot  be  objected  upon  general 
demurrer  that  the  complaint  does  not  allege  that  an  assigmnent 
of  the  insolvent's  property  was  made  to  the  assignee  by  the  clerk 
of  the  court;  but  in  the  absence  of  a  special  demurrer  going  to 
that  ground  it  must  be  presumed  that  the  clerk,  who  is  an  officer 
of  the  court  acting  under  its  direction,  discharged  the  duties 
specifically  enjoined  upon  him. — Id. 

12.  Sale  of  Stocks  on  Margin — Survival  of  Right  of  Action — 
Title  of  Assignee  of  Insolvent. — The  right  of  action  of  an  in- 
solvent debtor  to  recover  moneys  paid  by  the  insolvent  to  stock- 
brokers, for  the  purchase  and  sale  of  stocks  on  margin,  in  viola- 
tion of  article  IV  of  section  26  of  the  constitution,  would  sur- 
vive in  case  of  his  death,  and  passes  as  part  of  the  estate  of 
the  insolvent  to  his  assignee  in  insolvency. — Id, 

13.  Money  Paid  under  Void  Contract — Personal  Re.medy — Assign- 
ability of  Right. — ^There  is  no  distinction  between  money  paid 
imder  a  contract  declared  void  by  the  constitution  and  that  paid 
under  any  other  void  contract,  and  the  party  who  has  paid  the 
money  remains  the  equitable  owner  of  it ;  and  the  conferring  upon 
him  of  a  right  of  recovery  does  not  give  merely  a  personal  remedy 
to  such  owner,  but  his  right  of  action  to  recover  the  same  is 
capable  of  being  transferred  or  assigned  by  act  of  the  party  or 
of  the  law. — Id. 

See  Assignment,  i  ;  Certiorari,  i  ;  Claim  and  Delivery  ;  Mort- 
gage, 14. 

INSTRUCTIONS.    See  Criminal  Law,  22,  24.  26,   34-37,  47.  49;  Ma- 
licious Prosecution,  3,  6;  Railroads,  5;  Surety,  5. 

INSURANCE.    See  Mutu.vl  Benefit  Society. 

INTEREST. 

1.  Coupons  of  Indian  War  Bonds — Li.\bility  of  State. — ^The  state 
is  not  liable  to  pay  irfterest  upon  matured  coupons  of  the  Indian 
war  bonds  issued  under  the  act  of  1851. — Molincux  v.  State  of 
California,  378. 

2.  Constitutional  Law — Retrospective  Act — Gift  of  Interest. — 
The  legislature  cannot  by  a  retrospective  law  confer  a  right  to 
recover  legal  interest  from  the  maturity  of  coupons  upon  which 
there  was  previously  no  right  to  recover  interest;  and  such  law 
is  a  gift  within  the  prohibition  of  section  31  of  article  IV  of 
the  constitution;  and  no  moral  obligation  to  pay  interest  can 
make  the  statute  constitutional,  or  make  the  interest  so  author- 
ized other  than  a  gift. — Id. 

See  Damages,  4,  5;  Guardian  and  Ward,  7. 

JUDGE.     See  Practice,  7. 
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JUDGMENT. 

1.  Action  to  Set  Aside  Judgment — Fraudulent  Concealment — Deed 

Intended  as  Mortgage — Public  Inventory  of  Estate — Laches. 
An  action  to  cancel  and  set  aside  a  judgment  quieting  title  to 
land,  brought  more  than  five  years  after  the  entry  of  the 
judgment  sought  to  be  canceled,  is  barred  by  laches  and  gross 
carelessness  of  the  plaintiffs,  and  cannot  be  maintained  upon  al- 
legations that  the  plaintiff  in  the  action  to  quiet  title  had  only 
a  mortgage  interest  in  the  land  under  a  deed  absolute  on  its  face, 
and  had  fraudulently  concealed  the  fact  that  it  was  a  mortgage, 
where  it  appears  that  in  the  inventory  of  the  estate  of  the  grantee 
of  the  deed,  filed  by  the  administratrix,  who  was  plaintiff  fn 
the  action  to  quiet  title,  the  land  in  contest  was  stated  to  be  a 
mortgage  interest  of  the  grantee,  and  such  inventory  constituted 
a  public  record  at  the  time  of  the  action  to  quiet  title,  and  would 
have  been  evidence  of  the  fact  claimed  to  have  been  concealed. — 
Hildrcth  v.  James,  301. 

2.  Collateral   Attack    uton    Void   Judgment — Order   Refusing   to 

Vacate— Effect  of  Appeal.— Where  a  judgment  is  void  for 
want  of  jurisdiction  of  the  person  of  the  defendant,  appear- 
ing upon  the  face  of  the  judgment- roll,  its  validity  is  not 
affected  by  a  denial  of  a  motion  to  vacate  the  judgment  made  after 
the  lapse  of  many  years,  nor  by  the  affirmance  of  the  order  upon 
appeal,  nor  is  such  affirmance  conclusive  of  the  validity  of  the 
judgment  as  against  a  collateral  attack  thereupon  for  want  of 
jurisdiction  of  the  person. — Pioneer  Land  €0.  v.  Maddux,  633. 

3.  Effect  of  Affirmance  of  Void  Judgment. — The  affirmance  of  a 

void  judgment  upon  appeal  imparts  no  validity  to  the  judgment, 
but  is  itself  void  by  reason  of  the  nullity  of  the  judgment  ap- 
pealed from. — Id. 

4.  Vacation  of  Judgment  by  Default — Discretion. — A  default  inad- 

vertently permitted  by  a  party  having  a  substantial  defense  pre- 
sents a  case  in  which  great  latitude  should  be  exercised  in  set- 
ting it  aside;  and  an  order  setting  it  aside  will  not  be  reversed, 
unless  the  power  of  the  court  has  been  exercised  in  a  manner  which 
is  calculated  to  defeat  rather  than  to  advance  the  ends  of  justice. — 
Harbaugh  v.  Honey  Lake  etc.  Co.,  70. 

See  Appeal,  i,  4,  7,  8;  Assignment,  i;  Attachment,  i,  2,  7; 
Criminal  Law,  2,  6;  Damage.^,  5;  Ejectment;  Execution,  i; 
Findings,  2;  Fraud,  7;  Justice's  Court,  3;  Mortgage,  4,  6,  9. 
10;  Pleadings,  10;  Swamp  and  Overflowed  Lands,,  i. 

JURISDICTION.     See  Appeal,   11;  Certior.ari;   Criminal  Law,   ii, 
16;  Guardian  and  Ward,  1-3;  Justice's  Court. 

JURY  AND  JURORS.    See  Criminal  Law,  7,  9,  11,  20,  39,  40. 

JUSTICE'S  COURT. 

I.  Application  to  Set  Aside  Judgment  by  Default — ^Limitation 
op  Time  —  Notice  of  Hearing  —  Jurisdiction — Prohibition.—* 
Where  a  written  motion  to  set  aside  a  judgment  by  de- 
fault in  a  justice's  court  was  handed  to  the  justice  on  the 
evening  of  the  last  day  limited  for  the  making  of  the  application, 
with  a  request  that  the  justice  file  it,  but  the  justice  was  not  asked 
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to  act  upon  it,  and  the  counsel  for  the  opposite  party  was  not 
present  nor  notified  of  a  hearing  until  three  days  after  the  ex- 
piration of  the  time  limited  for  making  the  application,  the  court 
has  no  jurisdiction  to  grant  the  application,  and  a  writ  of  pro- 
hibition will  lie  to  prevent  further  action  thereon. — Spencer  v. 
Bran  ham,  336. 

2.  Mode  of  .A.pplying  for  Relief — Motion — Notice. — Application  for 

relief  against  a  judgment  by  default  must  be  by  motion,  and  the 
mere  making  of  a  written  application  is  not  sufficient;  but  the 
attention  of  the  court  must  be  called  to  it,  and  the  court  moved 
to  grant  it,  or  some  present  action  requested,  upon  notice  to  the 
opposite  party,  before  the  expiration  of  the  time  limited. — Id. 

3.  Continuance    of    Hearing — Jurisdiction. — Where    a    motion    has 

been  made  to  set  aside  a  default  within  the  time  limited,  the  court 
may  continue  the  hearing  for  argument  or  further  evidence  with- 
out loss  of  jurisdiction. — Id. 

4.  Demurrer   —    Notice     of      Hearing   —    Failure     of     Defend- 

ant to  Appear  or  Answer. — Where  a  demurrer  is  tiled  to 
a  complaint  in  a  justice's  court,  and  a  day  for  the  hearing  thereof 
is  fixed  by  the  justice,  and  notice  of  the  fact  is  served  upon  the 
defendant,  as  required  by  section  850  of  th*e  Code  of  Civil  Pro- 
cedure, the  court  has  jurisdiction,  under  sections  858  and  872  of 
such  code,  upon  the  failure  of  the  defendant  to  appear  at  the 
hearing,  to  overrule  the  demurrer  and  require  the  defendant  to 
answer  at  once,  and  upon  a  failure  so  to  answer  to  render  judg- 
ment by  default  in  favor  of  the  plaintiff. — StciK*art  v.  Justice's 
Court,  616. 

LACHES.     See  Judgment,  i. 

LANDLORD  AND  TENANT. 

1.  Joint    Lease   of    Mine    hv    Several   Owners  —  Right   to    Share 

Royalty. — A  joint  lease  may  be  made  by  adjoining  owners 
severally  owning  a  definite  part  of  a  mine  consisting  of  a 
deposit  of  bituminous  rock  and  asphaltum,  with  the  right  of  way 
thereto,  and  the  right  to  construct  such  buildings  on  the  land  as 
is  necessary  to  carry  on  the  work  of  mining,  and  may  reserve  a 
royalty  as  rent  to  be  paid  jointly  to  the  lessors  upon  each  ton  of 
bituminous  rock  and  liquid  asphaltum  mined;  and  each  lessor  is 
entitled  to  share  equally  in  the  royalty  thus  reserved,  regardless 
of  what  portion  of  the  mine  the  rock  is  taken  from. — Higgins  \\ 
California  etc.  Co.,  304. 

2.  Conveyance    by    One    Lessor    to    Lessee — Merger — Extinguish- 

ment OF  Rent  Pro  Tanto — Presumption — Mining. — ^Where  one 
of  the  lessors  who  made  the  joint  lease  conveyed  her  separate 
part  of  the  demised  premises  to  the  lessee,  the  effect  of  such  con- 
veyance is  to  merge  her  interest  in  the  leasehold  term  in  the 
estate  granted,  and  to  extinguish  pro  tanto  the  covenant  of  the 
lessee  to  pay  rent,  with  like  effect  as  if  the  lessors  had  been  ten- 
ants in  common ;  yet  the  other  lessor  would  thereafter  be  entitled 
to  receive  from  the  lessee  a  portion  of  the  royalty  proportionate 
to  the  comparative  value  of  his  part  of  the  demised  premises. 
And  such  value  will  be  presumed  to  be  one-half  of  the  royahy 
where  the  royalty  was  before  equally  divided  between  the  lessors. 
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and  he  will  be  entitled  to  demand  his  proper  share  of  the  royalty 
per  ton,  though  the  mining  is  done  exclusively  in  the  land  con- 
veyed by  the  other  lessor  to  the  lessee. — Id. 

3.  Construction    of    Lease — Number    of    Pounds    in    a    Ton. — A 

lease  agreeing  to  pay  a  specified  royalty  per  ton  for  each  gross 
ton  of  bituminous  rock  and  liquid  asphaltum  mined  is  to  be  con- 
strued as  referring  to  a  ton  of  two  thousand  pounds  avoirdu- 
pois, and  no  more. — Id. 

4.  Payment  of  Royalty — Removal  of  Rock — Transportation. — 
Where  the  lease  provides  that  payment  of  the  royalty  shall  be 
made  on  the  first  day  of  each  month  for  each  and  every  gross 
ton  of  bituminous  rock  and  liquid  asphaltum  which  the  lessee  may 
have  mined,  taken,  or  removed  from  the  premises  during  the 
preceding  month,  the  lease  is  not  to  be  construed  as  not  making 
the  royalty  due  until  after  the  crude  rock  or  the  refined  product 
thereof  is  shipped  away  from  the  premises,  but  the  royalty  is 
due  when  the  rock  is  simply  mined  and  received  from  the  de- 
posit, without  reference  to  transportation  to  market. — Id. 

5.  Reference    to    Liquid    Asphaltum — Flowing    Spring — Extract 

FKOH  Crude  Rock. — ^The  reference  in  the  lease  to  liquid  asphalt- 
um is  to  be  construed  as  referring  to  a  flowing  spring  of  liquid 
asphalt,  wholly  distinct  from  the  deposit  of  bituminous  rock,  and 
not  as  referring  to  liquid  asphalt  extracted  from  the  crude  rock 
mined. — Id. 

6.  Co\TNANT    IN    Lease — Destruction    by    Fire — Spread    of    Fire — 

Negligence  of  Railroad  Company. — Where  a  lease  from  a  rail- 
road company  of  land  adjoining  its  depot  grounds,  upon 
which  the  lessee  had  constructed  a  warehouse,  covenanted 
that  the  railroad  company  would  not  be  responsible  for  any 
damage  caused  by  fire  from  its  railroad  engines,  or  from  any 
other  means,  the  owner  of  the  warehouse  cannot  recover  for  its 
destruction  by  fire  spreading  from  the  adjoining  lands  of  the 
railroad  company,  negligently  kindled  by  its  employees  thereon 
for  the  purpose  of  burning  dry  grass  and  rubbish. — Stephens  v. 
Southern  Pac.  Co.,  86. 

7.  Validity  of  Covenant — Public  Policy. — The  covenant  in  the 
contract  of  lease  that  the  railroad  company  should  not  be  respon- 
sible for  any  damage  caused  by  fire  is  valid,  and  not  void  as 
against  public  policy;  nor  are  the  dangers  and  risks  to  the  public 
as  to  the  destruction  of  its  property  by  fire  in  any  degree  in- 
creased by  the  covenant  between  the  parties. — Id. 

8.  Subsequent   Statute — Change   in    Public   Policy — Penalty   for 

Starting  Fires. — If  a  contract  conforms  to  the  public  policy  of 
the  state  when  made,  a  change  in  public  policy  will  not  avoid  it; 
and  a  subsequent  statute  making  it  a  misdemeanor  to  start  fires 
in  certain  localities  without  first  taking  certain  precautions,  where- 
by the  property  of  an  adjoining  or  contiguous  owner  is  injured, 
damaged,  or  destroyed,  cannot  render  invalid  a  covenant  in  a 
lease  made  before  its  passage,  exempting  the  lessor  from  re- 
sponsibility for  any  damage  caused  by  fire, — Id. 

9.  Covenant  in  Lease — Destruction  of  Warehouse  by  Fire — Neg- 
ligence OF  Railroad  Company — Bailment — Notice  of  Cove- 
nant.— Where  a  lease  from  a  railroad  company  of  land  adjoining 
its  depot  grounds,  upon  which  the  lessee  had  constructed  a  ware- 
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house,  covenanted  that  the  railroad  company  would  not  be  re- 
sponsible for  any  damage  caused  by  fire  from  railroad  engines, 
or  from  any  other  means,  the  owner  of  the  warehouse  cannot 
recover  for  its  destruction  by  fire  spreading  from  adjoining  lands 
of  the  railroad  company,  nor  for  the  loss  of  his  property  stored 
therein,  nor  could  his  sublessee  recover,  having  notice  of  the 
covenant;  but  a  third  party,  who  was  not  a  lessee,  but  a  bailor  of 
goods  stored  in  the  warehouse,  may  recover  from  the  railroad 
company  for  the  loss  of  goods  by  fire  caused  by  its  negligence, 
and  it  is  immaterial  whether  such  bailor  had  notice  or  knowledge 
of  the  existence  of  the  covenant. — King  v.  Southern  Pac.  Co.,  96. 

LEASE.    See  Sale,  7. 

LICENSE.    See  Water  and  Water  Rights,  i. 

LIENS.    See  Mechanic's  Lien;  Mortgage. 

LOCATION.    See  Mines  and  Mining,  2. 

MALICIOUS  PROSECUTION. 

1.  Accusation    of    Crime  —  Malice  —  Probable    Cause  —  Hon- 

est Beubf  of  Guilt.  —  One  who  causes  another  to  be 
prosecuted  for  a  crime  is  not  liable  in  damages  therefor,  un- 
less he  acts  through  malice,  and  without  probable  cause;  and  it 
is  the  policy  of  the  law  that,  whenever  a  citizen  shall  have 
reasonable  cause  to  believe  that  a  crime  has  been  conunitted,  he 
shall  be  protected  in  his  efforts  to  secure  the  punishment  of  the 
offender,  and  he  is  not  to  be  mulcted  in  damages,  because  the 
defendant  is  able  at  the  trial  to  establish  his  innocence,  if  he 
caused  the  arrest  in  good  faith  and  without  malice,  and  the  izxAs 
within  his  knowledge  were  of  such  a  character  as  to  induce  in  the 
mind  of  a  reasonable  man  the  honest  belief  that  a  crime  was 
committed. — Dunlap  v.  New  Zealand  Fire  etc,  Ins.  Co.,  365. 

2.  Advice  of  Prosecuting  Attorney — Defense  of  Probable  Cause. 
If  a  prosecuting  witness  takes  the  advice  of  the  prosecuting  at- 
torney, and  lays  before  him  all  the  facts  within  his  knowledge 
relating  to  the  alleged  offense,  and  is  advised  by  him  that  they 
constitute  a  crime,  he  is  protected  in  prosecuting  the  same;  and 
the  defense  of  probable  cause  is  sufficiently  established  if  it  be 
shown  that  he  has  laid  before  this  officer  a  full,  fair,  and  correct 
statement  of  all  the  facts  known  to  him,  or  which  he  had  rea- 
son to  believe  existed,  without  any  suppression,  evasion,  or 
falsehood,  and  as  he  believed  them  to  be,  and  that  he  has  acted 
honestly  upon  the  advice  given  him. — Id. 

3.  Diligent  Inquiry — Erroneous  Instructions. — ^Where  the  prosecut- 
ing witness  acted  in  good  faith,  and  disclosed  all  the  facts  within 
his  knowledge  relating  to  the  offense  and  the  accusation  to  the 
prosecuting  attorney,  his  defense  of  probable  cause  is  established 
even  though  the  defendant  should  show  at  the  trial  other  facts 
sufficient  to  secure  his  acquittal,  and  which  might  have  been  ascer- 
tained by  the  prosecuting  witness,  if  he  had  made  diligent  inquiry 
therefor;  and  instructions  to  the  jury  that  the  prosecuting  witness 
must  have  exercised  due   diligence   in  ascertaining  the   facts,  or 
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whether  there  were  any  other  facts  bearing  upon  the  charge,  are 
erroneous. — Id. 

4.  Duty  of  Prosecuting  Witness — Investigation  of  Crime. — It 
is  not  necessary  that  the  prosecuting  witness  shall  institute  an 
investigation  of  the  crime  itself,  or  seek  to  ascertain  whether 
there  are  other  facts  relating  to  the  offense,  or  try  to  find  out 
whether  the  accused  has  any  defense  to  the  charge;  nor  is  he 
required  to  exhaust  all  sources  of  information  bearing  upon  the 
facts  which  have  come  to  his  knowledge. — Id. 

5.  Facts  Putting  upon  Inquiry — Good  Faith. — Facts  within  the 
knowledge  of  the  prosecuting  witness  putting  him  upon  inquiry 
with  reference  to  other  facts,  or  making  him  presumptively  cogniz- 
ant of  other  facts,  bear  only  upon  his  good  faith  in  making  a 
statement  of  the  case  to  counsel ;  but  such  facts  and  circumstances 
do  not  alter  the  rule  that  where  he  makes  a  full  and  fair 
statement  of  the  material  facts  known  by  him,  or  which  he 
had  reasonable  ground  to  believe  existed  at  the  time,  he  is  pro- 
tected! by  the  advice  of  the  district  attorney,  and  is  not  re- 
quired, before  making  the  complaint,  to  learn  or  make  inquiry 
as  to  other  material  facts. — Id. 

6.  Contradictory  Instructions — Misleading  of  Jury. — ^An  in- 
struction that  it  is  a  sufficient  defense  if  the  facts  of  the  case 
as  understood  by  the  prosecuting  witness  were  fully  and  fairly 
stated  to  the  district  attorney,  and  other  instructions  that  in  ad- 
dition to  such  statements  it  must  be  shown  that  he  stated  all  the 
facts  which  he  could  have  ascertained  by  due  diligence,  are  mis- 
leading, and  warrant  for  a  new  trial. — Id. 

MANDAMUS.    See  Schools,  i. 

MAYHEM.    See  Criminal  Law,  14. 

MEASURE  OF  DAMAGES.    See  Damages. 

MECHANICS'  LIENS. 

1.  Void  Contract— Time  of  Filing  Claim— Completion  of  Building 
— Premature  Claim. — ^A  contract  to  do  all  the  brick  work  required 
in  a  building,  which  is  void  by  reason  of  failure  to  file  it  for  record 
with  the  county  recorder,  is  void  for  all  purposes;  and  a  laborer 
who  performs  work  for  the  contractor  is  deemed  to  have  performed 
it  at  the  personal  instance  of  the  owner,  and,  in  order  to  preserve 
his  lien  against  the  owner  of  the  building,  he  must  file  his  claim 
of  lien  within  thirty  days  after  the  completion  of  the  building; 
and  the  filing  of  it  within  thirty  days  after  the  completion  of  the 
brickwork  contracted  for,  and  prior  to  the  completion  of  the  build- 
ing, is  unauthorized,  and  cannot  preserve  the  lien. — Davis  v. 
Macdonough,  547. 

2.  Construction  of  Statute — "Improvement." — The  remedy  of  a 
mechanic's  lien  is  purely  of  statutory  creation,  and  the  statute 
which  creates  the  remedy  not  only  prescribes  the  mode  of  its 
enforcement,  but  also  designates  the  objects  upon  which  the 
laborer  may  have  a  lien  for  his  labor;  and  the  term  "improve- 
ment," which  is  made  the  subject  of  the  lien,  cannot  be  applied  to 

Oix.  Oal.— 47 
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a  particular  kind  or  class  of  labor  performed  in  the  erection  of  a 
building. — Id, 

3.  Claim  of  Lien — Date  of  Contract — Variance. — A  claim  of  me- 
chanic's lien  is  not  rendered  void  by  an  incorrect  statement  as  to 
the  date  of  the  contract ;  and  although  the  contract  proved  shows  a 
substantial  variance  of  two  years  subsequent  to  the  date  set  forth 
in  the  claim  of  lien,  such  variance  is  not  so  material  as  to  be  fatal 
to  the  claimant's  case,  where  the  terms  and  conditions  of  the  con- 
tract, which  are  the  essential  elements  contemplated  by  the  statute 
to  be  stated  in  the  claim  of  lien,  are  therein  correctly  set  forth. — 
Pacific  Mut.  Life  Ins.  Co.  v.  Fisher,  566. 

4.  Date  of  Ownership  of  Land  and  Building. — ^The  fact  that  at  the 
date  of  the  contract  incorrectly  specified  in  the  claim  of  lien  neither 
of  the  parties  with  whom  the  contract  was  made  was  owner  of  the 
real  estate  upon  which  the  building  was  subsequently  constructed  is 
not  material  where  it  appears  that  when  the  contract  was  actually 
entered  into,  either  or  both  of  them  were  the  owners  of  the  prop- 
erty, and  were  such  owners  at  all  times  when  the  work  was  being 
performed  under  the  contract. — Id. 

5.  Claim  of  Lien  by   Partnership — Assignment  to  One  Partner 

— Signature  of  Firm  Name  by  Plaintiff. — ^A  claim  of  lien  filed 
by  a  partnership  may  be  assigned  in  writing  in  the  name  of  the 
partnership  to  one  of  the  partners  individually,  and  the  fact 
that  the  transfer  was  made  by  the  plaintiff  in  the  name  of  the 
partnership  to  himself  individually  is  immaterial  where  the 
other  members  of  the  firm  do  not  object  to  the  assignment,  and 
such  assignment  is  valid  as  against  the  owners  of  the  property. — 
Id.  . 

6.  Statements  Essential. — A  notice  of  claim  of  a  mechanic's  lien 
need  only  state  those  facts  which  are  required  to  be  stated  therein 
by  section  1187  of  the  Code  of  Civil  Procedure. — Corbett  v.  Cham- 
bers, 178. 

7.  Statement  of  Name  of  Owner — Contractual  Relation  of  Em- 
ployer.— Under  section  1187  of  the  Code  of  Civil  Procedure,  a 
notice  of  claim  of  a  mechanic's  lien  should  state  the  name  of 
the  owner  or  reputed  owner  of  the  building,  if  known  at  the 
time  of  filing  the  claim,  and  the  name  of  the  person  by  whom 
the  claimant  was  employed,  or  to  whom  he  furnished  materials; 
it  need  not  state  the  name  of  the  owner  at  the  time  the  claim- 
ant was  employed  or  furnished  materials,  nor  that  his  employer 
or  the  person  to  whom  the  materials  were  furnished  had  any 
contractual  relation  with  the  owner  or  with  the  person  named 
in  the  notice  as  the  owner. — Id. 

8.  Alternative  Statement. — Under  such  section  the  name  of  the 
owner  or  reputed  owner  of  the  premises  may  be  stated  in  the  alter- 
native in  the  notice  of  the  claim  of  lien,  without  impairing  its  suf- 
ficiency.— Id. 

9.  Verification — Owner  of  Building. — It  is  no  objection  to  the  claim 
of  lien  that  the  verification  thereof  recites  that  "the  facts  stated 
therein  are  true,"  instead  of  stating  that  "the  claim  is  true,"  or 
that  it  states  that  a  given  person  was  the  owner  of  the  "premises." 
instead  of  the  owner  of  the  "building." — Id. 

10.  Construction  of  Statute.— The  statute  affording  a  mechanic's 
lien  is  a  remedial  statute,  adopted   in   obedience   to  article   XX, 


Digitized  by  VjOOQ  IC 


109  CaL]  Mortgage,  739 

MECHANICS'  LIENS  (Continued). 

section    15,  of  the  constitution,  and  is  to  be    liberally  construed 
in  furtherance  of  the  purposes  for  which  it  was  authorized. — Id. 

MINES  AND  MINING. 

1.  Mining  Claim — Conveyance  of — Statute  of  Frauds. — A  mining 
claim  is  real  estate,  and  under  the  statute  of  frauds  can  be  trans- 
ferred only  by  operation  of  law  or  an  instrument  in  writing. — Moore 
V.  Hamcrstag,  122. 

2.  Location — Name  of  Another — Parol  Promise  to  Hold  in  Trust. 
The  location  of  a  mining  claim  may  be  made  in  the  name  of 
another  than  the  actual  locator,  and,  when  so  made,  the  person 
in  whose  name  it  is  made  becomes  vested  with  the  legal  title  to 
the  claim;  and,  where  at  the  time  of  the  location  there  was  no 
fiduciary  relation  between  the  actual  locator  and  the  person  in 
whose  name  it  was  made,  and  it  was  not  made  under  any  prior 
agreement  to  hold  the  claim  in  trust  for  the  actual  locator,  a 
subsequent  parol  promise  by  the  person  in  whose  name  the  loca- 
tion was  made  to  hold  it  in  trust  for  the  actual  locator  is  void 
under  the  statute  of  frauds. — Id. 

3.  Recording  Notice. — It  is  not  necessary  to  the  validity  of  the  location 
of  a  mining  claim  that  the  notice  of  location  should  be  recorded. — 
Id. 

MISDEMEANOR.    See  Criminal  Law,  ii. 

MORTGAGE. 

1.  Assumption  of  Debt  by  Grantee — Liability  for  Deficiency — Ab- 
sence OF  Reference  to  Note. — A  grantee  of  mortgaged  premises 
who  not  only  takes  the  land  subject  to  the  mortgage,  but  assumes 
its  payment,  is  liable  to  the  mortgagee  for  any  deficiency  which  may 
remain  after  exhausting  his  security  under  the  mortgage;  and 
where  the  grantee  expressly  agrees  to  pay  the  amount  due  on  the 
mortgage,  as  a  further  consideration  for  the  conveyance,  he  is 
personally  liable,  although  there  is  no  express  mention  in  the  agree- 
ment of  the  note  secured!  by  the  mortgage. — Tulare  County  Bank 
V.  Madden,  312. 

2.  Ground  of  Liability  of  Grantee — Principal  and  Surety — 
Subrogation. — The  liability  of  the  subsequent  grantee  of  the  mort- 
gaged premises,  who  has  assumed  the  payment  of  the  debt,  rests 
upon  the  ground  that,  as  between  him  and  his  grantor,  he  be- 
comes primarily  liable  for  the  payment  of  the  debt  secured  by  the 
mortgage,  and  his  grantor  becomes  his  surety,  and  that,  in 
equity,  the  creditor  is  entitled  to  the  benefit  of  the  collateral  ob- 
ligation acquired  by  his  debtor  against  the  grantee,  and  may  treat 
such  grantee  as  a  principal  debtor,  and  hold  him  liable  for  any 
deficiency  for  which  the  mortgagor  may  be  liable  on  his  express 
promise. — Id. 

3.  Liability  for  Costs. — Where  the  grantee,  who  is  a  necessary 
party  to  an  action  for  the  foreclosure  of  a  mortgage,  contests 
his  personal  liability  for  a  deficiency,  he  is  liable  for  costs  in 
the  action,  when  failing  in  that  defense. — Id. 

4.  Assumption  of  Mortgage  Debt  by  Grantee. — The  right  of  a  mort- 
gagee  to   maintain   an   action  and   recover  a   deficiency   judgment 
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against  the  grantee  of  the  mortgaged  premises,  who  has  assumed 
the  payn^nt  of  the  mortgage  debt,  is  based  upon  the  equitable  rule 
entitling  a  creditor  to  the  benefit  of  any  obligations  or  securities 
given  by  his  debtor  to  one  who  has  become  a  surety  of  such  debtor 
for  the  payment  of  the  debt. — Hopkins  v.  Warner,  133. 

5.  Substitution  of  Liability — Surety. — By  the  purchase  of  the 
mortgaged  premises,  and  the  agreement  of  the  purchaser  to  dis- 
charge the  mortgage  debt,  there  results,  as  between  the  mort- 
gagor and  his  grantee,  a  substitution  of  the  liability  to  the  mort- 
gagee, by  which  the  grantee  becomes  the  principal  debtor  to  the 
mortgagee,  and  the  liability  of  the  mortgagor  merely  that  of  a 
surety  for  his  grantee.  This  agreement  of  the  grantee  to  dis- 
charge the  mortgage  debt  is  an  obligation  in  the  hands  of  the 
mortgagor,  which  the  mortgagee  may  enforce  for  his  own  benefit 
when  he  seeks  to  obtain  satisfaction  of  the  mortgage  debt,  to 
the  same  extent  that  it  could  be  enforced  by  the  mortgagor. — Id. 

6.  Joinder  of  Parties — Deficiency  Judgment. — Equity,  in  order 
to  avoid  circuity  of  action,  permits  the  joinder  as  defendants  in 
the  action  to  foreclose  the  mortgage  of  the  mortgagor  and  such 
grantee,  but  in  this  state  the  only  personal  judgment  that  can 
be  rendered  against  either  of  them  is  for  the  deficiency  after  the 
sale  of  the  mortgaged  premises. — Id. 

7.  Agreement  for  Assumption  of  Mortgage  Debt. — It  is  not  nec- 
essary that  there  should  be  a  formal  promise  on  the  part  of  the 
grantee  to  pay  the  mortgage  debt,  in  order  to  render  him  liable 
therefor,  if  his  intention  to  assume  the  debt  appears  from  a  con- 
sideration of  the  entire  instrument.  The  obligation  may  be  made 
orally  or  in  a  separate  instrument;  it  may  be  implied  from  the 
transaction  of  the  parties,  or  shown  by  the  circumstances  under 
which  the  purchase  was  made. — Id. 

8.  Construction  of  Agreement. — At  the  time  of  the  conveyance 
of  the  mortgaged  premises  the  grantees  entered  into  an  agreement 
with  the  mortgagor  whereby  they  promised  to  hold  him  harm- 
less against  all  existing  mortgages  thereon.  The  agreement  con- 
tained a  provision  that  such  mortgages  were  "to  be  settled  at 
such  time  and  in  such  manner"  as  the  grantees  might  determine, 
but  that  the  mortgagor  should,  ''at  all  times,  be  held  harmless 
as  to  the  same."  Held,  that  the  agreement  showed  an  intention 
on  the  part  of  the  grantees  to  assume  the  payment  of  the  mort- 
gage debt,  and,  while  they  might  not  be  required  to  pay  it  until 
it  should  be  demanded  by  the  mortgagee,  yet,  by  delaying  to  settle 
it  until  after  the  commencement  of  the  action  to  foreclose  the 
mortgage,  they  lost  the  right  to  further  select  the  time  and 
manner  of  its  settlement,  and  their  liability  to  pay  the  debt  be- 
came equal  to  that  of  the  mortgagor. — Id. 

9.  Foreclosure  of  Mortgage — Assumption  of  Mortgage  Debt  by 
Grantee — Action  by  Mortgagor  to  Enjoin  Deficiency  Judgment 
— Agreement  without  Consideration. — Where  a  mortgagor  hid 
sold  and  conveyed  the  mortgaged  premises  to  third  parties,  who 
assumed  and  agreed  to  pay  the  mortgage  debt,  but  failed  to  do  so, 
an  agreement  of  the  mortgagee  not  to  take  any  deficiency  judg- 
ment against  the  mortgagor  in  an  action  to  foreclose- the  mort- 
gage, is  without  consideration,  and  the  mortgagor,  after  having 
made  default  in  the  foreclosure  suit,  upon  the  faith  of  such 
agreement,    but  without   having  any  legal  defense,  cannot   enjoin 
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the  enforcement   of  a  deficiency  judgment  docketed  against   him 
in  violation  of  the  agreement. — Heim  v.  Butin,  500. 

10.  Estoppel — Insufficient  Pleading. — A  complaint  by  the  mort- 
gagor to  enjoin  the  deficiency  judgment,  which  does  not  show 
that  his  position  was  changed  for  the  worse,  or  that  the  property 
was  worth  more  than  it  was  sold  for,  or  that  he  would  have 
been  willing  to  bid  more  for  it  at  the  sale,  or  that  any  one 
would  have  done  so,  does  not  show  any  facts  estopping  the  de- 
fendant from  alleging  or  relying  upon  a  want  of  consideration  of 
the  agreement  not  to  enter  a  deficiency  judgment;  but  such  com- 
plaint is  fatally  defective,  and  does  not  admit  proof  of  facts 
sufficient  to  warrant  a  julgment. — Id. 

11.  Foreclosure  of  Mortgage — Pleading — Nonpayment. — Where  a 
complaint  for  the  foreclosure  of  a  mortgage  shows  with  reasonable 
certainty  that,  at  the  time  the  mortgage  was  given,  the  debt  re- 
cited was  already  due  and  unpaid,  an  objection  to  the  complaint 
that  it  does  not  allege  nonpayment  of  the  sum  demanded  is  not 
tenable. — Chaffee  v.  Broztme,  211. 

12.  Sufficiency  of  Description  in  Mortgage — Reference  to  De- 
cree OF  Distribution. — ^A  mortgage  by  a  person  entitled  to  share 
in  the  distribution  of  the  estate  of  a  deceased  person  upon  all 
of  her  interest  in  the  estate,  reference  being  had  to  the  proceed- 
ings, files,  papers,  documents,  and  records  of  the  administration 
of  the  estate  for  a  more  full  and  complete  description  of  the 
property  rights  and  credits  of  the  estate,  and  of  the  interest  of 
the  mortgagor  therein,  is  sufficient  to  warrant  a  sale  under  fore- 
closure of  the  property  which  became  the  property  of  the  mort- 
gagor in  severalty,  although  at  the  time  of  the  execution  of  the 
mortgage  the  estate  had  been  distributed  and  withdrawn  from 
administration. — Id. 

13.  Description  of  Mortgagor  as  Child  and  Heir — Interest  of 
Devisee. — ^A  mortgage  upon  the  interest  of  a  mortgagor  in  the 
estate  of  a  deceased  person  of  all  her  interest  as  child  and  heir 
at  law  of  the  decedent  includes  whatever  property  the  mort- 
gagor took  in  the  estate  as  devisee  under  the  will  of  the  dece- 
dent.—/rf. 

14.  Discharge  in  Insolvency — Subsequent  Promise. — The  fact  that  a 
portion  of  the  debt  claimed  consists  of  a  demand  from  which  the 
debtor  had  been  discharged  in  insolvency  is  no  defense  to  a  re- 
covery of  the  debt  against  him,  where  it  clearly  appears  that  after 
the  discharge  the  debtor  promised  to  pay  the  same. — Id. 

15.  Rescission  of  Release — Failure  of  Consideration. — The  release 
of  a  demand  which  has  been  rescinded  by  the  parties  for  failure 
of  consideration  is  no  defense  to  a  recovery  of  the  demand. — Id. 

16.  Statute  of  Limitations — Acknowledgment  of  Indebtedness. — 
Where  the  mortgagors  signed  with  the  mortagees  an  instrument 
releasing  from  the  mortgage  a  part  of  the  encumbered  property, 
and  referring  therein  to  the  indebtedness  secured  by  the  mort- 
gage, such  instrument  constitutes  an  acknowledgment  of  the 
indebtedness  by  which  the  running  of  the  statute  of  limitations 
upon  the  indebtedness  is  interrupted. — Id. 

17.  Mortgage  upon  Wife's  Property — Want  of  Consideration — 
Antecedent  Debt  of    Husband. — Where  a  mortgage  was  given 
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by  the  wife  upon  her  separate  property  to  secure  her  husband's 
antecedent  debt,  without  any  new  consideration  received  either  by 
the  husband  or  the  wife,  or  moving  from  the  creditor,  the  mort- 
gage is  not  obligatory, — Id. 
i8.  Possession  by  Mortgagee  without  Agreement — Receipt  of  Rents. 
The  taking  possession  of  mortgaged  land  by  the  mortgagee  after 
the  death  of  the  mortgagor,  not  by  virtue  of  any  agreement  be- 
tween them,  confers  no  additional  right  upon  him  as  mortgagee, 
and  he  is  not  entitled  to  receive  and  retain  the  rents  of  the  land,  or 
apply  them  upon  the  mortgage. — Freeman  v.  Campbell,  360. 

19.  Estates  of  Deceased  Persons — ^Liability  of  Mortgagee  to  Ad- 
ministrator OF  Mortgagor — Money  had  and  Received. — 'llie 
mortgagee  who  takes  possession  of  the  mortgaged  premises  after 
the  death  of  the  mortgagor,  without  any  agreement,  receives  rents 
collected  by  him  in  the  character  of  quasi  bailiff  of  the  mortgagor, 
and  is  liable  to  the  administrator  of  his  estate  for  money  had  and 
received  for  the  use  of  the  estate. — Id. 

20.  Foreclosure  of  Mortgage — Deduction   of  Rents — Assumpsit  by 

Administrator — Counterclaim. — If  the  mortgagee,  after  taking 
possession  of  the  land  and  receiving  the  rents,  presented  his 
claim  against  the  estate  of  the  mortgagor  for  the  full  amount  of 
his  demand,  without  giving  any  credit  for  the  rents,  and  lore- 
closed  the  mortgage  for  the  full  amount  of  the  demand,  expressly 
waiving  any  recourse  against  any  other  property  of  the  estate 
except  the  mortgaged  premises,  he  cannot  retain  the  rents  col- 
lected until  a  sale  under  the  foreclosure,  to  be  applied  to  any 
deficiency  arising  therefrom;  but  the  rents  form  a  part  of  the 
estate,  and  may  be  collected  by  the  administrator  in  an  action  of 
assumpsit,  and  the  right  to  recover  them  is  not  lost  by  reason 
of  not  having  been  made  a  counterclaim  in  the  foreclosure  suit. — 
Id. 

21.  Mortgage  Including  Rents — Rights  of  Mortg.\gee. — ^The  fact 
that  the  mortgage  includes  the  rents  as  well  as  the  land,  where 
no  right  of  possession  is  given  in  the  mortgage,  confers  no  right 
to  the  rents  unless  possession  is  taken  by  agreement,  or  a  receiver 
is  appointed  to  take  possession  of  the  mortgaged  premises,  in 
which  case  the  rents  would  be  in  the  custody  of  the  court,  and 
subject  to  its  direction;  but,  until  a  receiver  is  appointed,  the 
mortgagor  has  the  right  to  the  rents,  even  though  they  are  in- 
cluded in  the  instrument  of  mortgage. — Id. 

22.  Transfer  of  Note — Nondelivery  of  Mortgage — Subsequent  As- 
signment.— The  transfer  of  a  note  secured  by  mortgage  carries 
with  it  the  mortgage  security,  without  delivery  of  the  mortgage; 
and  another  person  obtaining  possession,  under  a  subsequent  as- 
signment from  the  mortgagee,  of  the  mere  instrument  of  mortgage, 
which  purports  on  its  face  to  be  security  for  the  note,  is  bound  to 
know  that  if  the  note  had  been  assigned,  the  mortgage  is  of  no 
legal  value. — Adler  v.  Sargent,  42. 

23.  Recordation — Assignment  of  Mortgage — Forged  Note — Prior- 
ity of  Unrecorded  Transfer. — ^An  assignmem  of  a  mortgage  is 
not  a  grant  of  an  estate  in  real  property,  and  does  not  require 
to  be  recorded  as  such;  and  the  provision  for  the  recordation 
of  an  assignment  of  a  mortgage  in  section  2934  of  the  Civil  Code 
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only  makes  such  record  operate  as  notice  to  all  persons  subse- 
quently deriving  title  to  the  mortgage  from  the  assignor;  and 
the  record  of  a  subsequent  assignment  of  the  mortgage  to  one 
to  whom  the  mortgagee  had  delivered  the  mortgage  instrument, 
together  with  a  forged  copy  of  the  note,  does  not  take  prece- 
dence of  a  prior  unrecorded  assignment  of  the  mortgage  to  one 
to  whom  the  genuine  note  was  transferred. — Id. 

24.  Mortgage  Incident  to  Debt — Right  of  Foreclosure — Posses- 
sion OP  Mortgage.— -A  mortgage  is  a  mere  incident  to  the  debt 
which  it  secures,  and  follows  the  transfer  of  a  note  with  the 
full  effect  of  a  regular  assignment;  and  the  one  having  the  right 
to  the  note  has  the  right  to  foreclose  the  mortgage,  although  the 
mortgage  be  in  the  possession  of  another. — Id. 

25.  Acceptance  of  Second  Assignment — Waiver — Right  of  Pur- 
chaser OF  Mortgage. — ^A  bank  holding  a  note  secured  by  mort- 
gage, and  an  unrecorded  assignment  of  the  mortgage,  as  security 
for  a  debt  of  the  mortgagee,  the  latter  retaining  possession  of 
the  mortgage,  does  not  waive  its  right  to  the  mortgage  securing 
the  note  by  taking  a  new  note  for  its  indebtedness,  indorsed  by 
another  person  for  further  security,  and  a  second  assignment  of 
the  mortgage  by  way  of  further  assurance,  in  connection  with  an 
assignment  of  an  additional  note  and  mortgage  forged  by  the 
mortgagee;  and  a  subsequent  purchaser  of  the  mortgage  from  the 
mortgagee,  who  received  the  instrument  of  mortgage  and  a 
forged  copy  of  the  note  from  the  mortgagee,  and  recorded  his 
assignment  prior  to  the  second  assignment  to  the  bank,  acquires 
no  rights  by  such  action  of  the  bank. — Id. 

26.  Mistake  in  Description — Registry — Notice — Reformation — Bona 
Fide  Purchaser. — Wliere  the  land  described  in  a  mortgage  is  mis- 
takenly described  as  being  in  another  than  the  true  range,  the 
record  of  such  mortgage  does  not  give  constructive  notice  of  the 
mistake;  and  bona  fide  purchasers  of  the  land  owned  by  the  mort- 
gagors, who  paid  their  purchase  money  without  actual  notice  of  the 
mistake,  are  protected^  and  the  mistake  cannot  be  corrected  as 
against  them. — Davis  v.  JVard,  i86. 

27.  Purchase  in  Good  Faith— Burden  of  Proof— Payment  of  Pur- 
chase Money  before  Notice. — One  who  sets  up  the  defense  of  sub- 
sequent purchase  in  good  faith  without  notice  of  the  plaintiff's 
equity,  must,  as  a  general  rule,  affirmatively  show  a  purchase  for 
value,  and  that  the  purchase  money  was  paid  before  notice. — 
Id. 

28.  Payment  of  Part  of  Purchase  Money — Effect  of  Notice — 
Equity. — ^Where  only  part  of  the  purchase  money  had  been  paid 
before  actual  notice  of  the  plaintiff's  equity,  the  purchaser  is 
protected  only  to  the  extent  of  the  actual  payment  made  before 
notice,  and  the  plaintiff  should  be  permitted  to  enforce  his  equity 
upon  condition  of  doing  equity,  by  refunding  to  the  defendant  the 
amount  actually  paid  before  receiving  the  notice.— /d. 

29.  Mortgage  for  Purchase  Money — Assignment  to  Bank — Pay- 
ment— ^Bona  Fide  Purchasers. — If  the  purchaser  of  land,  in 
addition  to  paying  part  of  the  purchase  money,  executes  a  mort- 
gage upon  the  land  to  secure  notes  for  the  remainder  of  the  pur- 
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chase  money,  without  notice  of  an  outstanding^  equity  against  the 
land  purchased,  and  the  mortgagee  assigns  the  notes  and  mort- 
gage to  a  bank  for  a  valuable  consideration,  without  notice  to  the 
bank  or  to  the  purchaser  of  such  equity,  the  notes  operate  as 
payment,  and,  in  such  case,  both  the  purchaser  and  the  bank 
are  protected  as  bona  fide  purchasers. — Id. 

30.  Practice — Sale  under  Foreclosure — Motion  to  Postpone  Sale — 
Appeal. — ^Where  a  sale  under  a  decree  of  foreclosure  is  had, 
pending  an  ex  parte  motion  for  its  postponement,  the  remedy  of 
a  party  aggrieved  is  to  have  the  sale  set  aside,  and  not  by  appeal 
from  the  order  refusing  to  postpone  it. — Mershach  v.  Hadle\\  614, 

31.  Mortgage  upon  Homestead — Estate  of  Deceased  Wife — Failure 
TO  Present  Claim — Improper  Action  upon  Note. — Where  a  mort- 
gage upon  a  homestead  was  given  to  secure  a  note  executed  by 
the  husband  and  wife,  the  mortgagee  cannot  bring  an  action 
and  have  judgment  upon  the  note  without  foreclosure  of  the 
mortgage,  upon  the  alleged  ground  that  the  mortgage  lien  was 
extinguished  by  failure  to  present  a  claim  against  the  estate  of 
the  deceased  wife. — Hibernia  Savings  etc.  Soc.  v.  Thornton,  427. 

32.  Negligence  of  Mortgagee — Waiver  of  Security. — ^When  a  mort- 
gagee by  his  own  act  or  negligence  deprives  himself  of  the  right 
to  foreclose  the  mortgage,  he  at  the  same  time  deprives  himself 
of  the  right  to  an  action  upon  the  note,  and  he  cannot,  without 
the  consent  of  the  mortgagor,  release  the  mortgage,  or  waive  the 
security,  for  the  purpose  of  bringing  an  action  upon  the  note. — Id. 

33.  Mortgage  upon  Homestead — Purchase  Price. — ^Where  a  mortgage 
is  made  to  secure  the  purchase  price  of  land  no  homestead  can 
thereafter  be  carved  out  of  the  property,  so  as  to  impair  the 
rights  of  the  mortgagee. — Van  Sandt  v.  Alvis,  165. 

34.  Satisfaction  of  First  Mortgage — New  Mortgage  upon  Home- 
stead—Change IN  Form  of  Encumbrance— Enforcement  of 
First  Lien  in  Equity — Statute  of  Limitations.— Where  a 
mortgagor,  after  having  declared  a  homestead  upon  the  mort- 
gaged property,  applied  to  the  executrix  of  the  deceased  mort- 
gagee for  an  extension  of  time,  and  executed  to  her  a  new  note 
for  the  amount  of  the  debt,  and  a  new  mortgage  upon  the  same 
premises  covered  by  the  first  mortgage,  without  his  wife  joining 
therein,  and  the  executrix  accepted  and  recorded  the  new  mort- 
gage, and  satisfied  the  former  mortgage  of  record,  the  execution 
of  the  new  note  and  mortgage,  though  not  legally  effective  as 
against  the  wife,  will  be  deemed  in  equity  simply  as  changing 
the  form  of  the  old  mortgage,  which  will  be  enforced  in  equity 
as  against  the  wife,  except  so  far  as  the  demand  secured  thereby 
is  barred  by  the  statute  of  limitations,  and  the  first  mortgage 
may  be  foreclosed  upon  the  homestead  for  such  part  only  of 
the  original  indebtedness  secured  by  it  as  is  not  barred  at  the 
date  of  suit  brought. — Id. 

35.  Estates  of  Deceased  Persons — Mortgage  upon  Homestead— Pre- 
sentation of  Claims— Probate  Homestead— Waiver.— A  mortgage 
upon  a  homestead  selected  and  recorded  prior  to  the  death  of 
the  decedent  must  be  presented  to  the  administrator  to  be  al- 
lowed as  other  claims  against  the  estate,  and  be  paid  out  of  the 
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funds  of  the  estate  if  sufficient,  and  can  only  be  enforced  against 
the  estate  for  a  deficiency  after  exhausting  the  other  funds  of 
the  estate;  but  where  the  homestead  did  not  exist  at  the  time 
of  the  death  of  the  deceased,  but  was  set  apart  subsequently  by 
the  court  in  probate,  the  mortgage  claim  is  not  required  to  be 
.presented  to  the  administrator,  provided  the  mortgagee  is  willing 
to  waive  any  claim  against  the  decedent's  estate  upon  its  fore- 
closure.— McGahey  v.  Forrest,  63. 

36.  Statutory  Construction — Implied  Exclusion. — Where  a  stat- 
ute enumerates  the  persons  or  things  to  be  affected  by  its  pro- 
visions, there  is  an  implied  exclusion  of  others;  and  section 
1475  of  the  Code  of  Civil  Procedure,  which  provides  that  mort- 
gages upon  homesteads  selected  and  recorded  prior  to  the 
death  of  the  decedent  must  be  presented,  by  implication  excludes 
all  others,  and  homesteads  set  apart  in  probate  proceedings 
which  had  no  existence  prior  to  the  death  are  not  included  in 
that  section,  but  are  left  to-  the  control  of  section  1500  of  the 
same  code. — Id. 

37.  Chattel  Mortgage — Property  not  Enumerated  in  the  Code — 
Validity — Enforcement. — A  chattel  mortgage  upon  personal 
property,  which,  at  its  date,  was  not  among  the  articles  of  person- 
al property  which  could  be  mortgaged  under  section  2955  of  the 
Civil  Code,  is  valid  as  between  the  parties,  and  may  be  foreclosed 
as  against  the  mortgagor,  although  the  mortgagor  retains  posses- 
sion of  the  property;  and  also  as  against  a  purchaser  of  the 
property  who  has  knowledge  of  the  chattel  mortgage,  or  who  had 
not  actually  paid  the  purchase  money  before  notice  of  the  mort- 
gage.— Bank  of  Ukiah  v.  Gibson,  197. 

38.  Bona  Fide  Purchasers — Second  Purchase — Notice — Payment  of 
Purchase  Money. — A  second  purchaser  from  one  who  bought  the 
mortgaged  property  with  knowledge  of  the  chattel  mortgage,  who 
has  merely  given  a  promissory  note  to  the  first  purchaser  in  pay- 
ment for  the  hiortgaged  property,  which  note  has  never  been  paid, 
and  which  is  still  held  by  the  first  purchaser,  is  not  protected  as  a 
bona  fide  purchaser  for  a  valuable  consideration,  although  the  second 
purchase  was  made  by  him  without  notice  of  the  existence  of  the 
chattel  mortgage. — Id. 

39.  Defense  to  Note — Failure  of  Consideration. — ^The  considera- 
tion for  the  second  purchase  of  the  mortgaged  property  having 
failed,  the  second  purchaser  has  a  complete  defense  to  any  recov- 
ery upon  the  note  given  to  the  first  purchaser,  who  had  notice 
of  the  chattel  mortgage,  though  if  the  note  had  been  negotiated, 
and  was  in  the  hands  of  an  innocent  third  party,  the  case  would 
be  different. — Id. 

40.  Protection  of  Purchaser — Payment  before  Notice — Change 
OP  Legal  Position. — There  must  be  actual  payment  of  the  pur- 
chase money  before  notice  of  an  equity,  or  what  in  law  is  tan- 
tamount to  actual  payment,  by  a  transfer  of  property  or  things  in 
action,  or  an  absolute  change  of  the  purchaser's  legal  position 
for  the  worse,  or  the  assumption  by  him  of  some  new,  irrevoca- 
ble obligation,  in  order  to  protect  him  as  a  bona  Ude  purchaser.— 
Id. 

See  Estates  of  Deceased  Persons,  3-5;  Husband  and  Wife,  3, 
7;  Judgment,  i. 
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1.  Exclusion  of  Territory — Adjustment  of  Burden — Change  of 
Burden — Power  of  Legislature. — Where  a  territory  is  excluded 
from  a  municipal  corporation  under  an  act  of  the  legrislature,  the 
legislature,  in  permitting  the  division,  may  adjust  the  burden  of 
the  existing  corporate  debts,  and  decree  that  the  excluded  territory 
shall  continue  to  bear  its  former  proportion  of  the  burden,  but 
such  adjustment  by  the  legislature,  not  being  in  the  nature  of  a 
contract,  the  provisions  thereof  may  be  changed  at  pleasure, 
where  the  constitutional  rights  of  creditors  of  the  corporation  are 
not  invaded;  and  the  legislature  may,  by  subsequent  act,  provide 
for  relieving  the  excluded  territory,  or  for  such  future  adjustments 
as  the  equities  of  the  case  may  suggest. — Johnson  v.  City  of  San 
Diego,  468. 

2.  Retention  of  Benefit  by  Municipal  Corporation — ^Equitabu? 
Burden. — ^Where  all  of  the  moneys  evidenced  by  the  bonded  in- 
debtedness of  a  municipal  corporation  were  expended  within  its 
present  territorial  limits,  and  no  dollar  of  it  invested  to  im- 
prove the  excluded  territory,  it  is  not  onerous  or  oppressive  that 
the  municipal  corporation  should  be  asked  to  pay  for  what  has 
been  expended  for  its  exclusive  benefit. — Id. 

3.  Sacramento— Li ABiUTY  for  Gas — Mayor  of  City — Presiisnt  of 
Gas  Company. — ^Under  section  629  of  the  Civil  Code,  a  gas  com- 
pany, engaged  in  the  business  of  furnishing  gas  to  consumers  gen- 
erally, for  profit,  in  the  city  of  Sacramento,  is  bound  to  furnish 
it  to  the  city  upon  demand;  and  having  furnished  it,  the  city  is 
liable  for  the  reasonable  value  thereof,  although  the  mayor  of  the 
city  is  a  stockholder  in  and  president  of  the  gas  company,  and  sec- 
tion 211  of  the  city  charter  inhibits  its  officers  from  being  inter- 
ested in  any  contracts  or  sales  to  the  city  involving  the  payment 
of  money  from  its  treasury. — Capital  Gas  Co.  v.  Young,  140. 

4.  Occupation  of  Streets  by  Railway — ^Authority  Legislative,  not 
Contractual. — ^The  authority  of  city  officers  to  grant  the  use  of 
streets  for  railways  is  legislative  in  its  nature,  and  is  not  referable 
for  its  support  to  the  power  of  making  contracts. — City  of  South 
Pasadena  v.  Los  Angeles  Terminal  Ry.  Co.,  315. 

5.  Railway  between  Cities — Power  to  Regulate  Rates — Invalid 
Ordinance. — In  the  absence  of  statutory  or  constitutional  author- 
ity, a  city  has  no  power  to  bargain  with  a  ^railroad  company, 
nor  to  pass  an  ordinance,  regulating  rates  of  transportation  of  a 
street  railway  connecting  the  city  with  another,  and  an  ordi- 
nance purporting  to  regulate  such  rates  is  not  warranted  by 
section  11  of  article  XI  of  the  state  constitution,  conferring  upon 
the  city  power  to  enforce  local  regulations  within  its  limits,  and 
is  invalid. — Id. 

6.  Validity  of  Municipal  Ordinance — Extraterritorial  Force. — 
A  municipal  ordinance  to  be  valid  must  be  consistent  with  the 
general  powers  and  purposes  of  the  corporation,  must  hannonize 
with  the  general  laws  of  the  state,  the  municipal  charter,  and 
the  principles  of  the  common  law,  and  can  have  no  extraterritor- 
rial  force  unless  by  express  permission  of  the  sovereign  power. — 
Id. 

7.  Authority  over  Streets — Municipal  Property — Contractual  Dis- 
position.— The  streets  of  a  city  are  not  held  as  corporate  or  munic- 
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ipal  property,  and  are  not  subject  to  the  power  of  contractual  dis- 
position like  the  property  of  an  individual. — Id. 

Sec  Counties;  Public  Officers,  i-6. 
MURDER  AND  MANSLAUGHTER.     See  Criminal  Law,  17-38. 

MUTUAL  BENEFIT  SOCIETY. 

1.  Change  of  Beneficiary — Will. — Where  the  constitution  of  a 
mutual  benefit  society  does  not  provide  for  a  change  or  substitu- 
tion of  beneficiaries  in  certificates  issued  by  it,  a  provision  in  the 
will  of  a  member  attempting  to  dispose  of  the  money  coming  from 
a  certificate  of  insurance  as  money  to  become  due  at  his  death,  to 
a  person  other  than  those  named  as  beneficiaries  in  the  certificate, 
is  not  effective  to  make  a  change  of  beneficiaries,  and  the  provision 
of  the  will  cannot  be  construed  as  a  revocation  and  substitution 
of  beneficiaries,  which,  if  made  at  all,  must  be  made  during  the 
lifetime  of  the  testator,  who  cannot  revoke  and  substitute  a  bene- 
ficiary after  death. — De  Silva  v.  Supreme  Couneil,  373. 

2.  Power  of  Testator — ^Testamentary  Disposition. — ^A  testator  can- 
not make  a  testamentary  disposition  of  a  certificate  of  insurance  to 
any  other  person  than  the  beneficiary  named  in  the  certificate,  and 
can  only  make  a  revocation  and  substitution  of  beneficiaries  to  take 
effect  during  life. — Id. 

NEGLIGENCE.     See    Damages,   4;   Landlord   and   Tenant,   6,   9; 
Mortgage,  ^. 

NEGOTIABLE  INSTRUMENTS.    See  Mortg.age,  22-25;  Surety,  1-5. 

NEW  TRIAL. 

1.  Newly  Discovered  Evidence. — A  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  is  addressed  to  the  sound  legal 
discretion  of  the  trial  court,  and  its  action  thereon  will  not  be  dis- 
turbed on  appeal  except  in  an  instance  manifesting  a  clear  and  un- 
mistakable abuse  of  such  discretion. — People  v.  Demasters.  607. 

2.  Essential  Characteristics  of  Newly  Discovered  Evidence. — To 
warrant  a  new  trial  on  this  ground,  it  must  appear,  among  other 
things,  that  the  new  evidence  be  not  cumulative  merely;  that  it 
be  such  as  to  render  a  different  verdict  reasonably  probable  upon 
a  retrial;  and  that  it  could  not  with  reasonable  diligence  have 
been  discovered  and  produced  at  the  trial.  In  the  present  case, 
the  newly-discovered  evidence  does  not  satisfy  the  first  two  of 
these  requirements. — Id. 

3.  Insufficiency  of  Evidence — Bill  of  Exceptions — Support  of 
Findings — Presumption. — Where  a  notice  of  intention  to  move 
for  a  new  trial  specifies  the  insufficiency  of  the  evidence  to 
support  the  findings,  but  the  evidence  is  not  incorporated  in  the 
bill  of  exceptions,  nor  any  particulars  specified  therein  in  which 
it  was  insufficient,  but  it  is  merely  stated  therein  that  the  plain- 
tiffs produced  before  the  court  their  evidence  tending  to  prove 
the  allegations  of  their  amended  complaint,  and  evidence  in 
rebuttal    of   that    introduced   by    the    defendants,    it    will    be    as- 
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sumed,  upon  appeal,  that  the  evidence  fully  sustained  the  find- 
ings of  the  court. — SchuUs  v.  McLean,  437. 
4.  Conditional  Order  Granting — Noncompliance  with  Condition. — 
An  order  granting  a  new  trial  on  condition  that  the  moving  party 
pay  the  cost  of  his  adversary  within  a  stated  time  is  to  be  con- 
strued as  an  order  denying  a  new  trial  upon  noncompliance  with  the 
condition,  and,  after  the  expiration  of  the  time  limited  for  com- 
plying with  the  condition,  the  court  has  no  power  to  make  a  further 
order  granting  an  unconditional  new  trial. — Brozvn  v.  Cline,  156. 

NOTICE.    See  Mortgage,  26-28,  38-40. 

NOVATION.    See  Cortorations,  17;  Surety,  3-5. 

NUISANCE. 

1.  Special  Injury  to  Private  Person — Abatement. — A  private  per- 
son may  maintain  an  action  for  a  public  nuisance,  if  it  is  specially 
injurous  to  himself;  and  where  the  public  sewer  of  a  city  is  so 
constructed  as  to  cause  disagreeable  and  offensive  odor  to  residents 
along  a  creek  below  a  vault  into  which  the  sewage  is  emptied,  and 
considerable  quantities  of  malodorous  matter  from  the  vault  arc 
annually  deposited  upon  plaintiff's  lot  along  the  borders  of  the  creek, 
and  near  his  house,  which  remains  there  during  the  greater  part 
of  the  year,  and  intensifies  the  stench  arising  from  the  vault,  the 
plaintiff  suffers  a  special  injury  to  his  private  property  and  private 
rights  which  is  not  common  to  the  public  generally,  and  may 
maintain  an  action  to  abate  the  nuisance. — Lind  v.  City  of  San  Luis 
Obispo,  340. 

2.  Special  Injury — Greater  Injury  of  Gener.^l  Kind. — ^The  de- 
posit upon  plaintiff's  land  of  quantities  of  offensive  sewage  matter 
is  peculiar  and  special  damage  to  the  plaintiff;  but  it  seems  that 
the  facts  that  the  stench  from  the  vault  was  more  offensive  where 
plaintiff  resided  than  it  was  elsewhere,  and  that  his  family  was 
exposed  to  greater  danger  of  disease  by  reason  of  the  public 
nuisance,  do  not  constitute  a  special  injury,  but  merely  a  greater 
injury  of  a  general  kind. — Id. 

OFFICE  AND  OFFICERS.    See  Public  Officers. 

ORDINANCE.    See  Municipal  Corporations,  5-7. 

PARENT  AND  CHILD.    See  Guardian  and  Ward,  1-3;  Trust,  7. 

PARTIES.    See  Fraud,  6;  Mortgage,  6. 

PARTNERSHIP.     See  Mechanics'  Liens,  5;  Pleadings,  6. 

PAYMENT.    See  Mortgage,  27^29;  38,  40. 

PLEADINGS. 

I.  Failure  to  Demur  to  Compl.\int — Construction — Review  upon 
Appeal. — Where  no  demurrer  has  been  interposed  to  the  complaint,, 
mere  defects  in  the  manner  of  stating  the  facts  relied  on  cannot  be 
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considered  upon  appeal;  but  the  complaint  must  be  sustained  if  a 
cause  of  action  be  stated,  though  defectively,  notwithstanding  any 
ambiguity  or  uncertainty  that  may  exist  therein ;  and,  in  aid  of  the 
judgment,  the  complaint  must  receive  as  favorable  an  interpretation 
as  its  general  scope  will  warrant. — Fudickar  v.  East  Riverside  Irri- 
gation Dist.,  29. 

2.  Complaint  to  Quiet  Title — Allegation  of  Ownership — Refer- 
ence TO  Exhibits — Deraignment  of  Title. — In  a  complaint  to 
quiet  title,  an  allegation  of  the  ultimate  fact  of  ownership  must 
be  deemed  to  control  any  reference  to  instruments  annexed  to  the 
complaint  by  way  of  description,  to  define  the  nature  of  the  rights 
claimed  by  the  plaintiff,  although  the  instruments  may  not  show  a 
sufficient  deraignment  of  title. — Id. 

3.  Title  under  Common  Grantor. — Where  the  complaint  and  the 
answer  in  an  action  to  quiet  title  each  show  that  the  plaintiff 
and  the  defendant  claim  under  a  common  grantor,  it  is  not 
necessary  that  the  complaint  should  allege  the  title  of  the  com- 
mon grantor. — Id. 

4.  Quieting  Title  to  Water  Right — Disclaimer — Defects  in  Com- 
plaint—Appeal,— In  an  action  to  quiet  plaintiff's  title  to  a  water 
right,  where  the  answer  disclaims  any  interest  therein,  the  judg- 
ment cannot  be  reversed  upon  appeal  on  account  of  any  defects 
in  the  complaint  as  to  the  water  right. — Id. 

5.  Reference  to  Exhibit — Nature  of  Water  Right — Pipe  Line  and 
Canal — Real  Property — Appurtenance. — For  the  purpose  of  as- 
certaining the  nature  of  a  water  right,  described  in  the  complaint 
as  real  property,  the  terms  of  an  instrument  annexed  to  the  com- 
plaint and  referred  to  as  describing  the  water  right  may  be  ex- 
amined; and  where  such  instrument  discloses  that  the  water 
right  claimed  consists  of  a  continuous  flow  of  water  on  certain 
land,  and  from  thence  through  a  canal  and  pipe  line  in  which  the 
plaintiff  has  an  estate  and  interest,  such  water  right  is  entirely 
real  property,  and  while  flowing  through  the  canal  and  pipe  line  is 
appurtenant  thereto,  as  real  property. — Id. 

6.  Partnership — Accounting — Cause  of  Action. — In  an  action  for  an 
accounting  between  partners,  all  matters  relating  to  and  growing 
out  of  the  partnership  relation  of  the  parties,  and  for  which  an  ac- 
counting is  sought,  however  varied  they  may  be  in  their  nature, 
taken  together  constitute  but  a  single  cause  of  action,  and  may  prop- 
erly be  embraced  in  a  single  count  of  the  complaint. — Bremner  v. 
Leavitt,  130. 

7.  Immaterial  M.\tter — Motion  to  Strike  out. — Irrelevant  or  im- 
material allegations  in  a  complaint  which  is  otherwise  sufficient 
should  be  reached  by  a  motion  to  strike  out,  and  not  by  a  de- 
murrer.— Id. 

8.  Order  Refusing  to  Allow  Supplemental  Complaint — Excep- 
tions— Review  upon  Appeal. — An  order  refusing  to  allow  the 
plaintiffs  to  file  a  supplemental  complaint  is  not  an  order  deemed 
excepted  to  under  section  647  of  the  Code  of  Civil  Procedure,  and 
such  order  cannot  be  reviewed  upon  appeal  from  the  judgment 
without  being  incorporated  in  a  bill  of  exceptions. — Giddings  v.  76 
Land  and  Water  Co.,  1 16. 

9.  Supplemental  Complaint  not  an  Amendment  to  Pleading. — A 
supplemental  complaint  is  not  an  amendment  to  a  pleading,  and 
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is  not  so  classified  in  the  code;  but  it  is  only  authorized  for  the 
purpose  of  bringing  before  the  court  facts  material  to  the  case 
occurring  after  the  former  complaint  or  answer,  and  leaves  the 
former  pleading  intact,  while  an  amendment  to  a  pleading  makes 
a  substituted  pleading. — Id. 
10.  Support  of  Judgment — One  Good  Count  Sufficient. — A  judg- 
ment cannot  be  reversed  where  there  is  one  good  count  of  the  com- 
plaint, because  of  the  insufficiency  of  another  cause  of  action  stated 
therein. — Terrill  v.  Terrill,  413. 

See  Account,  i  ;  Adverse  Possession,  5 ;  Criminal  Law,  i  ; 
Damages,  8;  Divorce,  5.  6;  Gu.^rdian  and  W.\rd,  7;  Mortgage, 
10,  II;  Vendor  and  Vendee,  5. 

PLEDGE.    See  Surety,  2. 

PRACTICE. 

1.  Nonsuit — Conflict  of  Evidence. — Where  there  is  a  conflict  in  the 
evidence,  and  some  evidence  tends  to  sustain  the  plaintiff's  case, 
a  motion  for  a  nonsuit  should  not  be  granted. — PaciHc  Mut.  Life 
Ins,  Co.  V.  Fisher,  566. 

2.  Validity  of  Contract. — Where  there  is  a  conflict  in  the  evidence 
as  to  what  were  the  terms  of  the  contract  sued  upon,  and  as  to 
whether  it  contained  terms  which  rendered  it  void,  it  cannot  be  as- 
sumed for  the  purposes  of  a  motion  for  nonsuit  that  the  contract 
contained  terms  rendering  it  void. — Id. 

3.  Continuance — Proposal  to  Amend  Complaint — Insufficient 
Showing. — Where,  after  a  cause  had  been  twice  tried,  and  the 
parties  had  stipulated  that  it  be  set  for  a  third  trial,  a  motion  for  n 
continuance  was  made  when  the  action  was  called  for  trial  upon 
a  statement  that  plaintiff  would  be  required  to  file  an  amended 
complaint,  and  that  a  reasonable  time  was  required  for  the  pur- 
pose of  procuring  the  necessary  evidence,  without  a  showing 
that  they  were  unable  to  proceed  to  trial  upon  the  issues  as 
they  then  stood  upon  the  record,  and  without  designating  to  the 
court  any  particulars  in  which  it  was  desired  to  amend  the  com- 
plaint, or  that  the  amendment  would  present  any  different  is- 
sues •  from  those  upon  which  the  cause  had  been  previously  tried, 
the  court  is  justified  in  assuming  that  they  were  prepared  to  es- 
tablish their  cause  of  action,  and  in  denying  the  motion  for  a 
continuance. — Schults  v.  McLean,  437. 

4.  Amendment  of  Complaint — ^Allowance  of  Time — Discretion 
OF  Court. — The  court  has  discretion  to  limit  to  only  twenty- four 
hours  the  time  in  which  to  file  an  amended  complaint,  and  its 
action  will  not  be  reversed  for  error  where  it  is  not  claimed  that 
the  amended  complaint  does  not  contain  all  the  averments  desired 
by  the  plaintiff  to  be  incorporated  therein,  and  where  it  appears 
that,  in  view  of  the  history  of  the  case,  the  court  was  justified  in 
assuming  that  the  facts,  as  well  as  the  mode  of  presenting  them, 
were    familiar   to  the   plaintiffs. — Id. 

5.  Amendment  during  Trial — Answer — Demurrer — Discretion  of 
Court  as  to  Time— Construction  of  Code. — Where  a  complaint 
is  amended  at  the  trial,  the  court  has  the  same  right  to  exercise 
its  discretion  in  determining    the    time    within  which    an  answer 
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or  a  demurrer  thereto  shall  be  filed  as  it  has  in  determining 
whether  it  would  allow  the  amended  pleading;  and  the  provisions 
of  section  443  of  the  Code  of  Civil  Procedure  are  applicable  only 
to  the  original  pleadings  in  the  cause,  and  not  to  pleadings  which 
are  amended  or  presented  at  the  trial  or  during  its  progress. — 
Id. 

6.  Review  of  Discretion — Order  Refusing  Time  to  Demur. — ^The 
discretion  of  the  court  in  requiring  parties  to  proceed  to  trial 
upon  pleadings  amended  thereafter  will  not  be  reviewed  except 
in  case  of  abuse;  and  its  discretion  is  not  abused  by  refusing 
time  within  which  plaintiff  shall  demur  to  an  amended  pleading, 
where  no  ground  of  demurrer  appears,  and  the  facts  show  that, 
by  the  exercise  of  proper  diligence  on  the  part  of  the  plaintiff, 
he  should  be  prepared  with  his  witnesses  to  proceed  to  trial 
upon  the  amended  complaint  and  the  issues  joined  thereon. — Id. 

7.  Order  Transferrring  Cause — Disquaufication  of  Judge — 
Waiver — Stipulation — Trial  before  Qualified  Judge. — Where  an 
order  had  been  made  transferring  the  cause  to  another  county 
for  trial  by  reason  of  the  disqualification  of  the  judge  of  the 
court  where  the  cause  was  commenced,  which  order  was  sub- 
sequently vacated  for  want  of  proper  notice  to  a  codefendant, 
and  the  parties  subsequently  stipulated  that  the  cause  might  be 
set  for  trial  at  a  time  to  suit  the  convenience  of  a  judge  called 
in  to  try  the  same,  and  the  trial  was  had  before  a  qualified  judge, 
without  objection,  there  is  a  waiver  of  any  right  to  claim  a 
transfer  to  another  county.^/rf. 

8.  Submitting  Special  Issues  to  Jury — Discretion. — Whether  a 
court  shall  submit  special  issues  to  a  jury  is  a  matter  within  its 
own  discretion. — Id. 

See  Appeal;  Attachment;  Elections;  Execution;  Findings; 
Guardian  and  Ward;  Judgment;  Justice's  Court;  New 
Trial;  Quieting  Title. 

PRIORITIES.    See  Assignment,  i;  Attachment,  i. 

PROBATE  LAW.    See  Estates  of  Deceased  Persons;  Guardian  and 
Ward. 

PROHIBITION.    See  Justice's  Court,  i. 

PUBLIC  LANDS.    See  Statute  of  Limitations,  i  ;  Swamp  and  Over- 
flowed Lands. 

PUBLIC  OFFICERS. 

I.  Ofhcers — Municipal  Corporations — Compensation  of  City  Attor- 
ney— Extra  Fee  for  Litigation — Constitutional  Law — Con- 
tracts— PuBUC  PoucY. — ^A  city  attorney  who  is  required  by  vir- 
tue of  his  office  to  attend  to  all  suits  and  matters  in  which  the 
city  may  be  legally  interested,  and  who  receives  a  stated  salary 
for  his  services  as  city  attorney,  cannot  receive  any  extra  compen- 
sation for  services  rendered  during  his  term  of  office  in  any  suit 
against  the  city,  however  important  the  suit  or  however  valuable 
his  services  may  be  to  the  city,  and  to  allow  such  extra  com- 
pensation is  an  unconstitutional  increase  of  the  compensation 
of  his    office  during  the  term   for  which  he  was  chosen,    in  vio- 
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lation  of  section  9  of  article  XI  of  the  constitution,  and  a  con- 
tract for  such  extra  compensation  is  void  as  against  public 
policy. — Buck  V.  City  of  Eureka,  504, 

2.  Estoppel — ^Acceptance  of  Office — ^Void  Oral  Agreement. — One 
who  accepts  the  office  of  city  attorney  and  receives  the  salary 
affixed  thereto  cannot  be  heard  to  say  that  his  contract  with  the 
city  or  his  understanding  with  the  council  imposed  upon  him 
other  or  different  or  lesser  duties  than  those  which  by  law  he 
was  obliged  to  perform,  and  he  is  estopped  from  setting  up  an 
oral  understanding  with  the  council  that  they  were  to  give  him 
the  salary  of  the  office  as  a  retainer,  and  were  to  pay  him  extra 
for  all  important  duties,  including  business  in  the  superior  court 
and  in  the  higher  courts. — Id. 

3.  Creation   of   Office — De   Facto   Officer. — ^Although   the   council 

were  required  to  create  the  office  of  city  attorney  by  ordinance, 
in  pursuance  of  section  4369  of  the  Political  Code,  yet  if  they 
fixed  the  salary  of  a  city  attorney  by  ordinance,  one  who  has 
accepted  an  appointment  from  the  city  council  to  that  office,  and 
has  qualified  and  received  the  salary  affixed  to  the  office,  is  a 
de  facto,  if  not  a  de  jure,  officer,  and  is  estopped  from  denying 
that  he  held  the  office,  and  from  escaping  any  of  the  responsibili- 
ties which  attach  to  its  incumbency. — Id. 

4.  Irregular    Office — Potential    Existence — De    Facto    Officer. — 

Incumbents  of  offices  having  an  irregular  or  potential  existence 
as  distinguished  from  a  nonexisting  office,  or  one  void  in  its 
creation,  are  de  facto  officers,  and  if  an  office  has  been  even  color- 
ably  created,  any  irregularity  which  does  not  render  the  creation 
of  the  office  void  cannot  be  availed,  of,  and  the  incumbent  is  es- 
topped from  showing  that  the  prescribed  mode  was  not  fol- 
lowed in  perfecting  the  potential  existence  of  the  office. — Id. 

5.  Duties  of  Offioal  Attorneys — Case  Overruled. — A  city  at- 
torney or  district  attorney  is  bound  to  perform  all  services  con- 
nected with  his  office  for  the  salary  affixed  thereto,  no  matter  in 
what  court  the  litigation  is  had.  The  case  of  Herrington  v. 
Santa  Clara  County,  44  Cal.  496,  so  far  as  holding  to  the  con- 
trary, is  overruled. — Id. 

6:  Void  Contract  during  Term — Services  Rendered  after  Term — 
Implied  Contract— Quantum  Meruit.— Although  a  contract  to 
pay  extra  compensation  during  the  term  of  office  of  a  dty  attor- 
ney is  absolutely  void  as  against  public  policy  and  cannot  be  en- 
forced, yet,  where  services  of  value  were  rendered  by  him  in  an 
important  litigation  after  the  expiration  of  his  term  of  office,  he 
may  perhaps  recover  the  value  of  those  services,  not  upon  the 
original  or  void  contract,  but  upon  an  implied  contract  for  ser- 
vices rendered  after  the  expiration  of  his  term. — Id. 

7.  Official  Bond — Second  Term — Failure  of  Officer  to  Qualify — 
Liability  of  Sureties— Estoppel.— Where  one  who  has  filled 
the  office  of  tax-collector  was  regularly  elected  for  a  second 
term,  and  gave  an  official  bond  for  such  term,  which  recited  the 
election  for  that  term,  he  and  his  sureties  are  estopped,  by  the 
execution  and  delivery  of  the  bond  and  its  approval,  from  assert- 
ing that  he  did  not  enter  upon  the  second  term  by  virtue  of  his 
election,  or  that  he  simply  held  over  under  the  first  election 
because  of  his  failure  to  take  the  oath  of  office  for  the  second 
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term,  and  from  denying  that  he  was  a  de  jure  officer  under  and 
by  virtue  of  his  second  election. — People  v.  Hammond,  384. 

8.  Bond  of  Officer  de  Facto. — A  bond  given  by  an  officer  de 
facto,  exercising  the  functions  of  the  office,  is  binding  upon 
himself  and  his  sureties. — Id. 

9.  RELrNQUISHMENT    OF    RiGHT    TO    HOLD    OVER. — An    officcr    who    CXC- 

cutes  and  delivers  his  bond  for  a  second  term  thereby  relinquishes 
all  right  or  claim  to  hold  the  office,  after  the  expiration  of  the 
first  term,  by  virtue  of  his  first  election. — Id. 

10.  Default  in  First  Term  Made  Good  from  Receipts  of  Second 
Term— Liability  of  Sureties.— Where  an  officer  has  used  mon- 
eys coming  into  his  hands  officially  during  a  subsequent  term  to 
make  good  a  default  committed  by  him  in  a  prior  term,  the 
sureties  upon  his  bond  for  the  subsequent  term  are  liable  for  the 
default   thereby  made   in  the  moneys  received  during  the  subse- 

,        quent  term. — Id. 

11.  Duty  or  Officer  to  Apply  Funds — ^Liability  of  Sureties. — It 
is  the  duty  of  an  officer  receiving  funds  during  a  second  term 
to  make  a  legal  application  of  them,  and  he  cannot  legally  apply 
them  to  the  payment  of  an  earlier  defalcation;  and  though  his 
sureties  upon  his  bond  for  the  second  term  are  not  liable  for  a 
defalcation  which  occurred  during  his  first  term,  they  are  liable 
for  a  misapplication  of  funds  received  during  his  second  term 
to  cover  such  prior  defalcation. — Id. 

See  Counties,  i,  3,  6,  7. 

PUBLIC  POLICY.    See  Landlord  and  Tenant,  7,  8;  Public  Offi- 
cers, I. 

PUBLIC  SCHOOLS.    See  Schools. 

QUIETING  TITLE. 

1.  Burden  of  Proof. — In  an  action  to  quiet  title,  the  burden  rests  upon 
the  plaintiff  to  show  title  in  himself,  and  if  he  fails  to  make  out  a 
case  he  is  not  entitled  to  recover. — Heney  v.  Pcsoli,  53. 

2.  Effect  of   Contract  of   Sale  —  Escrow  —  Evidence. — Where   the 

plaintiff  shows  a  legal  title  in  an  action  to  quiet  title,  an  agree- 
ment by  the  plaintiff  to  convey  the  property  to  a  third  party,  and 
the  execution  and  placing  in  escrow  of  a  deed  to  be  delivered 
to  the  purchaser  upon  payment  of  the  purchase  price,  does  not 
vest  title  in  the  purchaser  before  final  payment,  but  the  legal 
title  remains  in  the  plaintiff,  and  will  support  the  action ;  and  such 
contract  is  not  admissible  in  evidence  against  the  plaintiff  when 
full  payment  has  not  yet  been  made,  and  the  deed  remains  in 
escrow. — Id. 

3.  Equitable  Title  of  Plaintiff. — In  an  action  to  quiet  title  to  real 
property,  the  plaintiff  must  establish  a  legal,  as  distinct  from  a 
merely  equitable,  title. — Fudickar  v.  East  Riverside  Irrigation  Dist., 
29. 

4.  Appeal — Amendment — Enforcement  of  Equity. — Where  the 
record  upon  appeal  from  a  judgment  quieting  plaintiff's  title 
tends  to  show  that  plaintiff  is  equitably  entitled  to  a  conveyance 
from  the  defendant  of  the  property  in  controversy,  he  will  be 
permitted,  upon  reversal  of  the  judgment,  to  amend  the  com- 
plaint so  as  to  enforce  the  equity. — Id. 

OIX.  Oal.— 48 
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QUIETING  TITLE  (Continued). 

5.  Action  Respecting  Personal  Property. — An  action  does  not  lie  in 
this  state  to  quiet  title  to  personal  property. — Id. 

See  Adverse  Possession,  4;  Ejectment;  Ple.adinc,  2-4;  Swamp 
AND  Overflowed  Lands,  3. 

RAILROADS. 

1.  Expulsion  of  Passenger — Tender  of  Insufficient  Fare — ^Volun- 
tary Act  of  Plaintiff— Nonsuit.— The  plaintiff,  a  girl  of  ten  years 
of  age,  accompanied  by  two  younger  sisters  and  another  girl, 
while  traveling  in  a  railroad  train,  tendered  two  fares  for  herself 
and  her  sisters,  whereupon  the  conductor  informed  her  that  each 
girl  must  pay  full  fare,  and  that  enough  was  paid  for  only  two  of 
them,  and  that  the  others  would  have  to  get  off  unless  fare  was 
paid  for  each  of  them.  The  plaintiff  thereupon  informed  the  con- 
ductor that  she  would  not  go  on  without  the  others,  and,  instead 
of  accepting  his  offer  to  have  two  of  them  ride  for  the  fares 
tendered  by  her,  chose  to  take  back  the  money  and  get  off  the  car 
with  the  other  girls,  rather  than  go  on  without  them.  Held,  that 
her  leaving  the  car  must  be  regarded  as  a  voluntary  act  on  her 
part;  and  in  an  action  by  her  guardian  to  recover  damages  for  her 
expulsion  from  the  train  a  motion  for  a  nonsuit  should  have  been 
granted. — Cox  v.  Los  Angeles  Terminal  Railu*ay,  100. 

2.  Previous  Permission  to  Ride. — ^The  fact  that  on  a  previous  oc- 
casion another  conductor  had  allowed  the  girls  to  ride  for  two 
fares  did  not  render  the  act  of  the  conductor  in  demanding  the 
regular  fare  from  each  of  them  improper,  or  place  the  defendant 
in  the  wrong. — Id. 

3.  Offer  of  Passenger  to  Pay  Fare. — ^The  plaintiff  is  not  entitled 
to  recover  from  the  railroad  company  because  another  passenger 
said  that  she  would  pay  the  fare  for  the  other  girls,  where  no 
tender  of  fare  was  made  by  her,  and  the  plaintiff  did  not  avail 
herself  of  the  offer. — Id. 

4.  Construction  of  Code — Failure  of  Conductor  to  Wear  Badge — 
Nonpayment  of  Fare — Recognition  of  Conductor — ^Waiver  of 
Objection. — Section  488  of  the  Civil  Code,  requiring  every  con- 
ductor to  wear  a  badge  indicating  his  station,  in  order  to  au- 
thorize him  to  demand  fare,  is  not  intended  to  limit  the  power 
of  the  corporation,  but  is  for  the  protection  of  passengers;  and 
a  passenger  does  not  become  entitled  to  free  transportation  by 
reason  of  the  omission  of  the  conductor  to  put  on  the  badge; 
and  if  the  conductor  is  recognized  and  treated  as  such  when 
without  the  badge,  the  passenger  must  base  his  refusal  to  pay 
fare  on  the  ground  that  the  badge  is  not  worn;  and  where  there 
is  no  objection  to  paying  the  fare  on  the  ground  that  the  con- 
ductor was  without  his  badge,  a  passenger  excluded  from  the 
cars  for  failure  to  make  payment  is  deprived  of  no  right,  and 
cannot  afterward  object  to  the  acts  of  the  conductor  for  not 
wearing  the  badge. — Id. 

5.  Authority  of  Coni>uctor  without  Badge  to  Expel  Passenger. — 
Erroneous  Instruction. — ^An  instruction  that  no  conductor  with- 
out a  badge  has  any  authority  to  meddle  or  interfere  with  any 
passenger  or  property  goes  beyond  die  language  of  section  ^ 
of  the  Civil  Code,  which  merely  denies  authority  to  other  officers 
or  employees  than  the    conductor  to  meddle    or    interfere    with 
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RAILROADS  (Continued). 

6.  Excessive  Verdict— Exemplary  Damages.— Where  there  is  no 
evidence  of  the  use  of  any  violence  or  force  toward  the  plaintiff 
on  the  part  of  the  defendant  or  its  employees,  but,  on  the  con- 
trary, the  entire  evidence  shows  that  the  conductor  was  civil  and 
gentle  in  his  intercourse  with  plaintiff,  the  jury  are  not  justified 
in  giving  punitory  or  exemplary  damages,  and  a  verdict  of  five 
hundred  dollars  for  expulsion  for  nonpayment  of  fare  is  ex- 
cessive.— Id, 

See  Corporations,  1-19;  Damages,  1-3;  Statutes,  2. 
RAPE.    See  Criminal  Law,  40,  42. 

RECORDING.    See  Mines  and  Mining,  3;  Mortgage,  23. 
RIGHT  OF  WAY.    See  Easement. 
SALE. 

1.  Conditional  Sale — ^Reservation  of  Title. — The  owner  of  prop- 
erty may  include  in  any  executory  agreement  for  its  sale  any 
conditions  which  he  may  desire  to  insert,  and  make  their  per- 
formance essential  before  he  is  to  be  deprived  of  his  ownership ; 
and  he  may  sell  his  property  upon  the  condition  that  the  title 
shall  not  be  divested  until  the  price  has  been  fully  paid, — Rodgers 
V.  Bachman,  552. 

2.  Vaudity  as  against  Third  Persons — Power  of  Bailee.— In  the 
absence  of  fraud,  an  agreement  for  a  conditional  sale,  reserving 
title  in  the  vendor,  is  good  and  valid  as  well  against  third  per- 
sons as  against  the  parties  to  the  transaction;  and  the  bailee 
of  personal  property  cannot  convey  the  title  or  subject  it  to  exe- 
cution for  his  own  debts  until  the  condition  on  which  the  agree- 
ment to  sell  was  made  has  been  performed. — Id. 

3.  Question  of  Intention. — The  question  whether  a  sale  is  con- 
ditional is  one  of  intention,  and  whenever  upon  a  proper  construc- 
tion of  the  instrument  it  is  apparent  that  it  was  the  intention  of 
the  parties  thereto  that  the  sale  should  be  conditioned  upon  the 
payment  of  the  price,  it  is  the  duty  of  the  court  to  carry  out  that 
intention. — Id. 

4.  Conditional  Sale  of  Sheep — Bailment — Recovery  by  Vendor 
from  Execution  Purchaser. — ^Where  the  possession  of  sheep  was 
transferred  under  an  executory  contract  of  sale,  which  distinctly 
provided  that  the  sheep  and  the  title  thereto  were  to  remain  and 
be  the  property  of  the  vendor,  his  heirs,  and  assigns,  until  all 
the  payments  were  made,  without  requiring  by  the  agreement 
that  the  vendees  should  absolutely  make  the  payments,  the  agree- 
ment is  a  conditional  sale,  and  the  intention  to  retain  the  title 
is  not  defeated  by  the  delivery  of  the  sheep  to  the  vendees,  who 
became  only  bailees  of  the  sheep,  with  an  obligation  agreed  to  to 
run  them  for  the  wool  grown  upon  them  until  paid  for;  and  the 
owner  of  them  is  entitled  to  recover  possession  as  against  a 
purchaser  under  an  execution  sale  of  the  property,  upon  judg- 
ment against  the  bailees,  who  had  notice  that  the  vendor  claimed 
the  sheep. — Id. 

5.  Sale  upon  Condition — Consignment — Passage  of  Title — Exe- 
cution Sale. — Where  goods  are  delivered  on  consignment  under  a 
contract  that  they  are  to  be  paid  for  by  the  consignee  at  a  listed 
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price  when  sold,  and  to  remain  the  property  of  the  vendor  until 
paid  for,  with  the  right  in  the  consignee  to  sell  them  for  any 
price  he  may  fix  in  his  own  name,  the  transaction  is  a  sale  to 
the  consignee  upon  condition,  the  condition  being  that  the  con- 
signee shall  sell  to  some  third  person,  until  which  time  he  is 
under  no  obligation  to  pay  the  listed  price,  and  may  be  com- 
pelled to  surrender  the  goods  to  the  consignor  upon  demand; 
and  prior  to  sale  by  him  the  consignee  has  no  title  which  can 
be  the  subject  of  levy  or  saie  upon  execution  for  his  debts. — 
Vermont  Marble  Co.  v.  Brow,  236. 

6.  Retention  of  Title  in  Seller— Com mon-law  Right— Privilec.e 
OF  Resale. — The  seller  has  a  common-law  right  by  appropriate 
contract  to  retain  the  title  in  himself  until  the  performance  of 
some  valid  condition  on  the  part  of  the  buyer,  and  the  fact  that 
the  property  is  to  be  resold  by  the  first  purchaser  does  not  affect 
the  rule. — Id. 

7.  Lease — Conditional  Sale — Right  to  Retake  Property — Election 
OF  Remedies. — ^Where  a  conditional  sale  is  made  in  the  form 
of  a  lease,  reserving  title  in  the  lessor,  with  the  right  to  retake 
possession  upon  nonpayment  of  installments  of  the  purchase 
money,  the  seller  has  the  election  of  two  remedies  for  the  viola- 
tion of  the  contract  by  the  purchaser — one  of  which  is  to  retake 
the  property  or  recover  its  possession  in  an  action  of  claim  and 
delivery  upon  default  of  the  purchaser  in  making  the  payments, 
and  the  other  to  treat  the  sale  as  absolute  and  bring  an  action 
to  recover  the  contract  price  of  the  property  sold — and,  these 
remedies  being  inconsistent,  the  plaintiff  may  elect  which  he  will 
pursue,  but  cannot  have  both. — Holt  Mfg.  Co.  v.  Eiving,  353. 

8.  Estates  of  Decedents — Allowance  of  Claim  for  Unpaid  Pur- 

chase Money — Bar  of  Action  for  Possession. — ^Where  the  in- 
stallments of  the  unpaid  purchase  money,  upon  a  conditional  sale, 
are  evidenced  by  notes  of  the  purchaser,  the  presentation  and 
allowance  of  such  notes  as  a  claim  against  his  estate,  subsequent 
to  default  of  the  purchaser,  no  mention  being  made  in  the  claim, 
as  presented,  of  the  terms  of  the  contract  giving  a  right  to 
retake  possession  upon  such  default,  nor  any  assertion  of  any 
right  other  than  the  enforcement  of  the  payment  of  the  notes 
by  the  estate,  is  such  an  election  to  treat  the  sale  as  absolute 
as  will  bar  a  subsequent  action  to  recover  possession  of  the 
property  against  his  administratrix. — Id. 

9.  Effect  of  Allowance  of  Claim — Ignorance  of  Condition  of 
Estate. — ^A  claim  against  an  estate  when  allowed  has  the  power 
and  effect  of  a  judgment  payable  in  due  course  of  administration; 
and  the  vendor  in  a  conditional  sale  electing  to  present  a  claim 
for  the  whole  remainder  of  the  purchase  money  against  the  es- 
tate, instead  of  retaking  possession  of  the  property  sold  under 
the  terms  of  the  contract,  without  investigating  and  ascertaining 
whether  the  estate  is  solvent  or  insolvent,  is  not  protected  from 
the  result  of  want  of  care  in  such  investigation  by  reason  of 
ignorance  of  the  real  condition  of  the  estate;  and  the  fact  that 
the  whole  of  the  claims  allowed  against  the  estate  largely  exceed 
the  value  of  the  assets  as  shown  by  the  inventory  does  not  prevent 
the  election  from  being  binding  upon  him,  where  it  does  not 
appear  that  he  was  misled  by  any  one  as  to  the  condition  of  the 
estate. — Id. 
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SAVINGS  BANKS. 

1.  Taxation — Term  Savings  Deposits — Loan  and  Trust  Company — 

De  Facto  Savings  Corporation. — ^Where  a  loan  and  trust  com- 
pany incorporated  to  do  a  trust  businesSi  a  safe  deposit  business, 
and  a  general  banking  business,  has  a  savings  department  in  which 
term  savings  deposits  are  received  upon  a  specified  rate  of  in- 
terest, the  corporation,  as  respects  its  term  savings  deposit,  is  de 
facto  a  savings  and  loan  corporation,  whether  so  de  jure  or  not, 
and  is  properly  assessed  for  taxation  upon  the  amount  of  credits, 
claims,  debts,  and  demands  due,  owing,  or  accruing  for  or  on 
account  of  such  term  deposits.— CiVy  of  Los  Angeles  v.  State  Loan 
and  Trust  Co.,  396. 

2.  Two    Systems    of    Savings    Banks — Construction    of    Code. — 

There  are  two  plans  or  systems  upon  which  savings  banks  may 
be  organized  and  conducted,  in  one  of  which  the  depositors  are 
the  members  and  the  bank  is  merely  their  agent,  and  the  mem- 
bers have  an  interest  in  the  deposits  and  profits;  while  in  the 
other  plan  or  system  the  depositors  are  mere  creditors  and  have 
no  interest  in  the  profits,  and  each  of  these  plans  or  systems  ac- 
cords with  the  provisions  of  the  Civil  Code  respecting  savings 
and  loan  corporations;  and  the  language  of  section  3617  of  the 
Political  Code  in  respect  to  taxation  is  broad  enough  to  in- 
clude both  classes  of  savings  and  loan  corporations  for  purposes 
of  taxation. — Id. 

3.  Savings  and  Loan  Corporation — Name  Immaterial. — In  order 
to  constitute  a  savings  and  loan  corporation,  it  is  not  necessary 
that  the  name  of  the  corporation  should  in  any  manner  express 
the  fact  that  it  is  such. — Id. 

4  Savings  Deposits — Compliance  with  Statute — Estoppel. — ^The 
requirements  of  the  statute  imposed  upon  savings  and  loan  cor- 
porations are  for  the  protection  of  the  depositor,  and  if  a  loan 
and  trust  company  which  assumes  to  be  a  savings  bank  in  ob- 
taining deposits  has  not  complied  with  the  statute  in  loaning  or 
investing  the  funds  as  required  of  savings  and  loan  corporations, 
it  is  estopped  to  deny  that  it  is  a  savings  and  loan  corporation, 
for  the  purpose  of  taxation  upon  the  deposits  so  received,  whether 
that  question  arises  between  the  bank  and  the  state  or  between  the 
bank  and  the  depositor. — Id. 

SCHOOLS. 

1.  PuBuc  Schools — Right  to  Teachers'  Certificate — Board  of  Edu- 

cation— ^Mandamus.— An  applicant  to  a  county  board  of  edu- 
cation for  a  grammar  grade  certificate  as  a  teacher  in  the  public 
schools  of  the  county,  who  has  upon  an  examination  held  in 
accordance  with  the  rules  of  the  board  been  found  by  it  to 
be  proficient  in  all  the  studies,  subjects,  and  matters  required 
by  law  and  the  rules  of  the  board  to  entitle  him  to  the  certifi- 
cate, and  to  be  of  good  moral  character,  acquires  a  right  to  such 
certificate,  and  the  board  has  no  discretion  to  refuse  its  issu- 
ance. If  the  board  does  refuse,  it  may  be  compelled  to  issue 
it  by  a  writ  of  mandate. — Keller  v.  Hexvitt,  146. 

2.  Joinder    of    Parties — Superintendent    of    Schools. — In    a    pro- 

ceeding for  such  writ,  the  county  superintendent  of  schools,  in 
his  official  capacity  as  such,  need  not  be  made  a  party  defendant. 
It  is  sufficient  to  join  him  in  his  capacity  as  a  member  of  the 
board  of  education. — Id. 
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SEDUCTION.    See  Criminal  Law,  44-46. 

SERVITUDES.    See  Easements. 

SODOMY.    See  Criminal  Law,  48,  49- 

SPECIFIC  PERFORMANCE.    See  Vendor  and  Vendee,  2,  3. 

STATUTES. 

1.  Statutory  Construction — Repeal  of  Particular  by  General  Act — 

Intent  of  Legislature. — The  principle  that  a  general  act  is  to 
be  construed  as  not  repealing  a  particular  one,  like  every  rule 
of  construction,  must  give  way  to  the  plain  intent  of  the  legisla- 
ture expressed  in  the  statute. — Matter  of  Ambrosewf,  264, 

2.  Constitutional  Law— Title  of  Act— Transportation  of  Passen- 

gers— Prevention  of  Discrimination — ^Evasion  of  Fare — Collec- 
tion OF  Fines.— The  title  of  the  act  approved  April  i,  1878,  "to  cre- 
ate the  office  of  commissioner  of  transportation,  and  to  de- 
fine its  powers  and  duties;  to  fix  the  maximum  charges  for  trans- 
porting passengers  and  freights  on  certain  railroads,  and  to  pre- 
vent extortion  and  unjust  discrimination  thereon,"  sufficiently 
expresses  the  subject  matter  of  the  ninth  section,  which  provides 
for  the  collection  of  fines  against  "every  person  who  shall  fraudu- 
lently evade,  or  attempt  to  evade,  the  pajrment  of  his  fare  for 
traveling  on  any  railroad." — Gieseke  v.  County  of  San  Joaquin,  489. 

STATUTE  OF  FRAUDS.    See  Mines  and  Mining,  i. 

STATUTE  OF  LIMITATIONS. 

1.  Public  Land — Grant  to  Railroad — Act  of  July  27,  1866— Vest- 
ing of  Title — Adverse  Possession — Patent — Contest. — Under  the 
act  of  Congress  of  July  27,  1866,  "granting  lands  to  aid  in  the 
construction  of  a  railroad  and  telegraph  line  from  the  states  of 
Missouri  and  Arkansas  to  the  Pacific  coast,  by  the  southern  route, 
the  grant  to  the  railroad  company  was  a  grant  in  praesenti,  and 
operated  to  vest  in  the  grantee  a  perfect  title  to  the  granted  lands 
when  the  map  of  the  definite  location  of  the  road,  opposite  the 
lands,  was  filed  in  the  office  of  the  commissioner  of  the  general 
land-office.  Thereafter,  such  lands  become  subject  to  the  limitation 
laws  of  the  state  where  they  are  situated,  and  title  thereto  may  be 
acquired  by  adverse  possession ;  and  the  effect  of  an  adverse  pos- 
session is  not  interrupted  or  defeated  by  the  subsequent  issuance 
of  a  patent  therefor,  in  pursuance  of  such  act,  nor  by  the  pendency 
of  a  contest  in  the  land  department  in  regard  to  the  title  to  the 
land  between  the  adverse  possessor  and  the  railroad  company. — 
Southern  Pac.  R.  R.  Co.  v.  IVhitaker,  268. 

2.  Payment    of    Taxes — Ejectment.— Under    section    325     of  the 

Code  of  Civil  Procedure,  as  amended  in  1878,  a  defendant  in 
ejectment,  who  relies  on  the  statute  of  limitations,  makes  a  com- 
plete defense  if  he  shows  a  continued  adverse  possession  for  five 
years,  and  a  payment  of  all  taxes  after  1878,  although  not  for 
the  five  years  next  preceding  the  commencement  of  the  action. 
And  when  the  fee  has  been  once  acquired  by  a  five  yearsf 
adverse  possession,  the   failure  of  the  adverse  possessor  to  pay 
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^  subsequent  taxes  assessed  on  the  land  does  not  divest,  nor  in  any 
way  affect  his  title.— Id. 
3.  Findings. — In  an  action  of  ejectment  a  finding  in  favor  of  the 
defendant  on  the  plea  of  the  statute  of  limitations  need  not  find 
the  mere  probative  fact  of  the  payment  of  taxes  by  him.  If, 
however,  such  a  finding  were  necessary,  the  failure  to  make 
it  could  not  be  taken  advantage  of  by  the  plaintiff  where  the  evi- 
dence clearly  showed  that,  if  made,  it  must  have  been  in  favor 
of  the  defendant.— /d. 

See  Adverse  Possession  ;  Mortgage,  i6,  34, 
STOCK  AND  STOCKHOLDERS.    See  Corporation. 
STREET  ASSESSMENT. 

Liability  of  City — Special  Fund — Construction  of  Statute. — Under 
the  act  of  March  6,  1889,  providing  for  the  widening  of  streets  in 
municipalities,  the  general  fund  of  the  city  is  not  liable  for  the 
payment  of  the  expense  of  publishing  the  delinquent  assessment 
list,  but,  publication  being  one  of  the  necessary  expenses  of  im- 
provement, its  payment  must  be  restricted  to  the  special  fund  pro- 
vided for  in  the  statute. — Brooks  v.  City  of  San  Luis  Obispo,  50. 

STREET  RAILROADS.    See  Municipal  Corporations,  4-7;   Rail- 
roads. 

STREETS.    See  Municipal  Corporations,  4-7. 

SUBROGATION.    See  Mortgage,  2. 

SUMMONS.    See   Guardian   and   Ward,  5,   6;    Swamp  and   Over- 
flowed Lands,  i. 

SURETY. 

1.  Promissory   Note — Suretyship — Release   of   Surety — Evidence — 

Immaterial  Error* — In  an  action  upon  a  note,  where  one  of 
the  makers  of  the  note  pleaded  suretyship  for  the  other  maker, 
and  averred  that  the  consideration  of  the  note  was  an  ante- 
cedent debt;  that  the  principal  debtor  had  placed  property  in 
the  hands  of  a  trustee  for  sale  to  pay  the  note  out  of  the  pro- 
ceeds; that  the  sale  was  postponed  with  the  consent  of  the 
plaintiff;  that  if  the  property  were  sold  a  sufficient  amount  would 
have  been  realized  to  pay  the  note,  and  that  the  property  is 
still  held  without  sale,  and  is  sufficient  in  value  to  secure  the 
payment  of  the  note,  it  is  error  to  refuse  to  allow  the  defendant 
to  testify  that  the  principal  owed  the  debt  before  defendant 
signed  the  note,  and  that  he  signed  it  simply  as  surety;  but  such 
error  is  cured  by  an  instruction  that  the  evidence  in  the  case 
showed  that  he  was  surety  on  the  note,  and  by  the  action  of  the 
court  in  allowing  all  evidence  offered  upon  die  question  of  the 
release  of  suretyship. — Pimcntal  v.  Marques,  406. 

2.  Pledge — Additional  Security — Delay  in  Sale — Surety  not 
Released. — Where  the  property  turned  over  by  the  principal 
debtor  to  the  plaintiff's  trustee  was  by  way  of  pledge  as 
additional    security  for  the  note  to  the  plaintiff,    and  there    is 
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no  proof  that  there  was  any  novation  by  the  substitution  of  a 
new  debtor  with  intent  to  release  the  surety,  or  that  the  holder 
of  the  note  consented  or  agreed  to  look  wholly  to  the  sale  of  the 
pledge,  and  it  appears  that  the  surety  consented  to  delay  tlie 
selling  of  the  pledge,  in  order  to  prevent  a  sacrifice,  the  surety 
is  not  released  by  the  delay. — Id. 

3.  Agreement    without    Consent   of    Surety. — Where   there   is   no 

novation  of  the  indebtedness,  a  mere  agreement  between  the 
principal  maker  of  the  note  and  the  trustee  for  delay  in  the  sale 
of  the  pledge,  and  the  assent  of  plaintiff  to  it,  without  consent 
of  the  surety,  does  not  operate  of  itself  to  discharge  the  surety 
upon  the  note. — Id. 

4.  Novation,  How  Constituted — Release  of  Surety. — In  order  to 
constitute  a  novation,  the  agreement  between  the  principal  debtor 
and  the  trustee  who  received  the  pledge  as  security  for  the  note 
should  not  only  be  assented  to  by  the  holder  of  the  note,  but  it 
must  appear  that  the  holder  consented  to  the  substitution  of  this 
obligation  for  the  obligation  evidenced  by  the  note,  or  consented 
to  take  the  trustee  as  the  new  debtor  in  place  of  the  surety,  with 
intent  to  release  him. — Id. 

5.  Extinguishment     of      Note — Surrender — Instruction. — In     the 

novation  of  a  debt  evidenced  by  a  note    the  obligation    of  the 
!■        note  as    such  is   extinguished,  and   the  note  would  only    remain 
to    mark  the    extent  of    the  new  obligation,  although  the  sur- 
render of  the   note  is  not  essential   to  the   novation;  but    where 
^        the  court  in   its  instruction  uses  the    words   "surrender    or  ex- 
tinguishment of   the  note,"   in  stating  what  is  essential  to   nova- 
tion, the  jury  could   not  be  misled  by  the  use  of  the  word  "sur- 
render" in  that  connection. — Id. 
See  Guardian  and  Ward,  5;  Mortgage,  2,  5;  Public  Officers, 
7,  10,  II. 

SWAMP  AND  OVERFLOWED  LANDS. 

1.  Swamp  Land — Foreclosure  or  Certificate  of  Purchase — Fictitious 

Defendant — Summons — Posting— Defective  Return— Void  Judg- 
ment.— In  an  action  by  the  state  to  foreclose  a  certificate  of  pur- 
chase of  swamp  land,  where  the  name  of  the  holder  of  the  cer- 
tificate is  alleged  to  be  unknown,  and  he  is  sued  under  a  fictitious 
name,  the  provision  of  the  statute  for  service  of  summons  by 
posting  must  be  substantially  complied  with ;  and  where  the  return 
of  the  sheriff  indorsed  on  the  summons  fails  to  show  that  any 
copy  of  the  summons  was  posted  at  the  door  of  the  courthouse, 
or  that  any  copies  thereof  were  posted  within  the  township  for 
the  period  required  by  the  statute,  the  defects  in  the  return  can- 
not be  supplied  by  presumption,  and  the  record  fails  to  show 
jurisdiction  of  the  person  of  the  holder  of  the  certificate  of  pur- 
chase, and  a  judgment  by  default  foreclosing  the  certificate  upon 
such  return  of  service  of  the  summons  is  void  for  want  of  juris- 
diction.— Pioneer  Land  Co.  v.  Maddux,  633. 

2.  Payment  by  Holder  of  Certificate — Right  to  Patent — ^Trust. — 

Where  the  holder  of  the  certificate  of  purchase,  after  the  date  of 
the  void  judgment,  fully  paid  to  the  state  both  principal  and 
interest  of  the  purchase  price  of  the  land,  he  became  the  equitable 
owner  of  the  land,  and  had  a  vested  right  to  a  patent  from  the 
state,  which  is  equivalent  to  a  patent  so  far  as  the  state  is  con- 
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cemed,  the  state  being  merely  a  naked  trustee  of  the  legal  title, 
which  it  was  bound  to  convey  to  the  equitable  owner  on  de- 
mand, and  it  had  no  power  to  sell  the  land  to  another. — Id. 
3.  Quieting  Title — Subsequent  Patent. — ^The  equitable  owner  of 
swamp  land  who  has  paid  the  state  fully  therefor  has  a  sufficient 
title  to  support  an  action  to  quiet  title  against  a  subsequent  pat- 
entee from  the  state. — Id. 

TAXATION.     See  Adverse  Possession,  i  ;  Savings  Banks,  i  ;  Stat- 
ute OF  Limitations. 

TEACHER.    See  Schools,  i. 

TON.    See  Landlord  and  Tenant,  3;  Weights  and  Mkasures. 

TRADEMARK. 

1.  Trade  Name — Fraudulent  Infringement — Injunction. — Although 

there  can  be  no  property  right  in  a  trade  name  which  is  not  the 
subject  of  trademark,  yet  it  is  a  fraud  on  a  person  who  has  es- 
tablished a  trade  and  carried  it  on  under  a  given  name  that  some 
other  person  should  assume  the  same  name,  or  the  same  name 
with  a  slight  alteration,  in  such  a  way  as  to  induce  persons  to 
deal  with  him  in  the  belief  that  they  are  dealing  with  the  one 
who  has  given  a  reputation  to  the  name;  and  an  injunction  will 
issue  to  prevent  such  fraudulent  infringement  of  the  trade 
name. — IVeinstock,  Lubin  &  Co.  v.  Marks,  529. 

2.  "Mechanics'    Store"    Infringed    by    '"Mechanical    Store'' — Good- 

will.— ^The  words  "Mechanics'  Store"  may  be  made  a  trade  name, 
and  the  user  thereof  entitled  to  an  injunction  restraining  another 
person  from  the  use  of  the  words  "Mechanical  Store"  where  it 
is  made  to  appear  that  the  latter  words  were  used  as  a  designa- 
tion of  the  defendant's  store  for  the  purpose  of  deceiving  the 
public,  and  especially  plaintiff's  customers,  and  of  thereby  secur- 
ing the  advantages  and  benefits  of  the  goodwill  of  plaintiffs  busi- 
ness.— Id. 

3.  Similarity  of  Name. — Similarity,  and  not  identity,  of  name  is 
the  usual  recourse  when  one  party  seeks  to  benefit  himself  by  the 
good  name  of  another;  and  any  similarity  of  name  which  will  be 
likely  to  deceive  or  mislead  an  ordinary  unsuspecting  customer 
may  be  restrained. — Id. 

4.  Fraudulent   Contrivance — Relief  in    Equity — Means  of  Fraud 

Immaterial. — Where  one  tradesman  resorts  to  the  use  of  any 
artifice  or  contrivance  for  the  purpose  of  representing  his  goods 
or  his  business  as  the  goods  or  business  of  a  rival  tradesman, 
thereby  deceiving  the  people  by  causing  them  to  trade  with  him 
when  they  intended  to  and  would  have  otherwise  traded  with  his 
rival,  a  fraud  is  committed  which  a  court  of  equity  will  not 
allow  to  thrive,  and  equity  will  not  concern  itself  about  the 
means  by  which  the  fraud  is  done. — Id. 
J.  Similarity  of  Architecture — Distinction  of  Place  of  Busi- 
ness— Proprietorship — Mandatory  Injunction. — Where  it  ap- 
pears that  the  defendant,  in  addition  to  the  use  of  a  similar 
trade  name,  had  erected  a  building  adjoining  that  of  plaintiff  in 
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precisely  the  same  style  of  architecture  as  that  of  the  plaintiff, 
using  only  an  infringing  trade  name,  without  any  other  mark  of 
proprietorship,  for  the  fraudulent  purpose  of  drawing  away  the 
customers  of  plaintiff  by  deception,  equity  will  do  what  it  can  to 
right  the  entire  wrong,  and  though  it  cannot  interfere  with  the 
right  of  the  defendant  to  erect  and  maintain  his  building  in  any 
style  of  architecture,  nor  properly  require  him  to  show  the  pro- 
prietorship of  the  store,  it  may  and  should,  by  mandatory  in- 
junction, require  that  the  defendant,  in  the  conduct  of  his  busi- 
ness, shall  distinguish  his  place  of  business  from  that  in  which 
the  plaintiff  is  carrying  on  its  business,  in  some  mode  or  form 
that  shall  be  a  sufficient  indication  to  the  public  that  it  is  a 
different  place  of  business  from  that  of  the  plaintiff.— /rf. 

TRESPASS.    See  Criminal  Law,  26. 

TRUSTS. 

1.  Wills — Life     Estate     of     GRA>iTOR — Power     of     Revocation — 

Vesting  of  Title. — ^Where  the  owner  of  real  property  during  his 
lifetime  conveyed  it  to  one  of  his  sons,  as  trustee,  upon  trust 
to  sell  the  land  within  ten  months  after  the  death  of  the  grantor, 
and  to  divide  the  proceeds,  one-fifth  each  to  four  named  children 
of  the  grantor,  including  the  trustee,  and  the  remaining  part  to 
be  invested  by  the  trustee  for  the  benefit  of  another  child  of  the 
grantor,  and  reserved  in  the  conveyance  a  power  of  revoking  the 
trust,  but  continued  in  possession  of  the  land  during  the  re- 
mainder of  his  life  without  revoking  it,  such  conveyance  im- 
mediately passed  a  vested  interest  to  the  trustee,  who  took  the 
whole  estate  necessary  for  the  purposes  of  the  trust,  there  re- 
maining in  the  grantor  the  equivalent  of  a  life  estate  during  his 
own  life  and  entitling  him  to  remain  in  possession  of  the  land, 
or  to  lease  it  and  retain  the  profits;  and  the  power  of  revocation 
contained  in  the  instrument  did  not  operate  to  destroy  or  change 
its  character,  or  to  make  it  a  will  or  testamentary  disposition  of 
his  property. — Nichols  v.  Emery,  323. 

2.  Test  of  Will — No  Present  Interest  Vested. — ^The  true  test  of 

the  character  of  an  instrmnent  as  a  will  is  not  the  testator's 
realization  that  it  is  a  will,  but  his  intention  to  create  a  revocable 
disposition  of  his  property,  to  accrue  and  take  effect  only  upon  his 
death,  and  passing  no  present  interest;  and  the  essential  charac- 
teristic of  an  instrument  testamentary  in  its  nature  is  that  it 
operates  only  upon  and  by  reason  of  the  death  of  the  maker,  and 
is  ambulatory  up  to  that  time,  and  that  by  its  execution  the  maker 
has  parted  with  no  rights  and  divested  himself  of  no  part  of  the 
estate,  and  no  rights  have  accrued  to  and  no  estate  vested  in  any 
other  person. — Id. 

3.  Creation   of   Trust — Immediate  Estate — Future   Enjoyment. — 

In  order  to  create  a  valid  express  trust  it  is  essential  that  some 
estate  or  interest  shall  be  conveyed  to  the  trustee,  and,  when 
the  instrument  creating  a  trust  is  other  than  a  will,  the  estate  or 
interest  must  pass  immediately;  but  it  is  not  essential  that  there 
should  be  an  immediate  enjoyment  of  the  interest  conveyed.  Such 
enjoyment   may   be    made    to    commence  in    the    future,    and    to 
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depend  for  its  commencement  upon  the  termination  of  an  exist- 
ing life  or  lives  or  of  an  intermediate  estate. — Id. 

4.  Trust  in  Proceeds  of  Sale  after  Death. — ^The  purpose  to  sell 
and  distribute  the  proceeds  of  real  property  after  the  death  of  the 
grantor  is  a  legal  purpose,  and  the  limitation  of  the  term  of  the 
trust  to  his  life  does  not  vitiate  the  trust;  and  the  fact  that  no 
disposition  was  madje  by  the  terms  of  the  trust  of  the  interest  and 

-   estate  intervening  in  time  and  enjoyment  between  the  date  of  the 
deed  and  the  death  of  the  settler  cannot  affect  the  trust. — Id. 

5.  Reservation  of  Power  of  Revocation. — ^The  settler  of  a  trust  has 

the  right  to  reserve  a  power  of  revocation;  but  the  trust  re- 
mains operative  and  absolute  until  the  right  to  revoke  is  exercised 
in  the  proper  mode. — Id. 

6.  Disposition     of     Property    to     Avoid     Administration — Intent 

NOT  Testamentary. — ^A  man  may  give  legal  expression  to  his 
desire  to  make  a  disposition  of  his  property  in  his  lifetime  to 
avoid  administration  of  his  estate  after  his  death,  either  by  gifts 
absolute  during  life,  or  by  gifts  in  trust  during  life,  or  by  vol- 
untary settlement;  and  there  is  manifest,  in  such  case,  not  only 
an  absence  of  testamentary  intent,  but  an  absolute  hostility  to 
such  intent. — Id. 

7.  Voluntary       Trust — Consideration — Parental      Affection. — A 

voluntary  settlement  in  trust  for  the  benefit  of  the  settler's  chil- 
dren, if  fully  executed,  does  not  require  other  consideration  for 
its  support  than  parental  affection  and  duty. — Id. 

8.  Resulting   Trust — Presumption — Proof   Required. — A   person   in 

whose  name  the  legal  title  to  land  is  vested  is  presumed  to  be  the 
absolute  owner  thereof;  and  one  who  claims  a  resulting  trust  m 
the  land  must  establish  by  clear,  convincing,  and  unambiguous 
testimony  the  precise  amount  or  proportion  of  the  consideration 
furnished  by  him,  in  order  that  the  court  may  determine  the  re- 
spective rights  of  the  parties  in  the  property  purchased;  other- 
wise the  legal  title  will  prevail. — Woodside  v.  Hewel,  481. 

9.  Surmise — Conjecture^Uncertainty     as     to     Proportion. — The 

presumption  that  the  person  in  whose  name  the  legal  title  is 
vested  is  not  to  be  overcome  by  surmise  or  conjecture;  but  there 
must  be  satisfactory  evidence  exhibiting  distinctly  the  portion 
which  is  really  the  property  of  each,  and  establishing  the  fact  that 
the  payment  was  made  for  some  specific  part  or  distinct  interest 
in  the  estate;  and  a  resulting  trust  will  not  be  held  to  arise  up- 
on payments  made  in  common  by  the  one  asserting  his  claim  and 
the  grantee  in  the  deed,  where  there  is  uncertainty  as  to  the 
proportion  of  the  property  to  which  the  trust  extends. — Id. 

10.  Possession  of  Trust  Funds — Tracing  of  Money — Presumption. 

To  follow  trust  money  into  land  and  impress  the  land  with  a 
trust,  the  money  must  be  distinctly  traced  and  clearly  proved  to 
have  been  invested  in  the  land,  and  the  conversion  of  the  trust 
money  specifically,  as  distinct  from  other  money  of  the  trustee, 
into  the  property  sought  to  be  subjected  to  the  trust,  must  be 
clearly  shown,  and  it  is  not  sufficient  to  show  the  possession  of  the 
trust  funds  by  the  trustee  and  the  purchase  by  him  of  the  proper- 
ty;  and  payment  for   the  property  generally  by  the  trustee    does 
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not  authorize  the  presumption  that  the  purchase  was  made  with 
trust  funds;  but,  in  the  absence  of  proof  to  the  contrary,  it 
must  be  assumed  that  the  purchase  was  made  by  the  purchaser 
with  his  own  funds,  and  was  intended  for  himself  alone. — Id. 
See  Account,  3;  Corporations,  8;  Mines  and  Mining,  2;  Swamp 
AND  Overflowed  Lands,  2. 

VENDOR  AND  VENDEE. 

1.  Contract  of  Sale  —  Rules  of  Corporation  as  to  Water 
Rights  —  Similarity  of  Contracts.  —  Where  a  land  and 
water  company  contracted  with  the  plaintiffs  to  convey  a  tract 
of  land  in  accordance  with  its  rules,  without  any  reference  in  the 
contract  to  the  transfer  of  any  waters  or  any  water  rights  or 
water  privileges,  the  adoption  by  the  water  company  of  a  system 
of  seeking  customers  for  their  land,  and  its  practice  when  a  cus- 
tomer is  found  of  entering  into  a  contract  with  him,  giving  him 
the  privilege  to  purchase  with  the  land  a  permanent  water  right, 
does  not  establish  rules  of  the  company  such  as  would  satisfy 
the  reference  to  rules  in  the  contract,  even  if  contracts  made 
with  other  customers  were  similar  to  the  contract  made  with  the 
plaintiffs. — Giddings  v.  The  76  Land  and  Water  Co,,  116. 

2.  Specific  Performance — Issue  as  to  Rules — Findings. — In  an  ac- 
tion for  the  specific  performance  of  a  contract  with  a  land  and 
water  company,  where  the  allegation  of  the  plaintiffs  as  to  rules 
and  practice  of  the  water  company  entitling  the  plaintiff  to  a 
permanent  water  right  under  their  contract  of  sale  is  denied  in 
the  answer,  a  finding  that  the  defendant  did  not  orally  or  other- 
wise, or  at  all,  agree  to  sell  or  convey  to  plaintiffs,  or  either  of 
them,  any  waters  or  any  water  rights  or  water  privileges  what- 
ever, is  responsive  to  the  issue,  and  determines  the  controversy 
between  the  plaintiffs  and  the  defendant  as  to  whether  plaintiffs 
were  entitled  to  any  water  rights. — Id. 

3.  Payment  for  Land  Purchased — Allowance  of  Short  Time  im 
Judgment — Discretion.— The  fixing  of  a  short  limit  of  ten  days 
in  which  plaintiffs  in  an  action  for  specific  performance  are  al- 
lowed, after  judgment,  within  which  to  pay  for  the  land  pur- 
chased, is  not  an  abuse  of  discretion,  where  it  appears  obvious 
that  plaintiffs  would  not  complete  the  purchase  without  the  water 
right  claimed  by  them,  which  is  disallowed  in  the  judgment. — Id. 

4.  Conveyance  to  Third  Party — Breach  of  Contract — Rescission. — 

The  mere  conveyance  to  a  third  party  of  premises  contracted  to 
be  sold,  pending  the  contract  and  before  the  time  of  performance. 
is  not  a  breach  of  the  contract,  and  does  not  authorize  the  pur- 
chaser to  rescind  it  and  demand  a  return  of  installments  of  pur- 
chase money  paid  if  the  vendor  has  not  repudiated  the  contract, 
or  refused  to  carr>'  it  out,  other  than  by  the  mere  fact  of  the  con- 
veyance to  such  third  party. — Garberino  v.  Roberts,  125. 

5.  Pleading — Want  of  Power  to  Perform — Conclusion  of  Law. — 

A  complaint  by  a  purchaser,  seeking  to  rescind  the  contract  of  sale 
before  the  time  of  performance,  upon  the  ground  that  the  vendor 
has  conveyed  the  property  to  a  third  person,  which  does  not  allege 
that  the  defendant  has  repudiated  the  contract,  or  refused  to  cariy 
it  out,  does  not  state  a  cause  of  action ;  and  the  allegation  that  the 
act  of  the  defendant  in  conveying  the  lot  put  it  absolutely  out  of 
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his  power  to  perform  his  contract  is  a  mere  legal  conclusion,  im- 
properly drawn  from  the  fact  of  the  conveyance  alleged. — Id. 

6.  Default  of  Purchaser  must  be  Shown. — Although  the  plaintiff 

is  not  himself  in  default,  he  cannot  rescind  the  contract  and  re- 
cover the  purchase  money  unless  he  shows  a  state  of  facts  putting 
the  defendant  in  default. — Id, 

7.  Premature  Action — Time  of  Performance — Tender — Demand 
FOR  Deed. — In  order  to  put  the  vendor  in  the  wrong  it  is  incum- 
bent upon  the  purchaser  to  await  the  time  of  performance  pro- 
vided in  the  contract,  and  thereupon  make  his  tender  of  perform- 
ance and  demand  his  deed;  and  he  cannot  treat  a  prior  convey- 
ance by  the  vendor  as  a  rescission  of  the  contract,  and  bring  his 
action  without  waiting  for  the  day  of  performance. — Id. 

8.  Action  to  Bar  Right  of  Purchaser  —  Intervention  by 
Mortgagee  —  Payment  of  Purchase  Money  —  Time  not 
OF  Essence. — Where  land  is  sold  imder  an  executory  contract, 
and  the  purchaser  has  mortgaged  the  premises  and  provided  in 
the  mortgage  that  the  mortgagee  or  his  assigns  may  pay  and  dis- 
charge at  maturity  all  liens  or  encumbrances  thereon,  the  as- 
signees of  the  mortgagee  may  intervene  and  offer  to  pay  tlie 
residue  of  the  purchase  money  if  time  is  not  made  of  the  es- 
sence of  the  contract  of  purchase,  and  it  is  not  necessary  that 
the  holder  should  offer  to  surrender  the  contract  in  order  to  be 
entitled  to  pay  the  amount  due  to  the  vendor,  and  to  compel  the 
vendor  to  convey  the  land  to  the  vendee  upon  such  payment,  sub- 
ject to  the  mortgage. — Central  Pac.  R.  R.  Co.  v.  Deets,  627. 

9l  Exchange  of  Land  —  Concurrent  Conditions  —  Offer 
OF  Performance  —  Unauthorized  Condition.  —  Where  con- 
ditions to  be  performed  under  a  contract  for  the  ex- 
change of  land  are  mutual  and  concurrent,  neither  party  can  be 
put  in  default  except  by  a  bona  fide  offer  to  perform  on  the  part 
of  the  other;  and  an  offer  to  perform  by  one  of  the  parties  by 
tendering  a  deed  coupled  with  a  condition  of  payment  in  cash, 
unauthorized  by  the  contract,  and  which  he  had  no  right  to  im- 
pose, is  insufficient  to  give  to  him  a  right  of  action. — Royal  v. 
Dennison,  558. 

10.  Tender  of  Deed  of  Third  Party — Waiver  of  Objection — Pre- 
sumption.— Where  one  of  the  parties  to  an  exchange  of  lands 
tenders  a  deed  and  demands  payment  in  cash  on  account  of  the 
inability  of  the  other  party  to  perform  the  contract  on  his  part, 
if  the  other  party  thereupon  tenders  to  him  a  good  and  sufficient 
conveyance  of  a  third  party,  which  will  convey  a  perfect  title  to 
the  land  agreed  to  be  exchanged,  and  the  objection  is  not  speci- 
fied that  the  conveyance  does  not  come  directly  from  the  party 
himself,  objection  upon  that  ground  is  waived,  and  it  is  to  be 
presumed  that  the  holder  of  the  title  who  was  ready  and  wiUing 
to  convey  at  his  request  would  be  equally  ready  and  willing  to 
convey  to  him  in  order  that  he  might  comply  with  his  contract, 
and  the  contract  will  be  deemed  substantially  complied  with  by 
such  offer. — Id. 

11.  Subjection  of  Property  to  Judgment  Liens — Objection  not 
Specified. — ^The  fact  that  a  conveyance  by  the  third  party  to  the 
one  who  agreed  to  make  the  exchange  would  subject  the  land 
to  be    exchanged  to  judgment  liens  against  him    is  waived    by 
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failure  to  specify  it,  as  it  might  have  been  obviated  by  paying  and 
satisfying  the  judgments  and  paying  off  the  claims  of  creditors; 
and  where  the  court  does  not  find  that  the  tender  of  the  deed 
was  not  kept  good,  it  ought  not  to  be  assumed  that  it  was  out 
of  the  power  of  the  other  party  to  make  a  clear  title  to  the  land 
to  be  exchanged,  when  the  party  demanding  the  cash  has  not 
offered  to  do  what  he  was  in  equity  bound  to  do. — Id, 
12.  Verbal  Agreement  for  Exchange— Lo.an  of  Money  to  be  Se- 
cured— ^Tender  of  Money  with  Conveyance. — Where  a  verbal 
contract  for  the  exchange  of  lands  was  modified  by  an  agree- 
ment that  one  of  the  parties  would  not  only  convey  his  house  and 
lot  in  exchange  for  four  lots  to  be  conveyed  by  the  other  partyr 
but  would  also  repay  seven  hundred  and  fifty  dollars  borrowed 
on  security  of  the  four  lots,  he  must,  before  demanding  a  con- 
veyance of  them,  pay  or  tender  the  money,  as  well  as  a  con- 
veyance of  the  house  and  lot,  in  order  to  put  the  other  party 
in  default. — Id. 

VENDOR'S  LIEN.    See  Assignment,  i. 

VERIFICATION.    See  Mechanics'  Liens,  9. 

WAREHOUSE.    See  Landlord  and  Tenant,  9. 

WATER  AND  WATER  RIGHTS. 

1.  Parol     Grant     of     Easement  —  Executed     License,     When 

Irrevocable. — As  a  general  rule,  one  who  rests  his  claim  to 
an  easement  on  a  verbal  contract  alone,  unexecuted  and  unaccom- 
panied by  any  other  facts,  has  no  rights  thereto  which  he  can 
enforce;  yet,  where  a  parol  license  to  take  half  the  waters  of  a 
stream  has  been  executed,  and  investments  have  been  made 
upon  the  faith  of  it,  the  license  is  irrevocable. — Smith  v.  Green, 
228. 

2.  Possessory  Right  to  Water — Abandonment  of  Part — New- 
Appropriation. — ^Water  rights  acquired  by  possession  depend  upon 
possession  and  continued  use,  and  upon  abandonment  of  the  use 
of  any  part  of  the  water,  that  part  becomes  subject  to  new  ap- 
propriation and  continued  possession  by  another. — Id. 

3.  Execution  Sale  of  Possessory  Right  to  Land — Water  Right 
AS  Appurtenance. — An  execution  sale  of  the  possessory  right  to 
land  and  to  the  water  used  as  appurtenant  thereto  conveys  no 
title  to  any  part  of  the  water  flowing  thereon  which  had  been 
abandoned  and  appropriated  and  used  by  an  adjoining  owner  as 
an  appurtenance  to  his  land,  to  which  he  had  acquired  a  state 
certificate  of  purchase. — Id. 

4.  Complaint — Reference   to    Conveyance — Undivided   Interest    in 

Pipe  Line— Water  Right  as  Appurtenance. — ^Wherc  the  com- 
plaint claims  a  right  of  way  in  a  canal  and  pipe  line,  but  refers 
to  conveyances  which  are  made  a  part  of  the  complaint  for  a 
description  of  the  property,  the  language  of  the  conveyances  con- 
trols the  pleading  as  to  the  description,  and  where  the  convey- 
ances show  that  plaintiff's  interest  in  the  canal  and  pipe  line  is  a 
definite  undivided  interest,  equal  to  the    grantee's    proportionate 
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share  of  the  water,  that  interest  is  a  corporeal  estate,  and  not 
an  easement  or  servitude,  and  the  water  right  passing  through 
the  canal  and  pipe  line  is  appurtenant  to  the  plaintiff's  estate 
therein. — Fudicker  v.  East  Riverside  Irrigation  Dist.,  29. 

See  Pleading,  4,  5;  Vendor  and  Vendee,  1-3. 

WEIGHTS  AND  MEASURES. 

Regulation  or  Weights  and  Measures — Political  Code — Defi- 
nition OF  Ton. — The  regulation  of  weights  and  measures  by  a 
state  is  valid  so  far  as  not  in  conflict  with  any  act  of  Congress; 
and  section  3215  of  the  Political  Code,  providing  that  a  hundred 
weight  consists  of  one  hundred  avoirdupois  pounds,  and  twenty 
hundred  weight  constitutes  a  ton,  is  a  valid  regulation,  not  con- 
flicting with  any  act  of  Congress. — Higgins  v.  California  etc. 
Co.,  304. 

WILLS.     See  Fraud,  1-3;  Mutual  Benefit  Society;  Trusts,  1-4,  6. 

WITNESSES.    See  Counties,  12-14. 

WRIT  OF  REVIEW.    See  Certiorari. 
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